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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division 

Criminal  No.  3122 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JAMES  TAYLOR  YOKELY  and  LENA  MAE 
WILKINS, 

Defendants. 

INDICTMENT 
Section  371,  Title  18  U.S.C.A. 

The  Grand  Jury  charges : 

Count  I. 
That  on  or  about  the  8th  day  of  April,  1954,  at  or 
near  Anchorage,  Third  Judicial  Division,  Territory 
of  Alaska,  James  Taylor  Yokely  and  Lena  Mae 
Wilkins  did  unlawfully  and  feloniously  conspire 
with  one  another  and  together  to  violate  a  law  of 
the  United  States,  to  wit:  Section  2422,  Title  18, 
U.S.C.A.,  namely,  transportation  within  a  posses- 
sion of  the  United  States  a  female  person  on  the 
line  of  an  interstate  carrier  with  the  intent  and 
purpose  that  said  person  engage  in  the  practice  of 
prostitution  and  debauchery.  The  said  James  Tay- 
lor Yokely  and  Lena  Mae  Wilkins  did  agree  and 
plan  with  one  another  that  the  said  Lena  Mae 
Wilkins  would  travel  from  Anchorage  to  Fair- 
banks, Alaska,  via  Alaska  Airlines,  with  the  in- 
tent and  purpose  that  the  said  Lena  Mae  Wilkins 
engage  in  prostitution  and  debauchery  in  Fair- 
banks Alaska. 
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The  following  overt  acts  being  committed  by  the 
said  James  Taylor  Yokely  and  Lena  Mae  Wilkins 
to  effect  the  object  of  the  conspiracy: 

(1)  The  said  James  Taylor  Yokely  did  give 
Thirty-three  Dollars  ($33.00)  to  the  said  Lena  Mae 
Wilkins  to  purchase  a  ticket  from  Alaska  Airlines 
in  order  that  the  said  Lena  Mae  AVilkins  travel 
from  Anchorage  to  Fairbanks,  Alaska,  for  pur- 
poses of  prostitution  at  Fairbanks,  Alaska. 

(2)  The  said  James  Taylor  Yokely  did  drive 
the  said  Lena  Mae  Wilkins  to  the  Anchorage  Inter- 
national Airport  in  order  that  she  might  board  the 
Alaska  Airlines  plane  to  Fairbanks,  Alaska,  on  or 
about  the  9th  day  of  April,  1954. 

(3)  The  said  Lena  Mae  Wilkins  did  on  or  about 
the  9th  day  of  April,  1954,  travel  to  Fairbanks  from 
Anchorage,  Alaska,  via  Alaska  Airlines. 

Count  II. 
That  on  about  the  13th  day  of  April,  1954,  at 
Fairbanks,  Fourth  Judicial  Division,  Territory  of 
Alaska,  James  Taylor  Yokely  and  Lena  Mae  Wil- 
kins did  conspire  with  one  another  and  together 
to  violate  a  law  of  the  United  States,  to  wit:  Sec- 
tion 2422,  Title  18,  U.S.C.A.,  namely,  transportation 
within  a  possession  of  the  United  States  a  female 
person  on  the  line  of  an  interstate  carrier  with  the 
intent  and  purpose  that  said  person  engage  in  the 
practice  of  prostitution  and  debauchery.  The  said 
James  Taylor  Yokely  and  Lena  Mae  Wilkins  did 
conspire  wdth  one  another  and  together  that  the 
said  Lena  Mae  Wilkins  should  travel  from  Fair- 
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Imnks,  Alaska,  to  Kodiak,  Third  Judicial  Division, 
Territory  of  Alaska,  on  the  lines  of  interstate  car- 
riers, to  wit:  Alaska  Airlines  and  Pacific  Northern 
Airlines,  with  the  intent  and  purpose  that  the  said 
Lena  Mae  Wilkins  engage  in  prostitution  and  de- 
bauchery in  Kodiak,  Alaska. 

The  following  overt  acts  being  committed  to  ef- 
fect the  object  of  the  conspiracy: 

(1)  The  said  James  Taylor  Yokely  did  give 
Seventy-five  Dollars  ($75.00)  to  the  said  Lena  Mae 
Wilkins  to  purchase  a  ticket  on  Alaska  Airlines  to 
Anchorage,  Alaska,  and  a  ticket  from  Anchorage, 
Alaska,  to  Kodiak,  Alaska,  via  Pacific  Northern 
Airlines. 

(2)  That  on  or  about  the  13th  day  of  April, 
1954,  the  said  Lena  Mae  Wilkins  did  travel  via  said 
Alaska  Airlines  from  Fairbanks  to  Anchorage, 
Alaska,  and  on  the  following  day  the  said  Lena  Mae 
Wilkins  did  travel  from  Anchorage  to  Kodiak, 
Alaska,  via  Pacific  Northern  Airlines. 

A  True  Bill. 

/s/  V.  E.  SCHAWENGERDT, 
Foreman. 

/s/  WILLIAM  PLUMMER, 

United  States  Attorney. 

Witnesses  examined  before  the  grand  jury : 
Gordon  W.  Hartlieb 
Lena  Mae  Wilkins 
Harold  Duke 

[Endorsed] :   Filed  November  18,  1954. 


()  James  Taylor  Yokvlji  rs. 

[Title  of  District  Court  and  Cause.] 

PLEA  OF  NOT  GUILTY 

Now  at  tliis  time,  tliis  cause  eoming'  on  to  be 
lieard  before  the  Honorable  J.  L.  McCarrey,  Jr., 
District  Jud,c:e,  the  following  proceedings  were  had, 
to  wit : 

Now  on  this  3rd  day  of  December,  1954,  came 
L.  W.  Kirkland,  Assistant  United  States  Attorney, 
came  also  the  Defendant,  James  Taylor  Yokely,  in 
custody  of  the  United  States  Marshal,  and  repre- 
sented by  his  counsel.  Seaborn  J.  Buckalew^  and 
said  defendant  having  heretofore  and  on  the  1st 
day  of  December,  1954,  been  duly  arraigned,  an- 
nounced to  the  Court  that  he  is  ready  to  enter  his 
plea  herein,  is  asked  by  the  Court  if  he  is  guilty  or 
not  guilty  of  the  crime  charged  against  him  in  the 
indictment,  to  wit:  Conspiracy,  to  which  defendant 
says  he  is  not  guilty  and  therefore  puts  himself 
upon  the  Country,  and  the  Assistant  United  States 
Attorney,  for  and  in  behalf  of  the  Government, 
does  the  same,  and  defendant  was  remanded  to  the 
custody  of  the  United  States  Marshal. 

[Entered] :   December  3,  1954. 


DEFENDANT'S  PROPOSED 
INSTRUCTION  No.  1 

The  Court  instructs  you  that  the  out  of  court 
statement,  Government's  Exhibit  No.  1,  which 
statement  is  the  statement  of  Lena  Mae  Wilkins,  a 
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codefendant,  that  the  facts  set  out  in  the  statement 
are  not  to  be  considered  by  you  in  determining  the 
guilt  or  innocence  of  James  Taylor  Yokely.  The 
facts  and  circumstances  set  out  in  the  statement  are 
not  competent  evidence  against  James  Taylor 
Yokely  and  I  instruct  you  to  disregard  this  state- 
ment completely  in  considering  and  weighing  the 
Government's  case  against  James  Taylor  Yokely. 

Bartlett  vs.  F.  S., 
166  F  2d  920; 

Logan  vs.  U.  S., 
144  U.  S.  263. 

Refused. 

[Endorsed] :  Filed  December  30,  1954. 


DEFENDANT'S  PROPOSED 
INSTRUCTION  No.  2 

The  Court  instructs  you  that  testimony  contained 
in  the  out  of  court  statement,  if  it  be  false  in  any 
material  particular,  you  are  to  consider  and  weigh 
the  balance  of  the  statement  in  view  of  the  fact 
that  a  portion  of  the  said  statement  is  false.  If  you 
are  convinced  that  a  portion  of  the  out  of  court 
statement  is  false,  you  are  to  view  with  caution  the 
balance  of  the  statement.  If  the  statement  is  false 
in  one  particular,  the  balance  of  the  statement  could 
just  as  well  be  false. 

Refused. 

[Endorsed]:    Filed  December  30,  1954. 
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DEFENDANT'S  PROPOSED 
INSTRUCTION  No.  3 

You  are  furtlier  instructed  that  tlie  proof  of 
overt  acts,  standing  alone,  is  not  sufficient  to  pass 
a  verdict  of  guilty.  Before  you  can  return  a  verdict 
of  guilty,  you  must  find  that  defendants  did  con- 
spire and  plan  together  to  violate  the  act  commonly 
kno^^^l  as  the  Mann  Act  and  did,  thereafter,  execute 
one  or  more  acts  for  the  purpose  of  effectuating  the 
prior  conspiracy. 

Given. 

[Endorsed]:   Filed  December  30,  1954. 


[Title  of  District  Court  and  Cause.] 

INSTRUCTIONS  TO  THE  JURY 

Ladies  and  Gentlemen  of  the  Jury : 

It  now  becomes  the  duty  of  the  Court  to  instruct 
you  as  to  the  law  that  will  go  vera  you  in  your  de- 
liberations upon  and  disposition  of  this  case.  When 
you  were  accepted  as  jurors,  you  obligated  your- 
selves by  oath  to  try  well  and  truly  the  matters  at 
issue  between  the  plaintitf  and  the  defendants  in 
this  case,  and  a  true  verdict  render  according  to 
the  law  and  the  evidence  as  given  you  on  the  trial. 
That  oath  means  that  you  are  not  to  be  swayed  by 
passion,  sympathy  or  prejudice,  but  that  your  ver- 
dict should  be  the  result  of  your  careful  considera- 
tion of  all  the  evidence  in  the  case.    It  is  equally 
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your  duty  to  accept  and  follow  the  law  as  given  to 
you  in  the  instructions  of  the  Court,  even  though 
you  may  think  that  the  law  should  be  otherwise.  It 
is  the  exclusive  province  of  the  jury  to  determine 
the  facts  in  the  case,  applying  thereto  the  law  as 
declared  to  you  by  the  Court  in  these  instructions, 
and  your  decision  thereon  as  embodied  in  your  ver- 
dict, when  arrived  at  in  a  regular  and  legal  manner, 
is  final  and  conclusive  upon  the  Court.  Therefore, 
the  greater  ultimate  res])onsibility  in  the  trial  of 
the  case  rests  upon  you  because  you  are  the  triers 
of  the  facts. 

1. 

By  the  indictment  in  this  case  the  defendants 
Lena  Mae  Wilkins  and  James  Taylor  Yokely  have 
been  charged  with  the  crime  of  conspiracy  to  com- 
mit an  offense  against  the  United  States.  Count 
number  one  of  the  indictment  charges: 

''That  on  or  about  the  8th  day  of  April,  1954,  at 
or  near  Anchorage,  Third  Judicial  Division,  Ter- 
ritory of  Alaska,  James  Taylor  Yokely  and  Lena 
Mae  Wilkins  did  unlawfully  and  feloniously  con- 
spire with  one  another  and  together  to  violate  a 
law  of  the  United  States,  to  wit:  Section  2422,  Title 
18,  U.S.C.A.,  namely,  transportation  within  a  pos- 
session of  the  United  States  a  female  person  on 
the  line  of  an  interstate  carrier  with  the  intent 
and  purpose  that  said  person  engage  in  the  practice 
of  prostitution  and  debauchery.  The  said  James 
Taylor  Yokely  and  Lena  Mae  Wilkins  did  agree 
and  plan  with  one  another  that  the  said  Lena  Mae 
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A\'ilkiiis  would  travel  from  Aneliora^e  to  Fair- 
banks, Alaska,  via  Alaska  Airlines,  with  the  intent 
and  purpose  that  the  said  Lena  Mae  Wilkins  engage 
ill  prostitution  and  bebauchery  in  Fairbanks, 
Ahiska." 

Ill  charging  and  establisliiiig  the  crime  of  con- 
spiracy it  is  necessary  tliat  an  overt  act  be  alleged 
and  proved.  The  indictment  alleges  that  the  follow- 
ing overt  acts  were  committed  by  the  said  defend- 
ants to  effect  the  object  of  the  conspiracy: 

(1)  The  said  James  Taylor  Yokely  did  give 
Thirty-three  Dollars  ($33.00)  to  the  said  Lena  Mae 
Wilkins  to  purchase  a  ticket  from  Alaska  Airlines 
in  order  that  the  said  Lena  Mae  Wilkins  travel 
from  Anchorage  to  Fairbanks,  Alaska,  for  pur- 
poses of  prostitution  at  Fairbanks,  Alaska. 

(2)  The  said  James  Taylor  Yokely  did  drive  the 
said  Lena  Mae  Wilkins  to  the  Anchorage  Inter- 
national Airport  in  order  that  she  might  board  the 
Alaska  Airlines  plane  to  Fairbanks,  Alaska,  on  or 
about  the  9th  day  of  April,  1954. 

(3)  The  said  Lena  Mae  Wilkins  did  on  or  about 
the  9th  day  of  April,  1954,  travel  to  Fairbanks, 
from  Anchorage,  Alaska,  via  Alaska  Airlines. 

Count  Number  Two  of  the  Indictment  Charges: 

"That  on  or  about  the  13th  day  of  April,  1954, 
at  Fairbanks,  Fourth  Judicial  Division,  Territory 
of  Alaska,  James  Taylor  Yokely  and  Lena  Mae 
Wilkins  did  conspire  mth  one  another  and  to- 
gether to  \-iolate  a  law  of  the  United  States,  to  wit: 
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Section  2422,  Title  18,  U.S.C.A.,  namely,  transpor- 
tation within  a  possession  of  the  United  States  a 
female  person  on  the  line  of  an  interstate  carrier 
with  the  intent  and  purpose  that  said  person  en- 
gage in  the  practice  of  prostitution  and  debauchery. 
The  said  James  Taylor  Yokely  and  Lena  Mae  Wil- 
kins  did  conspire  with  one  another  and  tos^ether 
that  the  said  Lena  Mae  Wilkins  should  travel  from 
Fairbanks,  Alaska,  to  Kodiak,  Third  Judicial  Divi- 
sion, Territory  of  Alaska,  on  the  lines  of  interstate 
carriers,  to  wit:  Alaska  Airlines  and  Pacific  North- 
ern Airlines,  with  the  intent  and  purpose  that  the 
said  Lena  Mae  Wilkins  engage  in  prostitution  and 
debauchery  in  Kodiak,  Alaska." 

The  indictment  charges  that  the  following  overt 
acts  were  committed  to  effect  the  object  of  the  con- 
spiracy : 

(1)  The  said  James  Taylor  Yokely  did  give 
Seventy-tive  Dollars  ($75.00)  to  the  said  Lena  Mae 
Wilkins  to  purchase  a  ticket  on  Alaska  Airlines  to 
Anchorage,  Alaska,  and  a  ticket  from  Anchorage, 
Alaska,  to  Kodiak,  Alaska,  via  Pacific  Northern 
Airlines. 

(2)  That  on  or  about  the  13th  day  of  April, 
1954,  the  said  Lena  Mae  Wilkins  did  travel  via  said 
Alaska  Airlines  from  Fairbanks,  to  Anchorage, 
Alaska,  and  on  the  following  day  the  said  Lena 
Mae  Wilkins  did  travel  from  Anchorage  to  Kodiak, 
Alaska,  via  Pacific  Northern  Airlines. 

2. 
The  indictment  is  brought  under  the  law  of  the 
United  States  which  reads  as  follows: 
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"If  two  or  more  persons  conspire  eitlier  to  com- 
mit any  offense  against  the  United  States,  or  to 
defraud  tlie  United  States,  or  any  agency  thereof 
ill  any  manner  or  for  any  ])iirpose,  and  one  or  more 
of  siicli  persons  do  any  act  to  effect  the  object  of  the 
conspiracy,  each  shall  bo  *  *  *" 

The  relevant  provisions  of  the  law  of  the  United 
States  referred  to  in  the  indictment,  the  violation 
of  which  is  charged  by  the  indictment  to  have  been 
the  object  and  purpose  of  the  conspiracy,  read  as 
follows: 

"Whoever  knowingly  persuades,  induces,  entices, 
or  coerces  any  woman  or  girl  to  go  from  one  place 
to  another  in  interstate  or  foreign  commerce  or  in 
the  District  of  Columbia  or  in  any  Territory  or 
Possession  of  the  United  States,  for  the  purpose  of 
prostitution  or  debauchery,  or  for  any  other  im- 
moral purpose,  or  with  the  intent  and  purpose  on 
the  part  of  such  person  that  such  woman  or  girl 
shall  engage  in  the  practice  of  prostitution  or  de- 
bauchery, or  any  other  immoral  practice,  whether 
with  or  without  her  consent,  and  thereby  knowingly 
causes  such  woman  or  girl  to  go  and  be  carried  or 
transported  as  a  passenger  upon  the  line  or  route 
of  any  common  carrier  or  carriers  in  interstate  or 
foreign  commerce,  or  in  the  District  of  Columbia  or 
in  any  Territory  or  Possession  of  the  United  States, 
shall  be***" 

3. 

This  indictment  is  a  mere  allegation  of  the  charge 
against  the  defendants  and  is  not,  in  itself,  any  evi- 
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dence  of  guilt,  and  no  juror  should  permit  himself 
to  be  influenced  against  the  defendants  because  of 
the  fact  that  an  indictment  has  been  returned 
against  the  defendants. 

To  this  indictment  the  defendants  have  pleaded 
not  guilty,  which  plea  is  a  denial  of  the  charge,  and 
puts  in  issue  every  material  allegation  of  the  in- 
dictment. 

It  therefore  becomes  the  duty,  and  it  is  encum- 
bent upon  the  Grovernment  to  prove  every  material 
element  of  the  charge  contained  in  the  indictment 
to  your  satisfaction  beyond  a  reasonable  doubt. 

The  exact  date  of  the  commission  of  the  crime 
charged  in  the  indictment  is  not  material,  provided 
the  crime  was  committed  within  three  years  prior 
to  the  date  of  the  indictment.  It  is  sufficient  if  you 
find  the  crime  so  charged  was  committed  on  any 
date  within  three  years  prior  to  the  date  of  the  in- 
dictment. 

The  law  presumes  every  person  charged  with 
crime  to  be  innocent.  This  presumption  of  inno- 
cence remains  with  the  defendants  throughout  the 
trial  and  should  be  given  effect  by  you  unless  and 
until,  by  the  evidence  introduced  before  you,  you 
are  convinced  the  defendants  are  guilty  beyond  a 
reasonable  doubt. 

This  rule,  as  to  the  presumption  of  innocence,  is 
a  humane  provision  of  the  law,  intended  to  guard 
against  the  conviction  of  an  innocent  person,  but  it 
Is  not  intended  to  prevent  the  conviction  of  any  per- 
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soil  wlio  is  in   faot  c^uilty  or  to  aid  the  guilty  to 
esca]ie  piinislinient. 

4. 

Tlie  ossential  clonieiits  which  the  government 
must  prove  to  warrant  conviction  of  the  defendants 
of  the  crime  charged  in  the  first  count  of  the  in- 
dictment are : 

First,  tliat  on  or  about  the  18th  day  of  April, 
1954,  at  or  near  Anchorage,  Third  .Judicial  Divi- 
sion, Territory  of  Alaska,  the  defendants  did  un- 
lawfully and  feloniously  enter  into  a  criminal  com- 
bination, or  conspiracy,  in  effect  agreed  between 
themselves  that  defendant  Lena  Mae  Wilkins  would 
travel  from  Anchorage  to  Fairbanks,  Alaska,  via 
Alaska  Airlines,  with  intent  and  purpose  that  the 
said  Lena  Mae  Wilkins  would  engage  in  prostitu- 
tion and  debauchery  in  Fairbanks,  Alaska ;  and  that 
thereafter  the  defendants,  in  pursuance  and  further- 
ance of  said  unlawful  conspiracy,  and  to  effect  the 
objects  and  purposes  thereof,  committed  one  or 
more  of  the  overt  acts  charged  in  coimt  one  of  the 
iiidictniont,  namely: 

(1)  The  said  James  Taylor  Yokely  did  give 
Thirty-three  dollars  ($33.00)  to  the  said  Lena  Mae 
Wilkins  to  purchase  a  ticket  from  Alaska  Airlines 
in  order  that  the  said  Lena  Mae  Wilkins  travel 
from  Anchorage  to  Fairbanks,  Alaska,  for  purposes 
of  prostitution  at  Fairbanks,  Alaska;  or, 

(2)  The  said  James  Taylor  Yokely  did  drive 
the  said  Lena  Mae  Wilkins  to  the  Anchorage  Inter- 
national Airport  in  order  that  she  might  board  the 
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Alaska  Airlines  plane  to  Fairbanks,  Alaska,  on  or 
about  the  9th  day  of  April,  1954;  or 

(3)  The  said  Lena  Mae  Wilkins  did  on  or  a])out 
the  9th  day  of  April,  1954,  travel  to  Fairbanks 
from  Anchorage,  Alaska,  via  Alaska  Airlines. 

If  the  government  has  proved  these  essential 
elements  of  the  crime  charged  in  the  first  count  of 
the  indictment  to  your  satisfaction  beyond  a  rea- 
sonable doubt,  then  you  should  find  the  defendants 
guilty  of  the  crime  charged  in  said  count  one.  But 
if  the  government  has  failed  to  prove  any  of  these 
essential  elements  beyond  a  reasonable  doubt,  then 
defendants  should  be  found  not  guilty  of  the  crime 
charged  in  the  first  count  of  the  indictment. 

The  essential  elements  which  the  government 
must  prove  to  warrant  conviction  of  the  defendants 
of  the  crime  charged  in  the  second  count  of  the  in- 
dictment are : 

That  on  or  about  the  13th  day  of  April,  1954,  at 
Fairbanks,  Fourth  Judicial  Division,  Territory  of 
Alaska,  the  defendants  did  unlawfully  and  felo- 
niously enter  into  a  criminal  combination,  or  con- 
spiracy, in  effect  agreed  between  themselves  that 
defendant  Lena  Mae  Wilkins  would  travel  from 
Fairbanks,  Alaska,  to  Kodiak,  Third  Judicial  Divi- 
sion, Territory  of  Alaska,  on  the  Alaska  Airlines 
and  Pacific  Northern  Airlines,  with  the  intent  and 
purpose  that  the  said  Lena  Mae  Wilkins  engage  in 
prostitution  and  debauchery  in  Kodiak,  Alaska ;  and 
that   thereafter  the  defendants,  in  pursuance  and 
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fiirtheTanco,  of  the  unlawful  conspiracy,  and  to  ef- 
fect the  objects  and  puri>osos  thereof,  committed 
one  or  both  of  the  overt  acts  charged  in  count  two 
of  the  indictment,  namely : 

(1)  The  said  James  Taylor  Yokely  did  give 
Seventy-five  dollars  ($75.00)  to  the  said  Lena  Mae 
Wilkins  to  purchase  a  ticket  on  Alaska  Airlines  to 
Anchorage,  Alaska,  and  a  ticket  from  Anchorage, 
Alaska,  to  Kodiak,  Alaska,  via  Pacific  Northern 
Airlines ;  or, 

(2)  That  on  or  about  the  13th  day  of  April, 
1954,  the  said  Tjena  Mae  Wilkins  did  travel  via  said 
Alaska  Airlines  from  Fairbanks  to  Anchorage, 
Alaska,  and  on  the  following  day  the  said  Lena  Mae 
Wilkins  did  travel  from  Anchorage  to  Kodiak, 
Alaska,  via  Pacific  Northern  Airlines. 

If  the  government  has  proved  these  essential  ele- 
ments of  the  crime  charged  in  the  second  count  of 
the  indictment  to  your  satisfaction  beyond  a  rea- 
sonable doubt,  then  you  should  find  the  defendants 
guilty  of  the  crime  charged  in  said  count  two.  But 
if  the  government  has  failed  to  prove  any  of  these 
essential  elements  beyond  a  reasonable  doubt,  then 
defendants  should  be  found  not  guilty  of  the  crime 
charged  in  the  second  count  of  the  indictment. 

While  the  commission  of  one  of  the  overt  acts 
alleged  in  each  count  of  the  indictment  must  be 
proved  beyond  a  reasonable  doubt  and  like  proof 
must  be  made  that  at  least  one  of  such  acts  alleged 
in  each  count  was  done  in  pursuance  and  further- 
ance of  the  alleged  conspiracy  and  to  effect  the  ob- 
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jects  and  purposes  thereof,  it  is  not  necessary  to 
allege  or  prove  that  any  of  the  overt  acts  charged 
is  in  itself  criminal. 

You  are  further  instructed  that  the  proof  of  overt 
acts,  standing  alone,  is  not  sufficient  to  pass  a  ver- 
dict of  guilty.  Before  you  can  return  a  verdict  of 
guilty,  you  must  find  that  defendants  did  conspire 
and  plan  together  to  violate  the  act  commonly 
known  as  the  Mann  Act  and  did,  thereafter,  execute 
one  or  more  acts  for  the  purpose  of  effectuating  the 
prior  conspiracy. 

5. 

Upon  offer  of  the  government  there  has  been  ad- 
mitted in  evidence  a  written  statement  signed  by 
the  defendant  Wilkins,  and  given  by  her  to  a  law 
enforcement  official  at  her  own  request.  That  state- 
ment is  relied  upon  in  part  by  the  government  to 
establish  the  gTiilt  of  the  defendant  of  the  crime 
charged  against  her. 

All  such  statements  containing  admissions  against 
interest  made  by  one  charged  with  crime  should  be 
carefulh^  scrutinized  and  received  with  caution. 
That  rule  applies  to  this  statement.  Such  a  state- 
ment, when  made  voluntarily  and  deliberately  and 
with  knowledge  and  understanding  of  its  contents, 
may  be  considered  as  evidence  against  the  person 
making  it,  the  same  as  any  other  evidence.  But  if 
such  a  statement  is  made  by  one  in  custody  under 
circimistances  showing  that  she  was  induced  to 
make   the   same  through   fear  or  intimidation   or 
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inider  circunistanees  showing  that  the  statement  was 
not  freely  and  \oluntarily  made,  or  that  the  state- 
ment was  made  under  circumstances  that  indicate 
lack  of  understanding  on  the  part  of  the  person 
makinc:  such  a  statement  as  to  the  nature  and  con- 
tents thereof,  then  the  statement  must  not  be  con- 
sidered as  CAidence  against  the  person  making  it. 

Unless  you  find  beyond  reasonable  doubt  that  the 
written  statement  so  made  by  the  defendant  was 
freely  and  A'oluntarily  made,  that  it  was  not  made 
under  any  sense  of  fear  or  made  as  the  result  of 
any  intimidation  or  coercion,  or  as  the  result  of 
any  promise,  and  unless  you  further  find  that  the 
defendant  thoroughly  understood  the  nature  of  the 
statement  and  the  contents  thereof,  and  knew  that 
she  was  under  no  obligation  of  any  kind  to  make  it, 
then  you  must  disregard  said  written  statement  and 
not  consider  the  same  as  any  evidence  w^hatever 
against  the  defendant.  If  you  find  that  the  defend- 
ant made  said  statement  freely  and  voluntarily  and 
with  understanding  of  its  contents,  then  you  may 
consider  such  statement  precisely  as  you  would  any 
other  evidence  coming  before  you,  giving  to  such 
statement  the  weight  and  value  you  think  just  and 

right. 

6. 

A  conspiracy  is  a  combination  between  two  or 
more  persons,  by  concerted  action  to  accomplish  a 
criminal  or  unlawful  purpose,  or  some  purpose  not 
in  itself  criminal  and  unlawful,  by  criminal  and  un- 
law^ful  means.  In  this  case  the  conspiracy  charged  in 


United  States  of  America  1 ! ) 

the   indictment   is    a    conspiracy   to    accomplish   a 
criminal  and  unlawful  purpose. 

The  word  'Svilfully"  means  purposely  and  in- 
tentionally and  after  some  degree  of  deliberation. 

The  word  ''feloniously"  means  with  criminal  in- 
tent and  evil  purpose. 

An  "overt  act"  is  some  act  which  is  done  to  effect 
the  object  of  the  conspiracy  as  charged  in  the  in- 
dictment. 

7. 

A  formal  written  or  oral  agreement  between  the 
defendants  is  not  essential  to  the  formation  of  a 
conspiracy  to  commit  the  offense  charged  in  the  in- 
dictment. The  conspiracy  need  not  be  established  by 
direct  evidence  of  an  unlawful  agreement  but  its 
existence  may  be  shown,  in  whole  or  in  part,  by 
proof  of  facts  and  circumstances,  from  which  the 
only  logical  inference  is  that  what  was  done  by  the 
alleged  conspirators  as  shown  by  the  evidence  was 
and  must  have  been  done  in  furtherance  of  a  com- 
mon purpose  or  design  of  the  alleged  conspirators 
to  commit  an  offense  against  the  United  States  as 
charged.  A  conspiracy  may  be  continuous  and  con- 
template the  commission  of  several  offenses. 

But  in  order  to  commit  the  crime  of  conspiracy 
charged,  it  is  necessary  that  the  defendants  must 
have  agreed  to  do  an  unlawful  or  criminal  thing, 
and  that  means  that  the  minds  of  the  parties  must 
have  met.  If  there  was  no  meeting  of  the  minds, 
there  was  no  agreement  and,  therefore,  no  resulting 
conspiracy. 
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8. 

Criminal  intent  is  a  necessary  iniirodient  of  the 
crime  eharoed  in  the  indictment,  and  ))efore  a  ver- 
dict of  guilty  may  be  rendered  you  must  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendants  intended  to  commit  the  offense  against 
the  Ignited  States  charged  in  the  indictment. 

In  this  connection  you  are  instructed  that  every 
person  is  presumed  to  intend  the  natural  conse- 
quences of  his  own  voluntary  and  deliberate  acts. 
One  who  voluntarily  and  deliberately  performs  an 
act  which,  from  our  common  experience,  is  known 
to  produce  a  particular  result,  may  be  presumed  to 
have  anticipated  and  intended  that  result. 

9. 

The  written  statement,  in  the  nature  of  admis- 
sions or  confessions,  made  by  the  defendant  Lena 
Mae  Wilkins  and  admitted  in  evidence,  is  to  be  con- 
sidered by  you  with  all  of  the  other  evidence  in  the 
case.  The  truth  or  falsity  of  such  statement,  or  any 
part  thereof,  is  for  your  determination.  You 
should  consider  the  same  in  connection  with  all 
other  facts  and  circumstances  appearing  at  the  trial, 
including  the  circumstances  under  which  the  state- 
ment was  made,  and  give  to  the  statement  such 
w^eight  as  you  think  just  and  right. 

10. 

In  any  criminal  case,  an  accomplice  is  one  who 
knowingly  and  voluntarily  and  in  common  interest 
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with  the  defendant  on  trial  participates  in  the  com- 
mission of  the  crime  charged.  The  testimony  of  an 
accomplice  ought  to  be  viewed  with  distrust.  A 
conviction  cannot  be  had  upon  the  testimony  of  an 
accomplice,  or  any  number  of  accomplices,  unless 
he,  or  they,  be  corroborated  by  such  other  evidence 
as  tends  to  connect  the  defendant  with  the  commis- 
sion of  the  crime  charged,  and  the  corroboration  is 
not  sufficient  if  it  merely  shows  the  commission  of 
the  crime  or  the  circumstances  of  the  commission 
thereof. 

11. 

Some  of  the  evidence  in  this  case  is  of  the  type 
called  ^'circumstantial."  Circumstantial  evidence 
is  of  the  kind  in  which  proof  is  given  in  a  certain 
case  of  certain  facts  and  circumstances  from  which 
the  jury  may  infer  other  and  connected  facts  which 
usually  and  reasonably  follow  from  the  facts  testi- 
fied to  according  to  the  common  experience  of  man- 
kind. Circumstantial  evidence  is  the  inference  of  a 
fact  in  issue  which  follows  as  a  natural  conse- 
quence according  to  reason  and  common  experience 
from  known  collateral  facts. 

There  is  nothing  in  the  nature  of  circumstantial 
evidence  which  renders  it  any  less  reliable  than  di- 
rect evidence. 

While  circumstantial  evidence  under  appropriate 
conditions  is  just  as  reliable  as  direct  evidence,  and 
while  no  greater  degree  of  mental  conviction  is  re- 
quired to  find  a  verdict  on  circumstantial  evidence 
than  on  direct  evidence,  before  you  are  justified  in 
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convictinu'  the  defendants  upon  circumstantial  evi- 
dence alone,  you  must  be  satisfied  beyond  a  rea- 
sonable doubt  that  all  of  the  facts  and  circum- 
stances taken  tocether  as  proved,  are  not  only  con- 
sistent with  the  inference  that  the  defendants  are 
g:uilty,  but  are  at  the  same  time  inconsistent  with 
an}-  reasonable  hypothesis  of  the  defendants'  inno- 
cence, or  with  any  other  rational  hypothesis,  for 
mere  suspicions,  probabilities  or  su])positions  do  not 
warrant  a  conviction. 

All  of  the  evidence  in  this  case,  both  direct  and 
circumstantial,  should  be  weighed  and  considered 
together  and  as  a  whole,  and  if,  as  a  result  thereof, 
you  are  convinced  beyond  a  reasonable  doubt  that 
the  defendants  are  guilty  as  charged  in  the  indict- 
ment, you  should  return  a  verdict  accordingly;  if 
not,  you  should  acquit. 

12. 

In  this  case,  two  defendants  have  been  jointly  in- 
dicted for  the  alleged  crime  of  conspiracy.  You  are 
instructed  that  no  acts  or  admissions  of  either  of 
the  defendants  done  or  made  out  of  the  presence  of 
the  other  after  the  termination  of  the  alleged  con- 
spiracy, may  be  considered  by  you  in  determining 
the  guilt  or  innocence  of  the  other.  It  is  for  you  to 
decide  from  all  of  the  evidence  the  date  of  the 
termination  of  the  alleged  conspiracy. 

13. 

A  reasonable  doubt  is  a  doubt  which  is  reasonable 
in  view  of  all  of  the  evidence,  and  such  as  arises 
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upon  an  impartial  comparison  and  consideration  of 
all  of  it,  or  from  lack  of  evidence,  and  ])revents  the 
jury  from  being  able  candidly  and  truthfully  to  say 
that  they  have  an  abiding  conviction  of  the  defend- 
ant's guilt. 

The  very  use  of  the  word  "reasonable"  in  the 
term  "reasonable  doubt"  indicates  that  by  a  rea- 
sonable doubt  is  not  meant  any  vagoie,  formless,  or 
imaginary  doubt  or  conjecture  which  may  come  into 
your  minds,  or  which  may  be  created  out  of  sym- 
pathy for  the  accused  or  another,  or  out  of  kindness 
of  heart. 

A  reasonable  doubt  must  be  a  substantial  doubt, 
such  as  an  honest,  sensible,  fairminded  person,  ani- 
mated by  a  conscientious  desire  to  ascertain  the 
truth,  may  with  reason  entertain. 

If,  after  examining  carefully  all  the  facts  and 
circumstances  in  the  case,  in  the  light  of  the  law 
as  stated  by  the  Court,  you  have  a  settled  and  abid- 
ing conviction  of  the  guilt  of  the  defendants,  then 
you  are  satistied  of  guilt  beyond  a  reasonable  doubt ; 
but  if  you  do  not  have  such  a  conviction  of  the  de- 
fendant's guilt,  then  you  should  acquit. 

14. 

All  questions  of  law,  including  the  admissibility  of 
testimony,  the  facts  preliminary  to  such  admission, 
the  construction  of  statutes  and  other  writings,  and 
other  rules  of  evidence,  are  to  be  decided  by  the 
Court,  and  all  discussions  of  law  addressed  to  the 
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Court;  and  altlioiigh  every  jury  lias  the  power  to 
find  a  g'eneral  verdict  which  inchides  questions  of 
law  as  well  as  of  fact,  you  are  not  to  attempt  to  cor- 
rect by  your  verdict  what  you  may  believe  to  be 
errors  of  law  madc^  by  the  Court. 

All  questions  of  fact — unless  so  intimately  I'elated 
to  matters  of  law  that  a  determination  must  be 
made  thereon  by  the  Court  as  questions  of  law — 
must  be  decided  by  the  jury,  and  all  evidence 
thereon  addressed  to  them.  Since  the  law  places 
\\.\)o\\  the  Court  the  duty  of  deciding  what  testimony 
may  be  admitted  in  the  trial  of  the  case  you  should 
not  consider  any  testimony  that  may  have  been 
offered  and  rejected  by  the  Court,  or  admitted  and 
thereafter  stricken  out  by  the  Court. 

You  are  the  sole  judges  of  the  credibility  of  the 
witnesses.  In  determining  the  credit  you  will  give 
to  a  witness  and  the  weight  and  value  you  will  at- 
tach to  his  testimony,  you  should  take  into  account 
the  conduct  and  appearance  of  the  witness  upon  the 
stand;  the  interest  he  has,  if  any,  in  the  result  of 
the  trial ;  the  motive  he  has  in  testifying,  if  any  is 
shown;  his  relation  to  and  feeling  for  or  against 
any  of  the  parties  to  the  case;  the  probability  or 
impro])ability  of  the  statements  of  such  witness ;  the 
opportunity  he  had  to  observe  and  be  informed  as 
to  matters  respecting  which  he  gave  evidence  before 
you;  and  the  inclination  he  evinced,  in  your  judg- 
ment, to  speak  the  truth  or  otherwise  as  to  matters 
within  his  knowledge. 


United  States  of  America  25 

15. 

The  law  makes  you,  subject  to  the  limitations  of 
these  instructions,  the  sole  judges  of  the  effect  and 
value  of  evidence  addressed  to  you. 

However,  your  power  of  judging  the  effect  of  evi- 
dence is  not  arbitrary,  ])ut  is  to  be  exercised  with 
legal  discretion  and  in  subordination  to  the  rules  of 
evidence. 

You  are  not  bound  to  find  in  conformity  with  the 
declarations  of  any  number  of  witnesses  which  do 
not  produce  conviction  in  your  mind,  against  the 
declarations  of  witnesses  fewer  in  number,  or 
against  a  presumption  or  other  evidence  satisfying 
your  minds. 

A  witness  wilfully  false  in  one  part  of  his  testi- 
mony may  be  distrusted  in  others. 

Testimony  of  the  oral  admissions  of  a  party, 
should  be  viewed  with  caution. 

Evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  in  the  power  of  one  side  to  produce  and 
of  the  other  to  contradict,  and  therefore,  if  the 
weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satisfactory 
evidence  was  within  the  power  of  the  party,  the 
evidence  offered  should  be  viewed  with  distrust. 

16. 

Under  the  laws  of  Alaska,  the  accused,  at  his  own 
request  and  not  otherwise,  is  deemed  a  competent 
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witness,  the  credit  to  be  given  to  his  testimony 
beini^  left  solely  to  the  jury  under  the  instructions 
of  the  Court. 

In  this  case  the  defendant  Yokely  has  offered 
himself  as  a  witness  and  has  testified  in  his  own  be- 
half. His  credibility  and  the  weight  of  his  testi- 
mony should  be  subjected  to  the  same  tests  as  are 
applied  to  other  witnesses  and  to  their  testimony. 
In  wei,t2:hing  the  testimony  of  the  defendant  you 
have  the  right  to  take  into  consideration  his  interest 
in  the  result  of  the  trial,  as  well  as  all  other  factors 
and  circumstances  by  which  the  credibility  of  wit- 
nesses and  the  weight  of  their  testimony  are  rightly 
judged. 

16a. 

Under  the  laws  of  Alaska,  the  accused,  at  his  own 
request  and  not  otherwise,  is  deemed  a  competent 
witness.  In  this  case  the  defendant,  Lena  Mae 
AYilkins,  has  not  offered  herself  as  a  witness  or 
testified  in  her  own  behalf.  You  are  instructed  that 
no  inference  of  guilt  or  innocence  is  to  be  drawn 
from  her  failure  to  take  the  stand. 

17. 

A  witness  may  be  impeached  by  the  character  of 
bis  testimony,  or  by  evidence  affecting  his  character 
for  truth,  honesty  or  integrity,  or  by  contradictory 
evidence.  A  witness  may  also  be  impeached  by  evi- 
dence that  at  other  times  he  has  made  statements 
inconsistent  with  his  present  testimony  as  to  any 
matter  material  to  this  case;  or  by  proof  that  he 
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has  been  convicted  of  a  crime.  However,  the  im- 
peachment of  a  witness  does  not  necessarily  mean 
that  his  testimony  is  completely  deprived  of  value 
or  that  its  value  is  destroyed  in  any  degree.  The 
effect,  if  any,  of  the  impeachment  upon  the  credi- 
bility of  the  witness  is  for  you  to  determine. 

To  'impeach"  means  to  bring  or  throw  discredit 
on;  to  call  in  question;  to  challenge,  to  impute  some 
fault  or  defect  to.  A  witness  wilfully  false  in  one 
part  of  his  testimony  may  be  distrusted  in  other 
parts.  Discrepancies  in  a  witness'  testimony  or  be- 
tween his  testimony  and  that  of  others,  if  there 
were  any,  do  not  necessarily  mean  that  the  witness 
should  be  discredited.  Failure  of  recollection  is  a 
common  experience,  and  innocent  misrecollection  is 
not  uncommon.  It  is  a  fact,  also,  that  two  persons 
witnessing  an  incident  or  a  transaction  often  will 
see  or  hear  it  differently.  Whether  a  discrepancy 
pertains  to  a  fact  of  importance  or  only  to  a  trivial 
detail  should  be  considered  in  weighing  its  signifi- 
cance. But  a  wilful  falsehood  always  is  a  matter  of 
importance  and  should  be  seriously  considered. 
Whenever  it  is  possible  you  will  reconcile  conflict- 
ing or  inconsistent  testimony,  but  where  it  is  not 
possible  to  do  so,  you  should  give  credence  to  that 
testimony  which,  under  all  the  facts  and  circum- 
stances of  the  case,  appeals  to  you  as  the  most 
worthy  of  belief. 

18. 

At  the  close  of  the  trial,  counsel  have  the  right 
to  argue  the  case  to  the  jury.  The  arguments  of 
counsel,  based  upon  study  and  thought,  may  be, 
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and  usual  1}'  are,  distinctly  helpful ;  however,  it 
should  be  remembered  that  ari::uments  of  counsel 
are  not  evidence  and  cannot  rightly  be  considered 
as  such.  It  is  your  duty  to  give  careful  attention  to 
the  argimients  of  counsel,  so  far  as  the  same  are 
based  upon  the  evidence  which  you  have  heard  and 
the  proper  deductions  therefrom,  and  the  law  as 
given  to  you  by  the  Court  in  these  instructions.  But 
arguments  of  counsel,  if  they  depart  from  the  facts 
or  from  the  law,  should  l^e  disregarded.  Counsel, 
although  acting  in  the  best  of  good  faith,  may  be 
mistaken  in  their  recollection  of  testimony  given 
during  the  trial.  You  are  the  ones  to  finally  deter- 
mine what  testimony  was  given  in  this  case,  as  well 
as  what  conclusions  of  fact  should  be  drawn  there- 
from. 

19. 

The  law  requires  that  all  twelve  jurors  must 
agree  upon  a  verdict  before  one  can  be  rendered. 

While  no  juror  should  yield  a  sincere  conclusion, 
founded  upon  the  law  and  the  evidence  of  the  case, 
in  order  to  agree  with  other  jurors,  every  juror,  in 
considering  the  case  with  fellow  jurors,  should  lay 
aside  all  undue  pride  or  vanity  of  personal  judg- 
ment, and  should  consider  differences  of  opinion,  if 
any  arise,  in  a  spirit  of  fairness  and  candor,  with 
an  honest  desire  to  get  at  the  truth,  and  with  the 
view  of  arriving  at  a  just  verdict. 

No  juror  should  hesitate  to  change  the  opinion 
he  has  entertained,  or  even  expressed,  if  honestly 
convinced    that    such    opinion    is    erroneous,  even 
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though  in  so  doing  he  adopts  the  views  and  opinions 
of  other  jurors.  But  before  a  verdict  of  guilty  can 
be  rendered,  each  of  you  must  be  able  to  say,  in 
answer  to  your  individual  conscience,  that  you  have 
arrived  at  a  settled  conviction,  based  upon  the  law 
and  the  evidence  of  the  case  and  nothing  else,  that 
the  defendants  are  guilty. 

20. 

You  are  to  consider  these  instructions  as  a  whole. 
It  is  impossible  to  cover  the  entire  case  with  a 
single  instruction,  and  it  is  not  your  province  to 
select  one  particular  instruction  and  consider  it  to 
the  exclusion  of  the  other  instructions. 

As  you  have  been  heretofore  charged,  your  duty 
is  to  determine  the  facts  from  the  evidence  admitted 
in  the  case,  and  to  apply  to  those  facts  the  law  as 
given  to  you  by  the  Court  in  these  instructions. 

During  the  trial  I  have  not  intended  to  make  any 
comment  on  the  facts  or  express  any  opinion  in  re- 
gard thereto.  If,  by  mischance,  I  have,  or  if  you 
think  I  have,  it  is  your  duty  to  disregard  that  com- 
ment or  opinion  entirely,  because  the  responsibility 
for  the  determination  of  the  facts  in  this  case  rests 
upon  you,  and  upon  you  alone. 

21. 

When  you  retire  to  consider  your  verdict,  you 
will  select  one  of  your  number  foreman,  who  will 
speak  for  you  and  date  and  sign  the  verdicts  unan- 
imously agreed  upon.  When  you  so  retire  you  will 
take  with  you  to  the  jury  room  the  exhibits,  these 
instructions,  and  tw^o  forms  of  verdict. 
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As  to  defendant  Yokely,  you  will  use  verdict 
number  one.  If  you  find  said  defendant  guilty  of  the 
crime  ehariied  in  the  first  count  of  the  indictment, 
you  wilj  draw  a  line  in  the  blardv  space  before  the 
word  "guilty"  in  paragraph  one  of  that  verdict.  If 
you  find  said  defendant  Yokely  nc^t  guilty  of  the 
crime  charged  in  the  first  count  of  the  indictment 
you  will  insert  the  word  "not"  in  the  blank  space 
before  the  word  "guilty"  in  said  paragraph  one. 
If  you  find  defendant  Yokely  guilty  of  the  crime 
charged  in  the  second  coimt  of  the  indictment,  you 
will  draw  a  line  in  the  blank  space  before  the  word 
"guilty"  in  paragraph  two  of  that  verdict.  If  you 
find  said  defendant  not  guilty  of  the  crime  charged 
in  the  second  count  of  the  indictment  you  will  insert 
the  word  "not"  in  the  blank  space  before  the  word 
"guilty"  in  said  paragraph  two. 

As  to  defendant  Wilkins,  you  will  use  verdict 
number  two.  If  you  find  said  defendant  guilty  of  the 
crime  charged  in  the  first  count  of  the  indictment 
you  will  draw  a  line  in  the  blank  space  before  the 
word  "guilty"  in  paragraph  one  of  that  verdict.  If 
you  find  the  defendant  Wilkins  not  guilty  of  the 
Clime  charged  in  count  one  of  the  indictment,  you 
will  insert  the  word  "not"  in  the  blank  space  before 
the  word  "guilty"  in  said  paragraph  one.  If  you 
find  defendant  Wilkins  guilty  of  the  crime  charged 
in  the  second  count  of  the  indictment,  you  will  draw 
a  line  in  the  blank  space  before  the  word  "guilty" 
in  paragraph  two  of  said  A^erdict.  If  you  find  said 
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defendant  AVilkins  not  guilty  of  the  crime  charged 
in  the  second  count  of  the  indictment,  you  will  in- 
sert the  word  "not"  in  the  blank  space  before  the 
word  "guilty"  in  said  paragraph  two. 

It  is  necessary  for  you  to  date,  sign,  and  return 
into  court  two  forms  of  verdict,  one  for  each  de- 
fendant, and  also  that  you  make  a  finding  as  to 
each  defendant  on  both  counts. 

With  your  verdicts  thus  unanimously  agreed 
upon,  and  dated  and  signed  by  your  foreman,  you 
will  return  into  court  the  exhibits  and  these  instruc- 
tions. 

Dated  at  Anchorage,  Alaska,  this  29th  day  of 
December,  1954. 

/s/  J.  L.  McCARREY,  JR., 
District  Judge. 

[Endorsed]  :     Filed  December  30,  1954, 


[Title  of  District  Court  and  Cause.] 

No.  3122  Cr. 

VERDICT  No.  1 

We,  the  jury,  duly  selected,  impanelled,  and  sworn 
to  try  the  above-entitled  case,  do  find  the  defendant 
James  Taylor  Yokely  ....  guilty  of  the  crime 
charged  against  him  in  count  number  one  of  the 
indictment ; 


32  James  Taylor  Yokel ij  vs. 

Aiul  wo  do  fiivtlier  fiiul  the  defendant  James 
Tay.lov  Yt)kely  ....  jj^uilty  of  tlio  crime  charged 
against  him  in  count  niinil)er  two  of  the  indictment. 

Dated  at  Anchorage,  Alaska,  this  29th  day  of 
Dccemher,  1954. 

/s/  ,TOHN  M.  ASPLUND, 

Foreman. 

[Endorsed] :  Filed  and  entered  December  30, 
1954. 


[Title  of  District  Court  and  Cause.] 

No.  3122  Cr. 

VERDICT  No.  2 

^Ve,  the  jury,  duly  selected,  impanelled,  and  sworn 
to  try  the  above-entitled  case,  do  find  the  defendant 
Lena  Mae  Wilkins,  ....  guilty  of  the  crime  charged 
against  her  in  count  number  one  of  the  indictment; 

And  we  do  further  find  the  defendant  Lena  Mae 
Wilkins,  ....  guilty  of  the  crime  charged  against 
lier  in  count  number  two  of  the  indictment. 

Dated  at  Anchorage,  Alaska,  this  29th  day  of  De- 
cember, 1954. 

/s/  JOHN  M.  ASPLUND, 

Foreman. 

[Endorsed] :  Filed  and  entered  December  30, 
1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR   JUDGMENT   OF   ACQUITTAL 
AND  NEW  TRIAL 

1.  The  defendant  moves  the  Court  for  a  judg- 
ment of  acquittal  as  made  at  the  close  of  all  of  the 
evidence  under  the  provisions  of  Rule  29b. 

2.  The  defendant  moves  the  Court  to  grant  him 
a  new  trial  for  the  following  reasons : 

a.  That  the  Court  erred  in  denying  defendant's 
motion  for  acquittal  made  at  the  conclusion  of  the 
evidence. 

b.  That  the  verdict  is  contrary  to  the  weight  of 
the  evidence. 

c.  That  the  verdict  is  not  supported  by  substan- 
tial evidence. 

d.  That  the  Court  erred  in  giving  instruction  No. 
12  in  that  the  last  sentence  thereof  is  tantamount  to 
an  instruction  of  guilt. 

e.  That  the  Court  erred  in  charging  the  jury 
and  in  refusing  to  charge  the  jury  as  requested,  and 
particularly  the  Court  erred  in  refusing  to  give 
defendant's  proposed  instruction  No.  1. 

f.  That  the  defendant  was  substantially  prej- 
udiced and  deprived  of  a  fair  trial  by  reason  of  the 
following  cricumstances : 

L  The  attorney  for  the  government  stated  in 
his  argument  that  a  defendant,  Lena  Mae  Wilkins, 
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did  not  take  the  stand  and  urged  the  jury  that  "a 
conspiracy  existed  and  that  it  still  exists"  or  words 
to  that  effect,  hy  inference  and  innuendo  insinuat- 
ing that  the  failure  of  the  co-defendant  Lena  Mae 
Wilkins  to  take  the  stand  was  an  act  of  conspiracy 
between  the  two  defendants  existing  at  the  time  of 
trial  and  that  the  attorney  for  the  government  fur- 
ther aJludcd  to  the  failure  of  the  defendant  Lena 
Mae  Wilkins  to  take  the  stand  in  substance  as  fol- 
lows: ''Why  did  she  not  take  the  stand?  What  is 
she  hiding?"  or  words  to  that  effect,  by  innuendo 
inferring  that  the  guilt  of  this  defendant  was 
thereby  pi'oved  or  admitted. 

g.  That  the  Court  erred  in  denying  the  defend- 
ant's motion  for  a  mistrial. 

h.  That  the  Court  erred  in  admitting  the  gov- 
erment's  Exhibit  No.  1. 

This  motion  is  based  on  the  records  and  files 
herein  and  upon  the  affidavit  of  the  defendant 
hereto  attached  and  by  reference  made  a  part 
hereof. 

DAVIS,  RENFREW  & 
HUGHES, 

By  /s/  JOHN  C.  HUGHES. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  January  10,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

The  motion  of  defendant,  by  and  through  his 
counsel  Davis,  Renfrew  &  Hughes,  having  come  on 
regularly  to  be  heard  and  for  good  cause  shown 
therefrom, 

It  Is  Hereby  Ordered  that  the  defendant  shall 
have  until  and  including  the  11th  day  of  January, 
1955,  within  which  to  renew  motion  for  judgment  of 
acquittal  or  in  the  alternative  a  new  trial. 

Dated:     January  5th,  1955. 

/s/  J.  L.  McCARREY,  JR., 

District  Judge. 

Receipt  of  Copy  acknowledged. 

[Endorsed] :     Filed  and  entered  January  5,  1955. 


In  the  District  Court  for  the  Territory  of  AJaska, 
Third  Division 

Criminal  No.  3122 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JAMES   TAYLOR  YOKELY  and  LENA  MAE 
WILKINS, 

Defendants. 

JUDGMENT,  SENTENCE  AND  COMMITMENT 

On  the  30th  day  of  December,  1954,  came  Lynn 

W.  Kirland,  Assistant  United  States  Attorney,  the 
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attorney  for  tlie  government,  and  the  defendants, 
James  Taylor  Yokely  and  Lena  Mae  Wilkins,  ap- 
])eared  in  person  and  by  their  counsel.  Seaborn  J. 
Bnckalew,  Esquire,  and  John  Dunn,  Esquire,  re- 
si)eetively. 

It  Is  Adjudi2,ed  that  the  defendants  have  been 
convicted  upon  their  plea  of  not  guilty  and  a  verdict 
of  guilty  of  the  offense  of  conspiracy  as  charged  in 
Count  I  and  Count  II  of  the  Indictment  on  file 
herein;  and  the  Court  having  asked  the  defendants 
whether  they  have  anything  to  say  why  judgment 
should  not  be  pronounced,  and  no  sufficient  cause  to 
the  contrary  being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendants  are  guilty 
as  charged  and  convicted. 

It  Is  Adjudged  that  the  defendant,  James  Taylor 
Yokely,  is  hereby  committed  to  the  custody  of  the 
Attorney  General  or  his  authorized  representative 
for  imprisonment  for  a  period  of  Five  (5)  years  on 
each  Count,  said  sentence  on  Count  II  to  run  con- 
currently mth  the  sentence  imposed  on  Count  I, 
said  sentence  to  commence  and  begin  on  the  30th 
day  of  December,  1954,  and  that  said  defendant 
stand  committed  until  said  sentence  is  served. 

It  Is  Adjudged  that  the  defendant,  Lena  Mae 
Wilkins,  is  hereby  committed  to  the  custody  of  the 
Attorney  General  or  his  authorized  representative 
for  imprisonment  for  a  period  of  Two  (2)  years  on 
each  Count,  said  sentence  on  Count  II  to  run  con- 
currently with  the  sentence  imposed  on  Count  I,  said 
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sentence  to  commence  and  begin  on  the  14th  day  of 
January,  1955. 

It  Is  Further  Ordered  that  One  (1)  year  of  said 
sentence  is  suspended  until  the  further  order  of 
this  Court. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  Judgment,  Sentence,  and  Com- 
mitment to  the  United  States  Marshal  or  other 
qualified  officer  and  that  the  copy  serve  as  the  com- 
mitment of  the  defendants. 

Done  in  open  Court  at  Anchorage,  Alaska,  on 
the  18th  day  of  January,  1955. 

/s/  J.  L.  McCARREY,  JR., 
District  Judge. 

[Endorsed] :  Filed  and  entered  January  18, 
1955. 


[Title  of  District  Court  and  Cause.] 

HEARING  ON  MOTION  FOR  A  NEW  TRIAL 
AS  TO  DEFENDANT  YOKELY 

Now  at  this  time,  this  cause  coming  on  to  be 
heard  before  the  Honorable  J.  L.  McCarrey,  Jr., 
District  Judge,  the  following"  proceedings  were  had, 
to  wit: 

Now  at  this  time  hearing  on  motion  for  new  trial 
as  to  defendant  Yokely,  in  cause  3122  Cr.,  entitled 
United  States  of  America,  plaintiff,  versus  James 
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Taylor  Yokely  and  Lena  Mae  Wilkins,  defendants, 
came  on  rogiijarly  licfore  the  Court,  L.  AV.  Kirkland, 
Assistant  United  States  Attorney,  appearing  for 
and  in  liehalf  of  the  GoA'ernment. 

John  C.  Hughes  appearing  for  and  in  behalf  of 
tlic  defendant  Yokely.  The  following  proceedings 
were  had  to  wit : 

Argument  to  the  Court  was  had  by  John  C. 
Hughes  for  and  in  behalf  of  the  defendant  Yokely. 

Argument  to  the  Court  was  had  by  L.  W.  Kirk- 
land, Assistant  United  States,  Attorney,  for  and  in 
behalf  of  the  Government. 

Argument  to  the  Court  was  had  by  John  C. 
Hughes  for  and  in  behalf  of  the  Defendant. 

Whereupon  the  Court  having  heard  the  argu- 
ments of  respective  counsel  and  being  fully  and 
duly  advised  in  the  premises  denied  motion  for  new 
trial. 

Entered  February  7,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Comes  now  James  Taylor  Yokely,  one  of  the 
above-named  defendants,  whose  residence  is  An- 
chorage, Alaska,  and  whose  mailing  address  is  Gen- 
eral Delivery,  by  and  through  John  C.  Hughes  of 
Davis,  Renfrew  &  Hughes,  one  of  his  attorneys, 
whose  mailing  address  is  P.  O.  Box  477,  Loussac- 
Sogn  Building,  Anchorage,  Alaska,  and  hereby  gives 
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notice  of  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  that  certain  judg- 
ment of  conviction  and  sentence  entered  in  the 
above-entitled  matter  by  the  District  Court  for  the 
Territory  (District)  of  Alaska,  Third  Division,  on 
the  18th  day  of  January,  1955,  by  the  Honorable  J. 
L.  McCarrey,  Jr.,  District  Judge,  pursuant  to  a 
verdict  of  the  jury  given  on  the  30th  day  of  De- 
cember, 1954,  following  which  vei'dict  the  jury  was 
on  the  same  day  discharged. 

The  sentence  entered  under  such  judgment  and 
conviction  was  that  the  defendant  James  Taylor 
Yokely  be  committed  to  the  custody  of  the  Attornej^ 
General  or  his  authorized  representative  for  im- 
prisonment for  a  period  of  five  years  on  each  of 
said  counts,  said  sentence  on  the  second  count  to 
run  concurrently  with  the  sentence  imposed  on  the 
first  count,  said  sentence  to  commence  and  begin 
on  the  30th  day  of  December,  1954,  and  that  said 
defendant  stand  committed  until  sentence  was 
served. 

That  on  the  5th  day  of  January,  1955,  the  Court 
made  and  entered  an  order  herein  enlarging  time 
within  which  the  defendant  might  renew  his  motion 
for  judgment  of  acquittal  or  in  the  alternative  a 
new  trial,  untij  the  11th  day  of  January,  1955;  that 
on  the  10th  day  of  January,  1955,  defendant  James 
Taylor  Yokely  renewed  his  motion  for  a  judgment 
of  acquittal  and  in  the  alternative  a  new  trial  which 
was  denied  by  the  Honorable  J.  L.  McCaiTey,  Jr., 
on  the  7th  day  of  February,  1955. 
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The  offense  charged  in  the  indictment  was  two 
counts  of  conspiracy  of  James  Taylor  Yokely  and 
Lena  Mae  Wilkins  with  one  anothei"  to  viohite  a 
law  of  the  United  States  of  America,  to  wit:  Section 
2422,  Title  18,  USCA,  namely,  transportation  witliin 
a  possession  of  the  United  States  of  a  female  person 
on  the  line  of  an  interstate  carrier  with  the  intent 
and  purpose  that  said  person  engage  in  the  practice 
of  prostitution  and  debauchery. 

That  the  defendant  James  Taylor  Yokely  is 
presently  incarcerated  in  the  Federal  Jail,  Anchor- 
age, Alaska,  having  made  his  election  not  to  com- 
mence serving  sentence. 

That  at  tlie  close  of  the  Government's  case  de- 
fendant moved  for  a  judgment  of  acquittal  on  the 
grounds  that  as  a  matter  of  law  from  the  evidence 
introduced,  tlie  defendant  was  not  guilty  of  any 
offense  and  was  entitled  to  be  acquitted  of  the 
charge  and  that  such  motion  was  renewed  at  the 
close  of  all  evidence  and  that  the  Court  reserved 
decision  on  such  motion,  as  above  set  foi*th,  and  the 
motion  was  renew-ed  after  the  verdict  and  sentence 
and  was  overruled  by  the  Court.  That  the  defendant, 
at  the  close  of  all  evidence,  likewise  moved  the  Court 
for  a  mistrial  on  the  gi^ounds  that  the  District  At- 
torney, in  his  argument,  commented  directly  on  the 
fact  that  the  co-defendant  Lena  Mae  Wilkins  did 
not  take  the  stand  on  her  ow^n  behalf,  which  motion 
at  the  close  of  the  trial  w^as  overruled  and  was  fur- 
ther overruled  as  herein  stated  upon  the  motion  for 
acquittal  and  in  the  alternative  a  new  trial. 
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Dated  at   Anchorage,   Alaska,  this   10th  day  of 
February,  1955. 

/s/  JAMES  TAYLOR  YOKELY, 

Appellant. 

DAVIS,  RENFREW  & 
HUGHES, 

By  /s/  JOHN  C.  HUGHES. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  February  10,  1955. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPINION 

The  above-captioned  matter  having  come  on  regu- 
larly for  hearing  on  the  motion  of  the  defendant  for 
admission  to  bail  and  the  Court  having  been  fully 
advised  in  the  premises  and  having  heretofore  under 
date  of  February  21,  1955,  entered  a  minute  order 
den^ying  defendant's  motion  for  admission  to  bail 
pending  appeal,  now  makes  and  enters  herein  its 
memorandum  opinion  as  follows: 

1.  That  upon  a  review  of  the  entire  evidence 
and  a  review  particularly  of  the  arguments  of  the 
defendant's  counsel  that  a  substantial  question  of 
law  is  involved  as  to  whether  or  not  the  Govern- 
ment's Exhibit  No.  1  should  have  been  admitted, 
the  Court  finds  that  the  said  Exhil)it   N(\   1    was 
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properly  admitted  and  that  there  is  no  substantial 
question  of  law  involved  therein. 

2.  That  the  demeanor  of  the  defendant  on  the 
witness  stand  and  in  consideration  of  his  testimony 
that  he  was  a  gambler  and  had  not  been  employed 
in  any  other  gainful  occupation  other  than  gam- 
bling since  1942  and  has  been  convicted  of  numerous 
crimes  the  Court  is  of  the  opinion  that  the  defendant 
is  a  poor  moral  risk  and  therefore  as  a  second  con- 
sideration is  not  entitled  to  bail  pending  appeal,  the 
motion  of  the  defendant  for  admission  to  bail  pend- 
ing appeal  is  accordingly  denied. 

Dated  at  Anchorage,  AJaska,  this  8th  day  of 
March,  1955. 

/s/  J.  L.  McCARREY,  JR., 
District  Judge. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  March  8,  1955. 
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In  the  District  Court  for  the  District  of  Alaska, 
Third   Division 

No.  Cr.  3122 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

JAMES  TAYLOR  YOKELY  and  LENA  MAE 
WILKINS, 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

Before :     The  Honorable  J.  L.  McCarrey,  Jr.,  U.  S. 
District  Judge. 

Appearances : 

For  the  Plaintife: 

WILLIAM  T.  PLUMMER, 
U.  S.  Attorney; 

LYNN  W.  KIRKLAND, 

Assistant  U.  S.  Attorney. 

For  the  Defendant,  James  Taylor  Yokely: 

SEABORN  J.  BUCKALEW,  JR., 
Attorney  at  Law. 

For  the  Defendant,  Lena  Mae  Wilkins: 

JOHN  C.  DUNN, 
Attorney  at  La\v. 
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Proceedings 

The  Court:  Mr.  Kirkland,  is  the  Government 
ready  to  proceed  with  the  case  of  United  States  of 
America,  plaintiff,  vs.  James  Taylor  Yokely  and 
Lena  Mae  Wilkins,  defendants? 

]\Ir.  Kirkland :     That  is  correct,  your  Honor. 

The  Court :  Mr.  Dunn,  you  represent  the  defend- 
ant, Lena  Mae  Wilkins.  Are  you  ready  to  proceed  at 
this  time? 

Mr.  Dunn:     Yes,  your  Honor,  I  am. 

The  Court:     Is  Mr.  Yokely  in  the  audience? 

Mr.  Kirkland:  He  and  Mr.  Buckalew  just 
stepped  out. 

The  Court :     Very  welj. 

(Thereupon,  the  defendant,  James  Taylor 
Yokely  and  his  attorney,  Mr.  Buckalew,  entered 
the  courtroom.) 

The  Court:  Mr.  Yokely,  are  you  ready  to  pro- 
ceed at  this  time? 

Mr.  Yokely:  Well,  your  Honor,  I  don't  have  an 
attorney  to  represent  me  at  present. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
the  court  will  go  in  recess  for  a  few  minutes.  I 
would  ask  all  counsel  and  the  court  reporter,  in- 
cluding the  clerk,  to  come  into  chambers,  please. 

(Thereupon,  at  10:06  o'clock  a.m.  court  went 
in  recess  at  which  time  a  pre-trial  conference 
was  had  in  the  Judge's  Chambers  as  fol- 
lows) :  [4*] 


•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Court:  Let  the  reeoi'd  show  this  is  a  con- 
tinuation of  the  court  proceedings  in  the  Judge's 
Chambers  in  order  to  be  out  of  the  hearing  of  the 
jurors,  and  at  this  time  the  court  calls  upon  Mr. 
Yokely  to  explain  why  he  doesn't  have  legal  counsel 
this  morning.  I  would  like  to  let  the  record  reflect 
that  some  two  weeks  ago  iVIr.  Yokely  was  advised 
that  the  case  would  come  on  for  trial  at  this  date 
and  a  day  or  two  afterwards,  at  his  behest,  he  came 
into  court  and  a  proceedings  was  had  for  a  con- 
tinuance. Also,  his  counsel  at  that  time,  Mr.  Sea- 
born J.  Buckalew,  requested  a  continuance  because 
he  and  his  counsel  had  not  worked  out  a  proper 
financial  agreement  among  themselves  and  at  that 
time  in  court  Mr.  Yokejy  and  Mr.  Buckalew  as- 
sured tlie  court  that  it  would  be  satisfactory  to 
proceed  on  the  day  set  down  for  trial  since  they 
had  tentatively  agreed  upon  an  arrangement.  Noav, 
last  Friday,  as  I  recall,  the  record  will  reveal  that 
a  motion  was  filed  by  Mr.  Buckalew  at  the  request 
of  you,  Mr.  Yokely,  advising  the  court  that  Mr. 
Buckalew  no  longer  represented  you  and  you  made 
no  request  for  continuance  at  that  time.  The  court 
called  Mr.  Buckalew  this  morning  and  asked  him 
to  be  in  court  in  order  that  we  could  have  an  ex- 
])lanation  as  to  what  happened  in  respect  thereto. 
Now,  can  you  explain  to  the  court  why  it  is  that  you 
do  not  have  counsej  ready  to  proceed  with  the  trial 
this  morning  f 

Ml'.  Yokely:  Well,  your  Honor,  Friday,  Mr. 
Buckalew  and  I  had  a  little  disagreement  about  my 
case  and  I  asked  him  if  he  would  mind  giving  me  a 
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release'  and  he  did  and  I  left  his  office  [5]  and  went 
to  several  other  attorneys  and  tried  to  get  one.  1 
explained  to  them  that  my  trial  was  coming  up 
Monday  and  they  all  thought  that  it  wouldn't  be  fair 
to  them  nor  to  me  if  they  w^ould  take  my  case  with- 
out having  proper  time  to  defend  me,  and  I  just 
couldn't  get  one. 

The  CouT-t:  What  right  do  you  feel  you  have 
now  at  this  late  date  to  discharge  the  attorney  and 
expect  the  court  to  grant  you  a  continuance  ? 

Mr.  Yokely:  I  am  not  asking  for  a  continuance, 
I  am  just  asking  for  a  Mttle  fairness.  I  tried  to 
have  an  attorney  to  represent  me,  but  none  of  them 
would  take  my  case  under  such  short  notice.  I  am 
not  trying  to  evade  from  going  to  court. 

The  Court:  But  .you  discharged  Mr.  Bucka- 
lew 

Mr.  Yokely :  No,  I  left  right  out  of  Mr.  Bucka- 
lew's  office  trying  to  get  me  an  attorney. 

The  Court :  I  realize  that,  but  you  knew  that  any 
attorney  likely  would  come  in  with  that  position  be- 
cause of  the  fact  that  there  wasn't  sufficient  time. 

Mr.  Yokely:     I  wasn't  aware  of  that. 

The  Court:  Well,  the  court  feels  at  this  time 
that  the  trial  should  proceed  and  that  the  court 
plans  on  appointing  Mr.  Buckalew  as  your  attorney 
because  he  knows  the  facts  and  do  j^ou  have  any 
other  counsel  that  you  want  to  have  in  there  with 
him? 

Mr.  Yokely:     The  court  plans  to 

The  Court:  If  you  can't  work  out  something 
then  the  [6]  court  is  going    to  have  to  appoint  Mr. 
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Biickalew  to  go  to  trial  anyway.  He  is  the  only  one 
that  knows  the  case  and  is  prepared  to  go  to  trial,  in 
part  only  . 

Mr.  Yokely:  Whether  I  want  him  to  I'epresent 
me  or  not? 

The  Court:  That  is  right.  You  can't  Haunt 
justice. 

Mr.  Yokely:     I  am  not  trying  to. 

The  Court:  With  the  type  of  action  you  have 
indicated  towards  the  court — you  knew  as  well  as 
anybody  that  if  you  should  fire  him  Fnday  that 
would  be  good  grounds  possibly  for  you  to  get  a 
continuance. 

Mr.  Yokely:  I  am  not  that  well  up  on  the  law. 
If  I  was  I  probably  wouldn't  have  done  that. 

The  Court:     AVeJl,  but 

Mr.  Yokely :     I  didn't  have  that  in  my  mind. 

The  Court :  You  have  knowm  for  2  weeks  or  more 
this  was  coming  up  for  trial  at  this  time. 

Mr.  Yokely:     I  was  scheduled  for  the  16th. 

The  Court:  Now,  it  is  the  20th  and  we  ai'e  not 
ready  to  go  to  trial. 

Mr.  Yokely:  And  I  didn't  release  him  on  the 
16th.  If  I  had  had  that  in  mind  it  looks  like  T 
would  have  released  him  before  the  16th  when  I  was 
scheduled. 

The  Court :  Regardless  of  what  it  looks  like  it  is 
up  for  trial  now  and  you  are  not  prepared  to  go  to 
trial  because  you  don't  have  counsel.  [7] 

Mr.  Yokely:  I  don't  want  you  to  think  I  had 
that  in  mind.  I  am  not  scheming  anything.  I  am 
just  trying  to  defend  myse^lf  as  much  as  possible. 
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The  Court:     Well,  that  is  whj^  the  court  is 

Mr.  Yokely:  T  think  I  aiu  due  that  much  con- 
sideration. 

Tlie  Court :  That  is  why  the  court  has  given  you 
2  weeks  notice,  to  get  yourself  squared  away  on  that 
basis. 

Mr.  Yokely:  I  think  2  weeks  is  awfully  short 
notice.  I  haven't  had  near  as  much  consideration 
as  other  people. 

The  Court :  I  point  out  to  you  that  you  have  been 
in  jail  for  about  90  days,  have  you  not? 

Mr.  Yokely:     Yes,  sir. 

The  Court:  And  also  the  indictment  was  re- 
turned  

Mr.  Yokely:  Secret  indictment  was  returned  on 
me. 

The  Court :     on  the  18th  day  of  November,  it 

was  published. 

Mr.  Yokely :     Beg  your  pardon. 

The  Court:  It  was  published  on  the  18th  day 
of  November.  So  you  had  more  than  a  month. 
Where  do  you  feel  you  haven't  had  the  proper 
notice  ? 

]Mr.  Yokely:  I  don't  think  I  got  the  secret  in- 
dictment before  it  was  returned  or  until  about  the 
last  of  November. 

The  Court:  Well,  even  so  then  you  have  had  3 
WTeks  in  December.  The  District  Attorney's  office 
has  the  right  to  determine  which  cases  they  want 
to  try.  That  is  their  prerogative.  [8]  I  didn't  set 
this  case  at  my  request.  It  was  set  down  at  the 
request  of  the  District  Attorney. 
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Mr.  Yokely :  All  the  other  cases  that  came  up  be- 
hind me  I  see  they  are  on  the  calendar  for  February 
and  Alay  and  everything.  I  am  a  taxpa.yer  here  and 
I  feel  I  do  as  much  as  the  other  people. 

The  Court:  Excepting  this,  Mr.  Yokely,  I  point 
to  you,  as  I  just  did  a  moment  ago,  that  the  District 
Attorney  determines  when  these  cases  will  be  tried. 

Mr.  Yokely:     For  what  reason? 

The  Court:     Because  it  is  their  right. 

Mr.  Yokely:     That  they  push  me  like  that? 

The  Court:     It  is  their  right. 

Mr.  Yokely:  I  don't  have  time  to  try  to  defend 
myself  at  all.  I  have  been  in  a  whirlwind  ever  since 
I  have  been  out,  everything  has  just  been  pushed 
on  me. 

The  Court :  Well,  I  point  out  to  jo\x,  you  admit 
yourself  that  you  have  known  for  3  weeks 

Mr.  Yokcily:  I  only  got  out  of  custody  the  7th, 
your  Honor. 

The  Court:  Yes.  Well,  that  is  over  2  weeks, 
about  2  now. 

Mr.  Yokely :  Do  you  feel  that  is  proper  time  for 
me  to  try  to  defend  myself  when  the  Government  has 
had  a  hundred  or  more  days  trying  to  build  up  a 
case  on  me  and  I  am  going  to  have  2  [9]  weeks  to 
try  to  defend  myself? 

The  Court:  I  point  out  to  you  there  are  many 
defendants  that  go  to  trial  and  never  get  outside  of 
jail. 

Mr.  Yokely:  I  wasn't  even  notified  until  3  weeks 
ago. 


50  James  Taylor  Yokel y  vs. 

The  Court:  Well,  the  court  feels  that  I  haven't 
any  choice 

Mr.  Yokely :  I  have  a  right  to  try  to  defend  my- 
self. 

The  Court:  You  have  had,  as  you  say  your- 
self, you,  have  known  about  this  for  3  weeks.  You 
were  in  jail  for  a  period  of  time.  You  knew  why  you 
were  in  jail. 

Mr.  Yokejy :     Yes,  sir,  that  is  true. 

The  Court :  You  have  been  notified  by  the  court 
for  over  2  weeks  that  the  case  was  coming  up  for 
the  16th. 

Mr.  Yokely:     And  I  had  me  an  attorney. 

The  Court:  Now,  are  you  taking  the  position 
that  because  you  couldn't  go  to  trial  on  the  16th 
you  can't  go  to  trial  on  the  20th? 

Mr.  Yokely:  No,  just  something  came  up  that 
me  and  Mr.  Buckalew  disagree  on  and  I  asked  him 
to  release  me.  I  didn't  have  this  on  my  mind,  trying 
to  get  a  continuance  then.  I  was  all  set  to  go  to 
court  on  the  16th. 

Mr.  Buckalew:  Your  Honor,  I  think  Mr.  Dunn 
can  probably  verify  that  because  he  worked  with 
me  for  about  4  days.  He  could  probably  see  trouble 
coming  up  between  my  client  and  myself.  [10] 

Mr.  Dunn:  That  is  right,  your  Honor.  The  de- 
fense that  I  had  prepared  for  the  defendant  Wil- 
kins  was  prepared  jointly  with  Mr.  Buckalew.  We 
felt  the  cases  were  so  closely  tied  together  it  was 
necessary  we  cooperate  and  it  was  just  right  up  to 
the    last,    I    think    it   was    Friday — I    believe    Mr. 
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Yokely  discharged  Mr.  Buckalew  Thursday,  if  I 
am  not  mistaken. 

Mr.  Yokely:     Friday,  wasn't  it? 

Mr.  Buckalew :  He  discharged  me  Friday  morn- 
ing. 

Mr.  Dumi:  Than  I  learned  right  after  that — it 
w^ould  be  the  17th  I  think— and  it  is  true  that  Mr. 
Yokely  was  preparing  wdth  Mr.  Buckalew.  I  know 
that  of  my  own  personal  knowdedge  and  so  was 
Wilkins  preparing  with  Buckalew^  in  that  Bucka- 
lew and  I  were  cooperating  with  each  other. 

The  Court:  Well,  Mr.  Kirkland,  wdiat  position 
do  you  take? 

Mr.  Kirkland:  We  are  prepared  to  go  to  tria.1, 
your  Honor.  That  is  the  only  position  I  can  take. 

Mr.  Plummer:  AVe  have  witnesses  subpoenaed 
and  some  of  them  have  been  here  since  Saturday. 

The  Court :  That  is  the  position  the  court  takes. 
The  defendant  cannot  defeat  the  ends  of  justice 

]\Ir.  Yokely:  I  am  not  trying  to  defeat  the  ends 
of  justice. 

The  Court:  Just  hear  me  out,  please.  By  not 
being  prepared  to  go  to  trial  w^hen  the  court  feels 
you  have  had  sufficient  [11]  notice. 

Mr.  Buckalew:  Your  Honor,  I  think  the  court 
probably  ought  to  inquire  of  the  Government's  at- 
titude. I  don't  know^ — Mr.  Yokely  says  he  doesn't 
w^ant  me  under  any  circumstances  and  it  is  a  ques- 
tion of  ethics,  and  it  is  a  very  serious  question  in  my 
mind  as  to  whether  the  Government  is  going  through 
a  useless  act  of  having  a  trial  this  morning. 


52  James  Taylor  Yokely  vs. 

Mr.  Kirkland:  I  don't  know  if  Mr.  Buckalew 
could  represent  liim  or  not. 

Mr.  Buckalew:  Suppose  he  doesn't  talk  to  me 
during  the  trial  and  he  doesn't  want  me  now. 

Mr.  Duim :  You  see,  that  puts  me  in  a  bad  spot, 
too,  your  Honor,  because  if  you  appoint  Mr.  Bucka- 
lew and  Yokely  won't  cooperate  with  Buckajew  it 
makes  it  impossible  for  Buckalew  to  cooperate  with 
me. 

The  Court :  Yes.  In  that  respect,  Mr.  Dunn,  the 
court  feels  that  you  should  have  some  consideration 
and  if  Mr.  Yokely  intends  to  urge  upon  the  court 
that  he  doesn't  want  Mr.  Buckalew  in  any  way, 
shape  or  form  then  I  think  what  the  court  will  have 
to  do  is  appoint  you  to  assist  Mr.  Yokely,  because 
you  are  court-appointed,  too,  as  well  as  Mr.  Bucka- 
lew. The  court  is  not  going  to  grant  a  continuance.  I 
will  tell  you  that  now,  Mr.  Yokely,  so  you  just  make 
up  your  mind  as  to  what  position  you  want  to  take 
on  it. 

Mr.  Dunn:  Your  Honor,  if  I  may  interrupt  a 
second.  [12]  I  don't  want  to  tie  Mr.  Buckalew  to 
hejp  me.  That  is  very  generous,  but  I  know  his  time 
is  valuable  and  it  is  not  necessary  that  he  help  me 
with  Wilkins.  It  would  have  been  a  great  aid  had 
he  helped  me  with  Wilkins  by  representing  Yokely 
because  that  is  the  way  our  prior  defense  was 
planned.  He  is  certainly  welcome  to  aid,  but  I 
don't  think  it  is — I  imagine  he  prefers  not  to.  I 
don't  know. 

The  Court :  The  court  has  expressed  his  opinion. 
Mr.  Yokely,  where  do  you  stand? 
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Mr.  Yokel}":  Your  Honor,  you  understand  I  am 
facing  a  serious  charge  and  that  is  the  same  thing  I 
was  telling  you  about,  going  to  court  and  giving  me 
so  short  notice  of  that.  A  man  can't  make  up  a 
decision  like  that  just  right  oif. 

The  Court:  All  right.  Then  we  will  give  you  10 
minutes  to  think  it  out. 

Mr.  Yokely:     10  minutes'? 

The  Court:     Yes. 

Mr.  Buckalew:  Your  Honor,  I  would  like  to  say 
one  more  thing.  I  don't  want  to  delay  this  trial 
at  all  and  I  think  the  record  should  show  that  I  ad- 
vised Mr.  Yokely  when  he  wanted  a  release  that  I 
was  prepared  and  willing  to  go  to  trial,  but  it  was 
up  to  him.  I  made  an  appearance  even  though  cer- 
tain financial  arrangements  were  not  handled.  I 
told  him  that  had  nothing  to  do  with  it.  I  was  his 
attorney  of  record  and  prepared  to  go  to  triaj.  Mr. 
Yokely  then  told  me  that  my  analysis  of  the  case 
and  [13]  what  he  thought  should  be  done  were  so 
different  that  he  didn't  have  any  confidence  in  my 
analysis  of  this  particular  case,  and  for  that  reason 
he  released  me. 

The  Court :  I  point  out  to  you  Mr.  Yokely  chose 
you,  you  didn't  choose  him. 

Mr.  Buckalew:  I  just  hate,  your  Honor,  to  go 
into  court  and  represent  somebody  that  doesn't  want 
me. 

The  Court:  That  is  true,  too,  but  we  can't  have 
people  flaunting  their  own,  shall  we  say,  lawless 
attitude  toward  our  judicial  process  at  the  court. 
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Mr.  Buckalew:  I  don't  think  it  is  that,  your 
Honor. 

The  Court :  Not  you.  I  am  not  referring  to  you, 
but  :\rr.  Yokcly. 

Mr.  Buckalew :  Even  Mr.  Yokely  in  this  situation 
because  I  don't  think  that  he  had  it  in  his  mind  if 
he  did  create  an  argument  with  me  and  then  force 
the  court  to  appoint  another  attorney  and  in  the 
course  of  the  argument  get  a  continuance. 

The  Court :  Excepting  this,  he  know  the  case  was 
set  for  trial  and  knew  when  he  fired  you  he  had 
to  get  another  counsel  and  he  knew  at  that  time  it 
would  take  a  little  time  to  prepare  for  the  trial  of 
the  case,  so  his  motive  looks  bad  on  the  record.  You 
can't  get  aw^ay  from  it. 

]\lr.  Yokely:     I  didn't  have  that  in  mind. 

The  Court :  AVe  are  having  this  in  Chambers  be- 
cause the  jurors  are  the  ones  to  find  you  guilty,  or 
not  guilty  so  the  [14]  record  need  not  be  reflected  to 
the  jurors  at  all. 

Mr.  Buckalew:  I  should  point  out  one  thing  to 
his  honor,  that  the  court  probably  should  consider 
and  that  is,  that  Mr.  Yokeh^  couldn't  under  any  cir- 
cumstances file  an  oath  he  was  a  pauper.  I  mean,  he 
has  a  Buick  automobile,  an  equity  in  it,  and  some 
property  that  is  mortgaged  and  I  advised  him  that 
he  would  be  committing  another  crime  and  he  was  in 
en<nigh  trouble  without  going  into  court  and  signing 
another  oath. 

The  Court:  Yes,  I  recall  you  called  it  to  the 
court's  attention  at  that  time.  At  that  time  the 
court  was  considering  appointing  you  at  his  behest 
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and  then  you  advised  the  court,  which  the  court  ap- 
preciated. Well,  the  court  will  give  you  a  few 
minutes  to  make  up  your  mind  as  to  what  you  want 
to  do  about  the  situation.  I  feel  this  is  a  situation 
which  has  been  created  by  your  own  deliberate  acts. 
Whether  you  did  it  intentionally  or  not,  I  don't 
know,  I  can't  say,  I  am  not  here  to  pass  on  it,  )mt 
because  you  don't  have  counsel  at  this  time  is  no 
fault  of  the  court. 

Mr.  Yokely:  Is  it  your  idea  I  did  it  intention- 
ally? 

The  Court:  I  don't  know,  but  the  fact  still  re- 
mains that  you  at  this  time  are  not  prepared  to  go 
to  trial  and  why  you  are  not  ready  to  go  to  trial  is 
because  of  your  own  decision  and  that  is  no  fault  of 
the  court  or  the  judicial  system.  It  is  your  own 
fault. 

Mr.  Yokely:  It  is  not  my  own  decision.  It  is 
the  [15]  attorneys'  decisions.  I  tried  to  get  one,  but 
they  wouldn't  take  my  case  under  such  short  notice. 

The  Court:  But  I  point  out  to  you,  Mr.  Yokely, 
it  was  your  decision  to  get  rid  of  Mr.  Buckalew. 

Mr.  Yokely:     That  is  right. 

The  Court:  You  made  that  decision  j^ourself 
knowing  full  well  this  was  set  down  for  the  16th  or 
to  follow  the  case  that  was  being  tried  at  that  time. 
Now  the  court  will  excuse  you  to  think  it  over  and 
make  a  determination,  but  you  want  to  do  something 
about  it  by  10:45.  That  gives  you  20  minutes. 

Mr.  Buckalew:  Just  one  second,  your  Honor. 
AVhat  is  my  position  at  this  stage  of  the  proceedings? 

The  Court:     I  would  appreciate  it  very  much  if 
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you  coii.ld  stand  l)y  until  that  period  of  time  and 
since  you  are  familiar  with  the  case,  if  ^Ir.  Yokelj^ 
isn't  able  to  hire  somebody  else,  the  court  feels  he 
will  have  to  appoint  you. 

Mr.  Yokeley:  I  am  able  to  hire  someone  else, 
but  they  wouldn't  take  my  case,  your  Honor. 

The  Court :  That  is  no  fault  of  the  court  though, 
Mr.  Yokely.How  can  I  be  at  fault  in  that  respect  ? 

^Ir.  Yokely:  Well,  your  Honor,  am  I  not  en- 
titled to  rights  like  other  people? 

The  Court:  You  have  been  entitjed  to  your 
rights.  You  have  had  90  days. 

Mr.  Yokely:  90  days,  your  Honor?  I  didn't  even 
know  [16]  about  this  case  90  days  ago.  That  is  the 
third  time  you  have  brought  this  up  and  you  may  be 
misled,  but  I  didn't  know  anything  about  it  in  those 
90  days.  I  was  in  jail.  I  only  got  the  indictment  the 
last  of  November. 

The  Court:     All  right. 

Mr.  Yokely :     I  didn  't 

The  Court:  Let's  assume  what  you  say  is  true. 
You  will  admit  you  have  known  it  21  days,  have  you 
not? 

Mr.  Yokely :     Yes,  21  days. 

The  Court:  All  right,  under  the  circumstances 
the  court  feels  that  is  sufficient. 

Mr.  Yokely:  And  I  haven't  been  out  2  weeks, 
only  12  days. 

The  Court:     That  is  no  fault  of  the  court. 

Mr.  Yokely:  I  couldn't  do  anything  while  I  was 
in  custody. 

The  Court:     That  is  no  fault  of  the  court.  I  point 
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out  to  you  that  you  have  propert}^  here  in  town  and 
you  certainly  should  have  been  able  to  get  out  on 
bond.  You  have  had  2  weeks  since  you  have  been  out 
on  bond. 

Mr.  Yokely:  I  couldn't  get  out  on  bond  until  my 
time  was  up,  Your  Honor. 

The  Court :  You  have  been  out  for  2  weeks,  have 
you  not? 

Mr.  Yokely:     Yes.  [17] 

The  Court:  All  right.  You  feel  that  isn't  suffi- 
cient time  in  which  to  prepare  the  case. 

Mr.  Yokely:  I  have  to  get  an  attorney  and  try 
to  get  money  to  hire  an  attorney.  It  takes  4  or  5 
days. 

The  Court :  Then  when  you  get  an  attorney  and 
he  is  all  prepared  then  you  fire  him.  I  don't  want 
to  discuss  it  any  further.  You  can  go  back  into  court 
at  10:45. 

(Whereupon,  at  10:28  o'clock  a.m.  the  pro- 
ceedings in  Chambers  were  completed  and  at 
11:00  o'clock  a.m.,  court  reconvenes,  and  the 
following  proceedings  were  had:) 

The  Court:  Mr.  Buckalew,  can  you  advise  the 
court  at  this  time  what  position  you  take  with  ref- 
erence to  the  representation  of  Mr.  Yokely? 

Mr.  Buckalew:  May  I  approach  the  bench,  your 
Honor? 

The  Court:     You  may. 

(Thereupon,  all  counsel  approached  the 
bench  along  with  the  court  reporter  and  the 
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following  proceedings  were  had  out  of  the  hear- 
ing of  the  jury:) 

Mr.  Buckalew:  Your  Honor,  I  advised  Mr. 
Yokely  that  he  had  one  of  two  choices :  He  could  go 
to  trial  without  counsel,  or  perhaps  have  the  court 
appoint  me,  or  he  could  insist  I  go  to  trial  on  it  and 
my  client  has  elected  that  would  probably  be  better 
than  no  counsel  at  all.  [18] 

The  Court:  Well,  I  point  out  to  you,  counselor, 
the  law  Clerk  has  gone  into  it  and  it  is  the  opinion 
of  the  court  at  this  time,  based  upon  the  law  she 
has  been  able  to  find  for  me,  that  the  court  has  the 
right  to  force  him  to  trial  even  without  counsel. 

Mr.  Buckalew :     That  was  my  opinion  of  the  law. 

The  Court :  That  being  the  case  then,  and  the 
position  the  court  would  take,  would  you  please  an- 
nounce you  do  represent  him  from  the  table  then? 

Mr.  Buckalew:     Am  I  appointed? 

The  Court :     What  is  your  pleasure  ? 

Mr.  Buckalew:  All  right,  I  will  take  it,  your 
Honor. 

The  Court:  Very  well.  Now,  under  those  cir- 
cumstances, he  will  not  have  to  sign  a  Pauper's 
Oath  because  he  said  he  is  not  qualified  to  do  so, 
which  means 

Mr.  Buckalew :  If  he  ever  gives  me  any  money  I 
will  pay  $150.00  back  into  court. 

The  Court:     Fair  enough  then. 

(Thereupon,  the  court  reporter  and  all  coun- 
sel returned  to  their  respective  seats  and  the 
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following  proceedings  were  had  in  the  presence 

of  the  jury:) 

The  Court:  At  this  time  the  court  appoints  Mr. 
Buckalew  to  represent  Mr.  Yokely  and  would  you 
please  draw  12  names  and  have  them  come  for- 
ward. [19] 

(Whereupon,  the  deputy  clerk  proceeded  to 
draw  from  the  trial  jury  box,  one  at  a  time,  the 
names  of  the  members  of  the  regular  jury 
panel  of  petit  jurors  imtil  the  jury  of  twelve 
jurors  was  complete.  Before  completion  of  the 
preemptory  challenges,  the  court  adjourned  at 
4:48  o'clock  p.m.,  December  20,  1954,  to  the 
next  morning,  this  case  to  be  resumed  at  9:30 
o'clock  a.m.,  December  21,  1954.)  [20] 

(Court  is  convened  at  9:30  o'clock  a.m.,  De- 
cember 21,  1954,  at  which  time  the  selection  of 
the  trial  jury  continued  until  the  jury  of  twelve 
jurors  was  complete.  Whereupon,  said  jury 
was  duly  sworn  to  well  and  truly  try  the  cause 
and  a  true  verdict  render  in  accordance  with 
the  evidence  and  the  instructions  of  the  court.) 

The  Court:  Can  Counsel  come  back  at  1:30 
o'clock"? 

Mr.  Buckalew:     We  can,  your  Honor. 

The  Court:     Very  well. 

Mr.  Kirkland :    Yes,  your  Honor. 

The  Court:  Very  well.  Ladies  and  gentlemen  of 
the  jury,  you  are  now  excused  to  report  back  at 
1:30.  Now  that  you  are  impaneled  I  must  instruct 
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you  not  to  discuss  this  case  among  j-ourselves  nor 
to  i3ermit  others  to  discuss  it  with  you.  The  court 
will  remain  in  recess  until  the  call  of  the  gavel. 

(Whereupon,  at  12:00  o'clock  noon  the  court 
continues  the  cause  to  1 :30  p.m.  of  the  same 
day.) 

(At  1:30  o'clock  p.m.,  all  counsel  beeing  pres- 
ent, the  trial  of  said  cause  was  resumed:) 

The  Court:  Mr.  Kirkland,  you  may  make  your 
opening  statement. 

Mr.  Kirkland:  Mr.  Buckalew,  Mr.  Dunn,  Judge 
McCarrey,  [22]  and  ladies  and  gentlemen  of  the 
jury:  The  Grand  Jury  in  this  case  has  returned  an 
indictment  of  two  counts  charging  the  defendants, 
Lena  Mae  Wilkins  and  James  Taylor  Yokely  for  the 
crime  of  conspiracy  or  conspiring  to  violate  a  law 
of  the  United  States.  Now,  the  first  count  of  this 
indictment  charges  that  on  or  about  the  8th  day  of 
April  at  Anchorage,  Alaska,  the  defendant,  James 
Taylor  Yokely  and  the  defendant,  Lena  Mae 
Wilkins,  agreed  together  or  conspired  together  and 
planned  that  she  would  travel  from  Anchorage  to 
Fairbanks.  That  upon  her  arrival  in  Fairbanks  she 
w^ould  engage  in  the  practice  of  prostitution.  And 
the  indictment  further  sets  forth  overt  acts  that  the 
defendants  committed  together. 

The  first  overt  act  mentioned  in  the  indictment 
under  Count  I,  after  they  had  entered  into  the 
agreement  to  commit  this  crime,  they  did  acts  after- 
wards, and  the  first  one  alleged  is  that  James  Taylor 
Yokely  did  give  the  smn  of  $33.00  to  Lena  Mae 
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Wilkins  to  purchase  her  ticket  from  here  to  Fair- 
banks. And  it  sets  forth  further  that  James  Taylor 
Yokely  drove  her  out  to  the  International  Airport. 
The  indictment  goes  further,  for  the  third  act  al- 
leged, that  the  defendant,  Lena  Mae  Wilkins,  did 
travel  to  Fairbanks. 

Now,  the  court  will  instruct  you  that  it  will  only 
be  necessary  to  prove  one  of  those  3  acts,  but  the 
government  will  prove  all  of  them  to  your  satisfac- 
tion and  probably  more. 

Now,  the  second  count  charges  that  the  2  defend- 
ants [23]  conspired  together  with  one  another,  that 
is,  agreed,  that  the  defendant,  Lena  ^lae  AVilkins, 
would  travel  from  Fairbanks  down  to  Kodiak  and 
upon  arriving  at  Kodiak  she  would  conduct  herself 
as  a  prostitute.  The  indictment  charges  the  manner 
in  which  they  had  agreed  and  so  forth,  how  she  was 
to  travel,  and  all  of  that.  Now,  the  overt  acts  al- 
leged under  that  one  are  as  follows:  (1)  That 
James  Taylor  Yokely  did  give  a  sum  of  money  to 
Lena  Mae  Wilkins  to  make  this  trip.  It  says  the 
sum  of  $75.00  to  purchase  a  ticket  on  Alaska  Air- 
lines to  Anchorage  and  then  from  Anchorage  to 
Kodiak  via  Pacific  Northern  Airlines.  (2)  That  on 
or  about  the  13th  day  of  April — the  court  will,  of 
course,  instruct  you  as  to  time.  There  may  be  a 
variation  of  time  element  of  a  few  days  in  this — 
charging  that  Lena  Mae  Wilkins  did  travel  from 
Fairbanks  to  Anchorage  via  Alaska  Airlines.  Then 
on  the  following  day  that  she  traveled  from  An- 
chorage to  Kodiak  via  Pacific  Northern  Airlines. 

Now,  I  know  this  is  the  first  case  of  this  nature 
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that  you  have  seen  or  heard  of  this  particular  situ- 
ation and  in  order  that  you  might  follow  the  evi- 
dence and  understand  it  as  it  is  presented  to  you, 
the  Government  is  going  to  offer  and  introduce  into 
evidence  the  sworn  statement,  before  the  United 
States  Commission(^r  here  at  Anchorage,  of  the  de- 
fendant, Lena  Mae  Wilkins.  In  her  statement  every 
bit  of  this  is  set  forth  and  many  more  things 

Mr.  Dunn:  Your  Honor,  I  hate  to  interrupt 
counsel  when  he  is  addressing  the  jury.  I  know  that 
normally  that  is  improper,  [24]  but  counsel  should 
not  comment  on  the  contents  of  any  statement  that 
is  to  be  offered  in  evidence  until  the  admissibility 
of  that  statement  has  been  established.  I  don't 
think  there  can  be  any  question  on  it. 

The  Court:     Objection  sustained. 

Mr.  Kirkland:  Very  well.  The  Government  will 
offer  testimony  from  competent  witnesses  that  this 
defendant,  Lena  Mae  AVilkins,  did  everything  that 
is  alleged,  along  with  the  defendant,  James  Taylor 
Yokely,  and  the  various  other  things  which  she 
made  in  a  statement  and  there  will  be  testimony  to 
that  effect.  And  right  down  the  line  this  statement 
will  be  corroborated  as  to  the  various  details,  even 
down  to  telegrams  that  are  signed.  And  there  will, 
of  course,  be  other  evidence  introduced  to  you  from 
other  witnesses. 

I  don't  think  that  it  will  now  be  necessary  that  I 
]jrove  she  is  a  prostitute.  I  believe  counsel  has 
stipulated  to  that  fact,  or  at  least  has  admitted  it  to 
the  jury. 
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We  will  offei'  evidence,  in  coiToboration  of  this 
testimony,  that  the  defendant  did  board  the  air- 
lines as  charged  that  she  did.  That  she  did  go  to 
the  various  places  as  charged.  That  she  went  there 
with  the  intent  to  engage  in  prostitution  and  that 
she  sent  money,  as  a  result  of  this,  to  her  co-defend- 
ant and  co-conspirator,  the  one  who  entered  into 
this  agreement  with  her,  James  Taylor  Yokely. 

I  am  confident  that  if  you  listen  to  this  evidence 
closely  [25]  that  you  will  return  a  veridct  of  guilty 
as  charged  in  a  very  short  time.    Thank  you. 

The  Court:  Very  well.  Counsel  for  the  defend- 
ants may  make  their  opening  statements.  I  don't 
know  who  desires  to  speak  first. 

Mr.  Buckalew:  Tf  it  please  the  court,  Mr.  Plum- 
mer,  Mr.  Kirkland,  and  ladies  and  gentlemen  of  the 
jury:  His  Honor  has  appointed  me  to  defend  the 
defendant,  James  Taylor  Yokely.  This  is  my  client. 

Mr.  Kirkland:  Your  Honor,  I  object  to  coun- 
sel's comment  on  being  appointed  or  at  least  the 
record  should  show  that  he  has  been  representing 
this  defendant  all  along  as  a  result  of  a  financial 
agreement. 

The  Court:  In  that  respect  the  objection  is 
overruled.   Counsel  may  refer  to  that. 

Mr.  Buckalew:  His  Honor  appointed  me  to  de- 
fend this  man.  The  defense  will  prove,  I  think  be- 
yond a  reasonable  doubt,  that  the  only  crime  James 
Taylor  Yokely  committed  was  the  fact  that  he  owns 
a  piece  of  property  down  in  East  Chester  area.  The 
evidence  will  show  that  Mrs.  Wilkins  rented  a  room 
in  Mr.  Yokely 's  house  from  Mr.  Yokely 's  brother 
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and  she  lived  there  in  Mr.  Yokely 's  house.  The  evi- 
dence will  show  that  Mr.  Yokely 's  wife  was  gone. 

We  will  show  that  Mrs.  Wilkins  got  just  a  little 
sweet  on  James  Taylor  Yokely  and  that  James 
Taylor  Yokely  didn't  return  her  affections  as  she 
thought  he  should.  That  the  fact  that  her  [26]  feel- 
ing for  Mr.  Yokely  wasn't  returned  she  began  to 
get  bitter  and  she  really  got  bitter,  so  one  day  she 
took  on  a  heavy  load  of  scotch  and  when  she  got  all 
this  scotch  in  her  system  she  decided  she  was  really 
going  to  throw  the  ])ook  to  James  Taylor  Yokely. 
She  did.    The  only  thing  is  she  made  a  mistake. 

Mr,  Kirkland:  Excuse  me,  your  Honor.  He  is 
not  supposed  to  argue  the  case  at  this  time. 

The  Court:  That  is  true.  Counsel  is  not  sup- 
posed to  argue.  On  the  other  hand,  counsel,  I  think 
is  commenting  upon  what  the  evidence  will  show — 
that  she  did  get  drunk  and  that  she  was  going  to 
get  after  Mr.  Yokely.  Now,  you  may  proceed  from 
that  point. 

Mr.  Buckalew:  The  evidence  will  show  that  she 
indicated  to  James  Taylor  Yokely  that  she  was 
going  to  throw  the  book  to  him  and  the  evidence 
will  show  that  James  Taylor  Yokely  told  her,  "You 
can't  do  anything  to  me.  I  haven't  done  anything. 
Talk  to  anybody  you  want  to."  So  we  have  this 
situation:  The  woman  is  intoxicated;  she  has 
thought  about  getting  James  Taylor  Yokely;  she 
figured,  "If  I  can't  have  him,  nobody  else  can.  I 
will  send  him  to  McNeil  Island,"  and  that  is  the 
way  this  whole  business  got  started. 

Now,  I  am  going  to  put  Mr.  Yokely  on  the  stand 
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and  Mr.  Yokely  is  going  to  deny  that  he  conspired 
with  Lena  Mae  Wilkins  to  do  anything.  He  is  going 
to  deny  that  she  was  sent  to  Fairbanks  and  to  Ko- 
diak  under  his  control.  He  is  going  to  deny  that  he 
conspired  [27]  with  her  to  do  anything.  He  is  going 
to  get  on  the  stand  and  tell  you  that  if  she  went  to 
Fairbanks  she  went  up  there  on  her  owti. 

Mr.  Kirkland :  Counsel  has  stated  he  is  going  to 
deny  it.  This  is  not  the  time  for  final  argument.  He 
may  state  what  his  defense  is  going  to  be,  but  not 
argue  the  case. 

The  Court :  I  think  counsel  has  gone  too  far,  Mr. 
Buckalew,  in  arguing. 

Mr.  Buckalew:     I  am  sorry,  your  Honor. 

The  Court:  Therefore,  the  objection  will  be  sus- 
tained. 

Mr.  Buckalew:  I  have  one  other  thing  that  I 
want  to  advise  the  jury.  I  don't  think  that  Mr. 
Yokely  is  an  all-American  citizen.  I  think  that  he 
has  done  things  that  he  probably  shouldn't  have 
done  and  all  that  will  probably  come  out  in  the 
course  of  the  trial,  but  there  is  one  thing  that  I  be- 
lieve, when  you  hear  the  evidence  on  this  particular 
charge  that  this  man  conspired  with  this  woman  to 
turn  her  out  as  a  prostitute  in  Fairbanks  and  Ko- 
diak,  I  think  you  will  find  there  is  no  basis  in  fact 
for  the  indictment  that  was  returned  against  this 
man.   Thank  you. 

The  Court:     Very  w^ell.   Mr.  Dunn. 

Mr.  Dimn :  If  it  please  the  court,  Mr.  Kirkland, 
Mr.  Plummer,  Mr.  Buckalew,  and  ladies  and  gentle- 
men of  the  jury:  I  rather  imagine  that  from  the 
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questions  I  asked  you  people  in  choosing  you  to  sit 
on  this  jury  that  you  got  the  impression  that  [28] 
I  felt  like  I  had  a  pretty  hard  case  on  my  hands.  I 
do.  I  take  a  great  deal  of  consolation,  however,  in 
my  belief  in  the  fairness  of  the  American  Judicial 
System  and  in  the  fair  mindedness  of  a  jury. 

Now,  Mr.  Kirkland  said  that  I  had  practically 
stipulated  or  admitted  that  my  client  is  a  prostitute. 
I  don't  know  whether  he  intends  to  prove  that  or 
not.  I  can't  disprove  it.  I  can  only  rely  on  your 
fair  mindedness.  I  think  that  what  I  will  be  able 
to  prove  and  hence  the  reason  for  my  questions  to 
you  concerning  the  responsibility  of  a  drunk  person 
as  compared  with  a  sober  person  is  that  the  defend- 
ant, Lena  Mae  Wilkins,  was  drunk  to  the  point  of 
incompetency  at  the  time  a  lot  of  this  evidence, 
that  Mr.  Kirkland  says  he  is  going  to  use  to  prove 
all  of  these  things,  was  obtained.  I  think  I  wdll  be 
able  to  show  you  that  as  a  result  of  her  condition 
that  the  statement  Mr.  Kirkland  referred  to  was 
given  involuntarily.  I  think  I  will  be  able  to  show 
you  that  this  woman  was  not  capable  of  giving  a 
voluntary  statement  at  that  time.  I  hope  you  will 
be  on  guard  against  evidence  coming  in  the  back 
door  if  it  is  held  inadmissible  at  the  front  door. 

There  is  no  doubt  in  my  mind  but  what  the  prose- 
cution will  be  able  to  prove  that  the  defendant, 
Lena  Mae  Wilkins,  did  on  or  about  the  time  set 
forth  in  the  indictment  travel  between  the  points 
mentioned.  There  is  a  serious  doubt  in  my  mind 
and  I  think  you  will  probably  end  up  with  the  same 
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doubt  in  your  mind,  [29]  as  to  whether  or  not  that 
traveling  was  a  result  of  a  conspiracy — a  conspir- 
acy which  took  place  prior  to  the  actual  traveling 
which  is  the  point  in  issue  here,  not  whether  or  not 
she  did  in  fact  travel.  I  am  going  to  keep  a  great 
deal  of  my  evidence  in  front  of  you  at  all  times. 

If  for  any  reason  any  of  you  were  watching  me 
awhile  ago,  just  before  we  renewed  the  trial  of  this 
case,  you  may  have  noticed  that  I  asked  Mrs.  Wil- 
kins  to  sit  at  the  end  of  the  table,  rather  than  to  sit 
beside  me.  The  reason  I  did  that  is  that  I  want  you 
people  to  observe  her  throughout  the  trial.  I  am 
not  going  to  put  her  on  the  stand  and  if  you  watch 
her  I  think  you  will  see  why  I  am  not  going  to  put 
her  on  the  stand.  She  would  not  be  a  very  good 
witness.    She  is  scared  and 

Mr.  Kirkland:  If  counsel  is  going  to  comment 
as  why  the  defendant  doesn't  take  the  stand  the 
Government  is  entitled  to  the  same  right  to  come 
back  and  comment  as  to  their  contentions  as  to  why 
the  defendant  is  not  going  to  take  the  stand. 

The  Court :  That  is  correct,  counselor.  You  were 
proper  when  you  stated  that  you  did  not  plan  to 
put  her  on  the  stand,  but  any  comment  beyond 
that,  I  think,  is  highly  improper  in  an  opening 
statement.  It  is  argumentative  and  may  be  argued 
at  the  conclusion  of  the  trial. 

Mr.  Dunn:     I  will  renew  it  then. 

Mr.  Kirkland:  I  would  have  to  object  at  that 
time  if  counsel  argues  at  the  end  of  the  trial  as  to 
why.   Then  I  have  [30]  every  right,  under  the  law, 
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to  come  ill  and  argue  from  my  viewpoint  as  to  why 
the  defendant  didn  't  take  the  stand. 

The  Court:  That  is  true.  We  will  cross  that 
bridge  when  we  come  to  it,  counselor. 

Mr.  Dunn:  That  is  what  I  was  hoping,  your 
Honor.  I  don't  see  smy  point  in  dwelling  at  great 
length  on  an  opening  statement.  You  will  see  the 
evidence.  I  have  spent  enough  time  with  you  to 
believe  that  each  of  you  will  consider  it  fairly. 
Thank  you. 

The  Court:  Very  well.  You  may  call  your  first 
witness,  Mr.  Kirkland. 

Mr.  Kirkland:     Call  Mr.  Sachen. 

JOSEPH  V.  SACHEN 

called  as  a  witness  for  and  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testifies  as  fol- 
lows on 

Direct  Examination 

By  Mr.  Kirkland : 

Q.     State  your  name,  please,  sir? 

A.     Joseph  V.  Sachen,  S-a-c-h-e-n. 

Q.     And  your  occupation? 

A.  Special  Agent  for  the  Federal  Bureau  of 
Investigation. 

Q.  And  during  the  month  of  September  of  1954 
were  you  so  employed  ?  A.     Yes,  sir  [31] 

Q.  How  long  have  you  been  employed  as  an 
agent,  Mr.  Sachen? 

A.     Approximately  4  years. 

Q.     When  did  you  come  to  the  Anchorage  area? 
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A.  I  came  to  the  Anchorage  area  about  the  liist 
of  April. 

Q.  About  the  first  of  ApriL  Mr.  Sachen,  did 
you  have  an  occasion  to  interview  the  defendant, 
Lena  Mae  Wilkins,  on  September  7,  1954  ? 

A.     Yes,  sir,  I  did. 

Q.  And  at  that  time  did  the  defendant  make  any 
statement  to  you?  A.     Yes,  she  did. 

Q.     Was  that  statement  reduced  to  writing? 

A.     Yes,  it  was. 

Q.  And  after  that  statement  was  reduced  to 
writing  was  the  defendant  later  taken  before  the 
United  States  Commissioner  and  did  the  defendant, 
Lena  Mae  Wilkins,  swear  to  the  truth  of  that  state- 
ment? A.     Yes,  she  did. 

Q.     Is  that  your  signature,  sir? 

A.     That  is  my  signature,  yes. 

Q.  Now,  Mr.  Sachen,  going  back.  How  did  you 
happen  to  interview  the  defendant,  Lena  Mae 
Wilkins? 

A.  On  the  morning  of  September  7  when  I  ap- 
peared in  my  office  there  was  a  note  for  me  stating 
that  Lena  Mae  Wilkins  was  down  at  Honnicutt's 
and  wished  to  give  me  a  statement  regarding  [32] 
her  being  transported  by  James  Yokely  for  the  i^ur- 
pose  of  prostitution. 

Q.     Now,  did  you  then 

Mr.  Dunn:  Objection,  your  Honor.  I  move  to 
strike  the  witness'  answer  there  because  part  of  it 
is  hearsay.  He  is  testifying  to  what  that  note  said. 
We  don't  know  who  wrote  that  note  or  anything 
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about  it.    He  is  testifying  to  someone  else's  word. 

Mr.  Kirkland:  Excuse  me.  If  the  court  please, 
counsel  in  his  opening  statement  went  into  great 
length  as  to  the  involuntariness  of  this  statement 
and  I  wanted  to  get  everything  before  the  jury  as 
to  how  this  statement  occurred. 

Mr.  Dunn:  I  ask,  your  Honor,  that  he  get  it 
before  the  jury  by  keeping  within  the  rules  of  evi- 
dence. I  don't  want  him  to  get  it  before  the  jury 
by  the  use  of  hearsay  testimony. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Kirkland)  :  Did  you  interview  the 
defendant,  Lena  Mae  Wilkins? 

A.     Yes,  I  did. 

Q.  And  did  the  defendant  make  any  statement 
to  you?  A.     Yes,  she  did. 

Q.     What  were  those  statements,  Mr.  Sachen? 

Mr.  Buckalew :  Your  Honor,  at  this  time,  on  the 
part  of  my  client  I  would  like  to  object  to  any 
statements  that  Lena  Mae  Wilkins  made  to  Mr. 
Sachen  because  it  is  certainly  hearsay,  [33]  inad- 
missible against  the  defendant  Yokely. 

Mr.  Kirkland:  If  the  court  please,  I  would  like 
to  be  heard  on  that. 

The  Court:     Very  well. 

Mr.  Kirkland:  The  law  would  uphold  that  the 
statement  the  defendant  made  would  not  be  hear- 
say. Only  the  truth  of  those  statements  would  be 
hearsay  and  is  a  matter  for  the  jury  to  decide. 

The  Court:     Mr.  Buckalew. 
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Mr.  Buckalew:  I  take  the  position,  your  Honor, 
that  it  is  purely  hearsay.  It  is  a  statement  made  not 
in  the  presence  of  Mr.  Yokely. 

The  Court :  I  point  out  to  3^ou  though,  counselor, 
in  a  case  of  this  kind  we  have  two  legal  points  to  ])e 
determined.  One  of  them  is  the  rights  of  Mr. 
Yokely  and  the  other  is  the  admissibility  of  the  evi- 
dence as  pertains  to  Mrs.  Wilkins  and  their  wit- 
nesses in  respect  thereto.  Now,  since  the  crime 
charged  is  that  of  co-conspiracy  and  both  defend- 
ants are  before  the  court  in  one  cause  of  action  it 
is  the  opinion  of  the  court  that  3^our  objection  is 
not  founded  on  the  law.  Therefore,  tlie  objection 
will  have  to  be  overruled,  but  before  ruling  finally 
I  would  like  to  hear  you  further  if  you  would  like 
to  be  heard  on  that  point. 

Mr.  Buckalew:  Your  Honor,  I  would  like  to 
make  one  more  observation.  This  statement  was 
given,  I  think  Mr.  Sachen  said  on  the  7th  of  Sep- 
tember. [34] 

The  Court:     Yes,  that  is  correct. 

Mr.  Buckalew:  If  the  conspiracy  did  exist  it 
certainly  had  terminated  on  the  7th  of  September 
and  it  is  my  understanding  of  the  law  of  conspiracy 
that  there  must  be — for  any  statement  made  by 
Mrs.  Wilkins  to  be  admissible  against  Yokely  it 
must  have  been  made  during  the  life  of  the  con- 
spiracy. This  statement  was  made  after  the  con- 
spiracy terminated  and  it  is  clearly  hearsay  and 
inadmissible. 

Mr.  Kirkland:  Does  the  court  desire  to  hear 
argument  on  that  point? 
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The  Court:     Yes,  I  do. 

Mr.  Kirkland:  If  it  please  the  court,  I  would 
like  to  cite  the  case  of  Simpson  vs.  United  States, 
which  is  a  9th  Circuit  Court  of  Appeals  case,  our 
circuit. 

The  Court:     Where  is  it  found,  counselor'? 

Mr.  Kirkland:  Excuse  me,  your  Honor,  289  F. 
188.  That,  your  Honor,  was  a  conspiracy  case  which 
was  tried  down  at  Juneau,  I  believe,  and  that  par- 
ticular point  was  raised  in  that  case.  The  court  in 
its  Opinion  states:  ''There  can  be  no  question  of 
the  general  rule  that,  after  the  abandonment  of  a 
conspiracy,  the  acts  or  declarations  of  a  conspirator 
are  not  admissible  against  his  co-conspirators. 
'However,  there  is  a  distinction  between  an  aban- 
donment of  a  conspiracy  and  the  abandonment  of 
the  object  thereof,  and  acts  or  declarations  of,  co- 
conspirators are  admissible  where,  at  the  time  they 
were  done  or  made,  although  the  object  had  been 
abandoned,  the  conspiracy  continued  for  the  pur- 
pose of  [35]  avoiding  detection  or  exposure.'  " 
Now,  as  the  facts  will  bring  out  in  this  case,  this 
defendant  was  still  desirous  of  keeping  it  hidden 
and  the  statement  was  made  to  support  a  white 
slavery  complaint  against  this  defendant,  but  not  as 
to  the  conspiracy.  Now,  going  one  point  further 

The  Court:     Just  a  moment,  please. 

Mr.  Buckalew:  Excuse  me,  your  Honor,  could 
I  ask  that  the  jury  be  excused. 

The  Court:    If  you  think  it  is  detrimental. 

Mr.  Buckalew:     I  think  it  is,  your  Honor. 
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The  Court:     What  is  your  position? 

Mr.  Kirkland:  I  have  no  objection  as  to  whether 
the  jury  is  excused  or  not. 

The  Court :     Are  you  about  conchided  or 

Mr.  Kirkland :  Yes,  your  Honor,  I  have  al)out  4 
more  sentences  I  want  to  say. 

The  Court:  Well,  I  wish  you  would  bear  in 
mind,  Mr.  Kirkland,  as  you  argue  this  fact,  the  fact 
that  the  jurors  are  still  here  and,  therefore  argue 
the  law  and  not  the  particular  set  of  facts  in  this 
13articular  case. 

Mr.  Kirkland :  Very  w^ell,  your  Honor.  I  believe 
the  general  rule  of  law^  on  that  point,  as  to  after 
the  conspiracy  ended  goes  to  acts  or  declarations 
after  the  conspiracy  has  ended.  That  is,  such  as  a 
threat  to  a  witness  which — of  course,  assuming  that 
one  conspirator  threatened  a  witness  after  the  con- 
spiracy w^as  [36]  over — that,  of  course,  would  be 
evidence  of  guilt  against  that  co-conspirator  and  is 
the  general  rule  to  which,  I  believe,  Mr.  Buckalew 
is  referring.  That  particular  piece  of  evidence 
w^ould  not  be  admissible  against  the  other  co-con- 
spirator, but  the  facts  and  declarations  to  which 
this  witness  is  testifying  to  are  acts  and  declara- 
tions that  occurred  during  the  conspiracy  and  I 
contend  that  is  one  of  the  distinctions. 

The  Court:  Did  you  want  to  reply  to  that,  Mr. 
Buckalew?  The  court  hasn't  read  the  case,  Mr. 
Buckalew,  but  it  is  the  opinion  of  the  court,  as  I 
announced  heretofore,  that  we  have  2  questions  of 
evidence  to  consider  and  the  rights  of  the  2  defend- 
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ants,  and  the  court  is  of  the  opinion  that  is  admissi- 
ble for  the  reason  Mr.  Kirkland  gave,  however,  I 
would  like  to  hear  -you  further. 

Mr.  Dunn:  If  the  court  please,  I  would  like  to 
be  heard  on  this  in  respect  to  the  defendant,  Wil- 
kins. 

The  Court:  Very  well.  Do  you  feel  the  jury 
should  be  dismissed  before  you 

Mr.  Dunn:  I  think  it  is  in  keeping  with  estab- 
lished practice,  your  Honor.  It  is  strictly  a  matter 
of  law  and  not  a  matter  of  fact.  I  don't  think  it  can 
do  anything  other  than  possibly  confuse  the  jury  or 
enable  the  jury  to  hear  from  the  counsel  facts  which 
may  eventually  prove  inadmissible  to  the  jury. 

The  Court:  Very  well.  Then,  ladies  and  gentle- 
men of  the  jury,  the  court  will  have  to  excuse  you. 

(Whereupon,  the  jury  left  the  jury  box  [37] 
and  retired  to  the  jury  room  to  await  being 
called,  and  the  following  proceedings  were  then 
had,  in  the  absence  of  the  jury:) 

Mr.  Dunn:  Now,  if  I  understood  Mr.  Kirkland 
correctly,  your  Honor,  he  cited  this  case  as  authority 
for  his  contention  that  the  facts  to  which  this  wit- 
ness is  about  to  testify  are  admissible  as  facts  oc- 
curring during  the  conspiracy. 

The  Court:     That  is  correct. 

Mr.  Dunn:  Now,  if  he  claims  that  this  con- 
spiracy continued  for  any  reason  at  all  to  avoid 
prosecution  or  for  any  other  reason  up  to  the  time 
of  these  alleged  statements,  that  would  be  September 
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7  as  I  have  it,  then  I  take  it  that  that  is  a  pre- 
liminary fact  which  would  have  to  be  established 
prior  to  the  admitting-  of  the  evidence  itself. 

The  Court:  Excepting  this,  counselor,  how 
would  it  be  physically  possible  to  have  that  fact 
known  until  the  evidence  was  in  so  you  could  find 
out? 

Mr.  Dunn:  Well,  that,  fortunately,  as  far  as  I  am 
concerned,  is  Mr.  Kirkland's  problem,  not  mine. 

The  Court :    But  then  the  court  has  to  rule  on  it. 

Mr.  Dunn:     Well 

The  Court:  How  can  I  rule  on  something  that 
is  not  before  me? 

Mr.  Dunn :  I  am  trying  to  get  it  before  you  right 
now.  If  it  is  admitted  law  that  the  facts  to  which 
Mr.  Sachen  is  about  [38]  to  testify  to  are  inadmis- 
sible unless  they  took  place  during  the  conspiracy. 
Tf  that  is  admitted,  as  I  understand  it  is,  then 
surely  as  a  matter  of  reason  those  facts  cannot  come 
in  until  the  continuation  of  that  conspiracy  is  estab- 
lished. Now,  how  Mr.  Kirkland  can  do  that  I  don't 
know\  As  a  matter  of  fact,  I  rather  doubt  if  he  can. 
That  is  one  of  the  reasons  I  am  objecting  here,  but 
if  he  can't  by  his  own  case — as  I  understood  him 
to  read  it,  I  haven't  read  it — the  statements  are  in- 
admissible. Now,  further,  I  would  like  to  cite  to  the 
court  Ellis  vs.  United  States,  138  F.  612,  and  United 
States  vs.  Groves,  et  al.,  122  F.  2d  87,  as  authority 
for  the  proposition  stated  by  Mr.  Buckalew  that  a 
statement  made  after  the  conspiracy,  if  indeed  there 
was  a  conspiracy,  is  inadmissible.  T  don't  think — 
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ants,  and  the  court  is  of  the  opinion  that  is  admissi- 
ble for  the  reason  Mr.  Kirkland  gave,  however,  I 
would  like  to  hear  ^you  further. 

Mr.  Dunn:  If  the  court  please,  I  would  like  to 
be  heard  on  this  in  respect  to  the  defendant,  Wil- 
kins. 

The  Court:  Very  well.  Do  you  feel  the  jury 
should  be  dismissed  before  you 

Mr.  Dunn:  I  think  it  is  in  keeping  with  estab- 
lished practice,  your  Honor.  It  is  strictly  a  matter 
of  law  and  not  a  matter  of  fact.  I  don't  think  it  can 
do  anything  other  than  possibly  confuse  the  jury  or 
enable  the  jury  to  hear  from  the  counsel  facts  which 
may  eventually  prove  inadmissible  to  the  jury. 

The  Court:  Very  well.  Then,  ladies  and  gentle- 
men of  the  jury,  the  court  will  have  to  excuse  you. 

(Whereupon,  the  jury  left  the  jury  box  [37] 
and  retired  to  the  jury  room  to  await  being 
called,  and  the  following  proceedings  were  then 
had,  in  the  absence  of  the  jury:) 

Mr.  Dunn:  Now,  if  I  understood  Mr.  Kirkland 
correctly,  your  Honor,  he  cited  this  Case  as  authority 
for  his  contention  that  the  facts  to  which  this  wit- 
ness is  about  to  testify  are  admissible  as  facts  oc- 
curring during  the  conspiracy. 

The  Court:     That  is  correct. 

Mr.  Dunn:  Now,  if  he  claims  that  this  con- 
spiracy continued  for  any  reason  at  all  to  avoid 
prosecution  or  for  any  other  reason  up  to  the  time 
of  these  alleged  statements,  that  would  be  September 
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7  as  I  have  it,  then  I  take  it  that  that  is  a  pre- 
liminary fact  which  would  have  to  be  established 
prior  to  the  admitting-  of  the  evidence  itself. 

The  Court:  Excepting  this,  counselor,  how 
would  it  be  physically  possible  to  have  that  fact 
known  until  the  evidence  was  in  so  you  could  find 
out? 

Mr.  Dunn:  Well,  that,  fortunately,  as  far  as  I  am 
concerned,  is  Mr.  Kirkland's  problem,  not  mine. 

The  Court :    But  then  the  court  has  to  rule  on  it. 

Mr.  Dunn:     Well 

The  Court:  How  can  I  rule  on  something  that 
is  not  before  me? 

Mr.  Dunn :  I  am  trying  to  get  it  before  you  right 
now\  If  it  is  admitted  law  that  the  facts  to  which 
Mr.  Sachen  is  about  [38]  to  testify  to  are  inadmis- 
sible unless  they  took  place  during  the  conspiracy. 
Tf  that  is  admitted,  as  I  understand  it  is,  then 
surely  as  a  matter  of  reason  those  facts  cannot  come 
in  until  the  continuation  of  that  conspiracy  is  estab- 
lished. Now,  how  Mr.  Kirkland  can  do  that  I  don't 
know.  As  a  matter  of  fact,  I  rather  doubt  if  he  can. 
That  is  one  of  the  reasons  I  am  objecting  here,  but 
if  he  can't  by  his  own  case — as  I  understood  him 
to  read  it,  I  haven't  read  it — the  statements  are  in- 
admissible. Now,  further,  I  would  like  to  cite  to  the 
court  Ellis  vs.  United  States,  138  F.  612,  and  United 
States  vs.  Groves,  et  al.,  122  F.  2d  87,  as  authority 
for  the  proposition  stated  by  Mr.  Buckalew  that  a 
statement  made  after  the  conspiracy,  if  indeed  there 
was  a  conspiracy,  is  inadmissible.  I  don't  think — 
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well,  I  won't  argue  that  })ecause  I  am  getting  into 
Mr.  Buckalew's  field  here.  Only  those  2  points,  your 
Honor.  Thank  yon. 

The  Court:     Very  well. 

Mr.  Kirkland :  If  the  coui-t  please,  I  would  like 
to  be  heard. 

The  Court:  Let's  keep  order  in  this.  The  court 
hasn't  heard  Mr.  Buckalew  yet. 

Mr.  Buckalew:  Your  Honor,  I  believe  that  the 
case  cited  by  Mr.  Kirkland  is  clearly  distinguishable 
from  the  general  proposition  of  law  that  acts  or 
declarations  of  one  conspirator  made  after  the  ter- 
mination of  the  conspiracy  is  inadmissible.  Now, 
the  case  Mr.  Kirkland  cited,  from  the  facts  it  ap- 
pears that  [39]  there  was  a  general  conspiracy  to 
transport  whiskey  between,  apparentl}-,  Canadian 
waters  and  Alaskan  waters.  While  the  conspiracy 
was  alive  they  were  in  the  process  of  violating  the 
law.  They  were  apprehended.  The  Coast  Guard 
Cutter  chased  them  or  something  and  actually  it 
was  so  closely  tied  to  the  conspiracy  that  actually 
it  was  part  of  the  consi)iracy.  They  hadn't  even  had 
a  chance  to  terminate  the  conspiracy.  I  want  to 
point  out  to  his  Honor  that  the  indictment  here 
charges  that  on  the  8th  day  of  April  they  did  so  and 
so.  That  is  in  the  first  count.  Now^,  the  second  count, 
that  on  the  13th  day  of  April  they  did  so  and  so. 
Now,  some  6  months  later  this  defendant  makes  a 
statement  to  Mr.  Sachen.  Now,  there  can't  be  any 
question  about  it 
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The  Court:  Just  a  moment,  please.  Doesn't  it  re- 
late back  to  the  acts  of  the  8th  and  13th? 

Mr.  Buckalew:  I  don't  know  what  is  in  the  state- 
ment. 

The  Court:  That  being  the  case  then,  aren't  you 
arguing  something  you  don't  know? 

Mr.  Buckalew:  I  know  this,  your  Honor — from 
what  I  know  about  it  and  from  the  face  of  the 
indictment  that  the  conspiracy  must  have  been  over 
because  she  says  on  the  8th  day  of  April  they  con- 
spired. On  the  13th  of  April  they  conspired  to  do 
so  and  so.  Now,  6  months  later  she  gives  a  state- 
ment. 

The  Court :  Excepting  this :  Mr.  Kirkland  argues 
they  may  not  make  a  statement  after  the  conspiracy 
unless  it  reverts  back  to  the  acts  done  at  the  time 
of  the  conspiracy.  I  think  that  [40]  is  the  point  you 
have  overlooked. 

Mr.  Buckalew:  I  don't  think  Mr.  Kirkland  said 
that.  I  don't  want  to  disagree  with  the  court,  but 
I  don't  believe  that  is  what  Mr.  Kirkland  said. 

The  Court:  I  am  afraid  the  record  is  to  the 
contrary. 

Mr.  Buckalew :  I  wish  his  Honor  would  take  the 
time  to  read  the  case  cited  by  Mr.  Kirkland.  I  think 
you  would  clearly  see  it  is  distinguishable. 

The  Court:  Of  course,  under  what  you  state  to 
the  court  it  is  obvious  there  is  a  difference  as  to  the 
point  of  time.  Then  3^ou  haven't  argued  the  point, 
counselor.  You  haven't  met  the  argument,  as  I  see 
it,  that  Mr.  Kirkland  has  propounded.   That  is,  the 
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s^eneTal  premise  of  conspiracy  cannot  be  l^rought 
into  (evidence  if  by  chance  it  comes  after,  but  it  may 
hv  admitted  if  by  cliance  it  reverts  back  to  the  time 
tliat  the  acts  were  in  fact  committed  and  for  which 
the  defendants  are  charged. 

Mr.  Buckalew:  Your  Honor,  T  will  just  take  a 
minute  to  read  from  the  case  cited  by  the  Govern- 
ment and  I  quote,  "There  can  be  no  question  of  the 
general  rule  that,  after  the  abandonment  of  a  con- 
spiracy, the  acts  or  declai'ations  of  a  conspirator 
are  not  admissible  against  his  co-conspirators.  'How- 
ever, there  is  a  distinction  between  an  abandonment 
of  a  conspiracy  and  the  abandonment  of  the  object 
thereof,  *  *  *'  "  Now,  in  the  case  cited  by  Mr. 
Kirkland  you  have  conspiracy  to  transport  alcohol : 
the  transporting  of  alcohol  from  Canadian  w^aters 
to  Alaskan  w^aters.  [41]  They  catch  them  in  a  boat 
that  has  got  whiskey  on  it.  Now,  the  indictment  here 
alleges  that  on  the  8th  day  and  on  the  13th  day  of 
April  they  conspired  to  go  to  Fairbanks  and  then 
to  Kodiak.  We  know  that  conspiracy  has  termi- 
nated. There  is  no  question  about  it.  It  is  not  the 
same  situation  at  all,  your  Honor,  as  transporting 
whiskey  from  Canadian  waters  to  Alaskan  waters. 
T  mean,  that  is  something  that  is  continuing. 

The  Court:  That  is  right,  but  you  cite  this  par- 
ticular case  as  being  distinguishable  upon  the  facts, 
but  you  don't  differentiate  between  the  general 
statement  of  law  in  that  case  from  the  proposition 
Mr.  Kirkland  urges  upon  the  court  at  this  time. 
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Mr.  Buckalew:  As  I  understand  the  general 
statement  of  the  law 

The  Court:  Let's  not  go  into  the  general  state- 
ment of  the  law.  I  would  like  to  have  you  meet  his 
proposition  in  your  argument. 

Mr.  Buckalew:  I  think  I  have  met  it,  your 
Honor,  because  from  the  case  that  he  cited  to  the 
court  it  seems  to  me  that  the  conspiracy  had  not 
terminated. 

The  Court:  Well,  the  court  takes  a  different 
view. 

Mr.  Dunn:     May  I  take  another  crack  at  it? 

The  Court:  Well,  we  have  got  to  terminate  this 
somewhere. 

Mr.  Dunn:  Here  is  the  thing.  I  now  have  a 
little  [42]  different  understanding  of  what  the 
court's  position  is  than  I  had  when  I  spoke  a  mo- 
ment ago.   I  think  I  can  answer  your  question. 

The  Court:  Well,  you  may  proceed  then.  I  will 
hear  Mr.  Dunn  then  I  will  hear  you,  Mr.  Kirkland. 

Mr.  Dunn:  Now,  as  I  understand  the  court's 
present  thinking  it  is  this — I  will  continue  and  if  I 
am  wrong  I  will  stop — the  court  is  considering  as  a 
fact  that  an  admission  or  a  statement  of  a  defend- 
ant subsequent  to  the  termination  of  the  conspiracy 
is  admissible  if  the  facts  contained  in  the  statement 
are  concurrent  in  time  or  relate  back  to  the  con- 
spiracy. Now  then  that  is  answered,  I  believe,  your 
Honor,  hy  the  2  cases  that  T  just  cited  and  I  have 
only  the  footnotes  in  the  U.  S.  Code,  but  one  of 
them  is  this:  "In  prosecution  for  trans])oi*ting  in 
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interstate  eonimerce  girls  for  immoral  purposes, 
testimony  that  during-  investij^ation  of  case — now, 
tliat  is  suhsequent  to  tlie  conspiracy,  3^our  Honor — 
the  ^irls,  an  investig'ator,  an  assistant  state  prose- 
cutor and  father  of  one  of  girls  located  and  iden- 
tified cabin  in  which  the  girls  stated  that  they  and 
defendants  had  once  tarried  illicitly  which  was  hear- 
say and  incompetent."  Now,  the  facts  contained  in 
the  statement  mentioned  in  this  case  relate  back  to 
the  time  it  was  held  hearsay  and  incompetent. 

In  the  second  case,  that  of  United  States  vs. 
Groves,  it  was  t(^  the  effect  that  where  it  was 
shown — and  I  am  paraphrasing  this — that  shortly 
after  indictment  was  returned  the  defendant  had 
removed  papers  from  a  Montreal  bank  vault  and 
had  sought  to  [43]  have  them  destroyed.  Testi- 
mony was  that  co-defendant  had  said  to  his  wife 
that  the  papers  were  .just  evidence  of  what  the  Gov- 
ernment wanted  and  that  it  was  very  awkward — 
that  the  defendant  could  not  burn  them  and  was  in- 
admissible against  defendant  as  hearsay  constituting 
a  narrative  statement  made  after  the  termination  of 
the  conspiracy.  Now,  if  I  understand  that  case  cor- 
rectly it  saj^s,  ''Narrative  made  subsequent  to  the 
conspiracy  is  inadmissible  whether  the  facts  con- 
tained in  the  narrative  go  back  to  the  time  of  con- 
spiracy or  not,"  and  that  is  the  first  case  dealing 
with  facts  that  were  concurrent  in  time  with  the 
conspiracy  and  that  testimony  was  held  inadmissible. 

The  Court:  Let  me  attack  it  from  a  different 
viewpoint.    You  do  not  take  the  position,  do  you, 
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that  statements  contrary — well,  sup])ose  that  the 
evidence — the  defendant  may  at  this  time  g-et  on  the 
witness  stand — and  argued  as  not  admissible,  do 
you?  Conflicting'  statements  made  by  the  defend- 
ants? Let's  assume  they  were  to  be  called  as  wit- 
nesses and  they  would  be  called  as  a  witness,  surely 
you  don't  take  the  viewpoint  that  a  prior  statement, 
even  in  conspiracy,  could  not  be  admitted  to  show" 
inconsistencies. 

Mr.  Dunn:  Your  Honor,  I  admit  readily  that 
any  statement  made  prior  in  time  inconsistent  with 
the  present  testimony  of  a  witness  may  be  admitted 
for  the  purpose — my  admission  goes  no  further 
than  of  impeaching  that  witness. 

The  Court:  Aren't  we  in  about  the  same  position 
here  now?  Could  not  the  court  come  along  and  in- 
struct the  jurors  [44]  that  they  would  have  to  take 
into  consideration  the  truthfulness  of  the  statement 
itself. 

Mr.  Dmm:  That,  of  course,  is  a  wholly  collateral 
matter,  but  I  don't  think  that  it  is  a  correct  ruling 
for  the  court  to  say  that  if  under  a  diif erent  set  of 
circumstances,  namely,  for  the  purpose  of  impeach- 
ing a  defendant  who  had  taken  the  stand  on  certain 
statements  to  come  in,  that  those  statements  may 
come  in  under  any  set  of  circumstances. 

The  Court :    Well,  you  have  had  your  say. 

Mr.  Buckalew :    Your  Honor,  could  I 

The  Court:  No,  the  court  has  heard  you  twice. 
Mr.  Kirkland. 

Mr.  Kirkland:     If  the  court  please,  Mr.  Dunn  in 
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eitiiii^-  the  last  case,  the  one  about  burning  the 
papers,  I  })elieve  that  was  the  Groves  case — I  don't 
know  wlietlier  counsel  read  that  case  or  not.  I  read 
the  ease  and  I  wouldn't  swear  to  the  facts  as  he 
stated  her(%  ])ut  T  ])elieve  that  case  will  support 
my  contention  because  in  that  case  it  w^as  where 
one  person  is  talking  to  his  wife,  a  co-defendant,  and 
he  says  to  the  other  man,  '*I  didn't  burn  the  paper." 
This  is  after  it  is  ended ;  after  they  are  caught.  He 
said,  "I  didn't  Inirn  the  papers  because  it  was 
hard  to  get  rid  of  them."  Now,  that  was  admissible 
against  him,  ])ut  not  against  the  co-conspirator  be- 
cause it  is  something  conjectured  after  it  has  ended. 

Now,  in  Mr.  Buckalew's  case,  regarding  catching 
them  in  a  boat,  [45]  well,  noW'  if  Mr.  Buckalew  read 
the  case,  the  facts,  I  believe  that  he  will  discover 
the  statements  were  made  much  later  after  they 
w^ere  caught  and  the  conspiracy  had  terminated, 
but  it  went  to  the  acts  that  occurred  during  the 
conspiracy. 

I  would  like  further  to  cite  a  1952  case  decided 
by  the  Supreme  Court  of  the  United  States,  found 
in  346  U.  S.  156.  Now,  that  goes  to  the  admissibility 
of  confessions  and  statements  as  to  how  they  apply 
to  the  third  party. 

The  Court:  But  does  it  refer  to  the  question  of 
conspiracy  ? 

Mr.  Kirkland:  Not  conspiracy  itself,  but  it  is 
where  the  defendants  are  jointly  charged.  There 
are  3  defendants  and  2  of  them  made  statements 
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and   as   to   the    admissibility    of   those    statements 

against  the  third  party. 

The  Court :  The  only  thing  the  court  is  concerned 
about  at  this  time  is  the  question  of  conspiracy. 
The  court  is  well  aware  of  that  other  doctrine.  I 
have  already  indicated  that  we  have  2  public  policies 
that  we  must  consider. 

Mr.  Kirkland:  There  is  one  more  point  which 
is  probably  the  most  important  point  that  I  should 
urge  at  this  time  and  that  is  that  counsel's  objection 
and  all  of  his  cases  have  to  do  with  written  state- 
ments going  into  evidence.  At  this  time  I  have  not 
even  offered  that  statement  into  evidence  and,  of 
course,  coimsel  can  read  from  that  to  refresh  his 
memory.  There  is  no  question  whatsoever  about 
that  and  the  court  will  even  [46]  instruct  the  jury 
to  view  with  caution  oral  admissions.  Now,  at  this 
stage  it  is  admission  because  I  haven't  offered  it  in 
evidence. 

The  Court :  That  was  the  point  I  made  sometime 
ago.  We  are  arguing  about  something  we  don't  even 
know  at  this  time  and  I  felt  it  was  premature.  How- 
ever, it  is  just  as  well  we  have  argued  it  out  and 
come  to  a  conclusion  on  the  matter.  Are  you 
through  now? 

Mr.  Kirkland:    Yes. 

The  Court:    Objection  overruled. 

Mr.  Buckalew:  Permit  me  to  make  one  more 
comment. 

The  Court:  No,  the  court  has  ruled.  You  may 
call  the  jury  back. 


84  Jmnes  Taylor  Yokely  vs. 

(Testimony  of  Joseph  V.  Saclien.) 

Mr.  Biiekalew:  What  was  His  Honor's  ruling 
on  that? 

The  Court:     That  the  objection  is  overruled. 

Mr.  Buckalew:  What  does  His  Honor  propose 
to  let  into  evidence? 

The  Court:  Nothing  at  this  time  because  noth- 
ing has  l)een  offered  in  evidence. 

Mr.  Buckalew:  His  Honor  wouldn't  have  any 
objection  to  renewing  the  objection  and  arguing  it 
at  a  later  date  ? 

The  Court:     No,  surely  not. 

(Thereupon,  the  bailiff  recalls  the  jury  and 
the  jury  returns  to  the  courtroom,  thereafter 
the  following  proceedings  were  had :) 

The  Court:    You  may  proceed,  Mr.  Kirkland. 

Q.  (By  Mr.  Kirkland)  :  Mr.  Sachen,  do  you  re- 
member the  last  question  that  was  asked  you? 

A.     Not  very  well,  Mr.  Kirkland. 

Q.  Very  well,  I  will  repeat  the  question.  This 
statement  the  defendant  made  to  you,  what  was  the 
contents  of  that  statement? 

A.  The  general  contents  of  that  statement 
was 

Q.  You  can  refresh  your  recollection,  if  you  de- 
sire, sir. 

A.  Do  you  want  me  to  start  right  from  the  be- 
ginning, Mr.  Kirkland,  or  do  you  want  me  to 

Q.     That  is  right,  from  the  beginning. 

A.  Right  at  the  time  of  the  meeting  Mrs.  Wil- 
kins 
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Mr.  Buckalew:  Your  Honor,  for  the  record  I 
am  going  to  have  to  object  again  to  his  reading  any- 
thing from  the  statement. 

The  Court:  He  isn't  reading.  I  understood  it 
was  not  to  be  read. 

Mr.  Buckalew:  He  is  going  to  refresh  his  recol- 
lection and  then  tell  the  jury  what  is  in  it. 

The  Court:     Yes. 

Mr.  Bukalew:  I  object  to  it  on  the  grounds  that 
it  is  inadmissible. 

The  Court :     What  is  your  position,  Mr.  Dunn  ? 

Mr.  Buckalew:  That  the  conspiracy  has  termi- 
nated and  it  is  not  admissible  against  my  client, 
Mr.  Yokely.  [48] 

The  Court:    Very  well. 

Mr.  Dunn:  Your  Honor,  I  join  in  the  objection 
on  behalf  of  the  defendant,  Wilkins,  and  I  ask  the 
court  if  it  is  not  proper  that  defense  counsel  re- 
quests permission  to  examine  this  statement.  I 
would  like  to  see  what  it  is. 

The  Court:  You  may  do  so.  The  statement  may 
be  handed  to  counsel  for  the  defendants.  I  wonder 
if  this  wouldn't  be  an  opj^ortune  time  to  take  a  10- 
minute  recess.  We  have  been  in  session  for  an  hour 
now  and  you  will  have  a  chance  to  stud}^  it  better. 
Court  will  stand  in  recess  for  10  minutes. 

(Whereupon,  at  2:35  o'clock  p.m.,  following 
a  10-minute  recess,  court  reconvenes  and  the 
following  proceedings  were  had :) 

The  Court:    Let  the  record  show  all  the  jurors 
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ai'e  back  and  present  in  the  box.    Mr.  Dunn  and 
Mr.  Buckalew,  have  you  had  a  chance  to  study  this 
particuUir  document  ? 

Mr.  Dunn :     We  have,  your  Honor. 

Mr.  Buckalew :     We  have,  your  Honor. 

The  Court:  You  may  proceed  then,  Mr.  Kirk- 
land. 

Q.  (By  Mr.  Kirkland) :  Now,  Mr.  Sachen,  will 
you  relate  the  events  leading  up  to  the  statement? 

A.  When  I  received  the  message  that  Mrs.  Wil- 
kins  wanted  to  talk  to  me  down  at  Hunnicutt's  I 
immediately  proceeded  there  with  another  agent. 
When  w(^  arrived  at  Hunnicutt's  we  [49]  asked  a 
bartender  if  Mrs.  Wilkins  was  there.  He  stated 
she  was  not  there. 

Q.     Excuse  me — well,  go  ahead. 

Mr.  Dunn:     Same  objection  to  the  hearsay.   , 

The  Court:  Mr.  Sachen,  may  the  court  advise 
you  not  to  refer  to  hearsay  testimony,  that  is,  what 
somebody  else  told  you  unless  the  defendants  were 
present  themselves. 

A.     Yes,  sir. 

The  Court:  You  can  say,  "I  was  informed,"  or 
"I  was  advised,"  but  you  must  not  state  what  they 
said. 

A.  When  I  arrived  down  at  Hunnicutt's  I  was 
advised  that  Lena  Mae  had  telephoned  Ted  Pass, 
Anchorage  Police  Detective,  and  that  she  was  up 
at  the  Anchorage  Police  Department.  I  immediately 
proceeded  up  to  the  Anchorage  Police  Department 
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where  I  met  Mrs.  Wilkins.   I  introduced  myself  by 
producing-  my  credentials  and  she  stated  then  she 
wanted  to  give  me  a  signed  statement  imiolicating 
Yokely  as  transporting  her  from 

Mr.  Buckalew:  Your  Honor,  at  this  time  I  ob- 
ject to  it  on  the  additional  ground  that  the  state- 
ment was  unvoluntary.  At  the  time  the  statement 
was  given  to  Agent  Sachen,  Lena  Mae  was  in  such 
a  state  of  drunkenness  she  didn't  have  a  capacity 
to  act  free  and  voluntary.  In  other  words,  she  didn't 
have  any  control  over  her  actions. 

Mr.  Kirkland:  If  he  wants  to  argue  I  suggest 
we  have  [50]  hearing  out  of  the  presence  of  jury 
or  in  the  presence  of  jury  if  the  counsel  wishes. 

The  Court :  No,  it  should  be  out  of  the  presence 
of  the  jury.  Counsel  may  approach  the  bench  in 
respect  thereto. 

Mr.  Dunn:  I'd  like  to  be  on  the  record  as  join- 
ing in  the  objection,  your  Honor,  on  behalf  of  the 
defendant,  Wilkins. 

The  Court:  Very  well.  Now  you  may  come  to 
the  bench  and  Mr.  Kirkland,  the  court  would  like 
to  have  you  come  to  the  bench  also. 

(Whereupon,  counsel  for  the  plaintiff  and  the 
defendant  approached  the  bench  and  the  pro- 
ceedings w^ere  out  of  the  hearing  of  the  jury.) 

The  Court:  Now,  Mr.  Buckalew,  you  made  an 
objection  and  stated  as  your  grounds,  she  was  drunk 
at  that  time.  Now,  there  is  nothing  in  the  evidence 
to  indicate  that  is  true. 
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Mr.  Buekalew:  As  I  understand  the  law,  your 
Honor,  it  is  probably  a  preliminary  question.  His 
Honor  will  have  to  interrupt  the  trial  at  this  stage 
of  the  proceedings  and  hear  evidence  on  it. 

The  Court :     I  think  that  is  probably  correct. 

Mr.  Dunn :     T  think  that  is  correct. 

Mr.  Kirkland :     That  is  correct. 

The  Court :  We  are  all  agreed  on  that.  That  be- 
ing the  case,  the  court  will  have  to  excuse  the  jury 
and  then  to  rule  upon  the  admissibility  of  the 
statement.  [51] 

Mr.  Buekalew:  Here  is  the  position  we  are  in, 
your  Honor.  We  didn't  realize  that  the  statement 
was  going  to  be  attempted  to  be  offered  at  this 
early  stage.  Probably  take  us — how  long  to  get  our 
witnesses  ? 

Mr.  Dunn:  I  think  we  can  get  one  witness  here 
in  15  minutes.  Just  how  long  it  will  take  us  to 
round  them  up  I  don't  know.  I  think  the  defendant 
has  friends  in  the  court  room  with  automobiles.  We 
will  send  out  for  them  immediately. 

The  Court :     AVhat  is  your  position  ? 

Mr.  Kirkland:  I  am  willing  to  have  the  hearing 
now.  I  can  put  mine  on,  and  by  that  time,  they  can 
possibly  have  theirs  here. 

The  Court:  That  is  a  good  suggestion.  Ladies 
and  gentlemen  of  the  jury,  the  coui't  must  accept 
and  hear  evidence  at  this  time  as  to  admissibility 
of  certain  documentary  statements  and  this  must  be 
determined  out  of  your  presence.  Therefore,  the 
court  mil  have  to  excuse  you  to  retire  to  your  jury 
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room.   The  court  will  remain  in  session  to  hear  this 

evidence. 

(Thereupon  the  jury  was  excused  and  left 
the  courtroom  and  the  following  proceedings 
Avere  had:) 

Mr.  Kirkland:  Could  I  request  that  the  l)ailift* 
call  the  United  States  Commissioner  and  the  City 
Magistrate,  and  please  advise  Mr.  Fitzgerald  in  the 
United  States  Attorney's  Office  and  request  they 
come  down  to  the  courtroom. 

The  Court:  Thank  you.  Can  you  do  that  for  us, 
Mr.  Hale,  [52]  please.  Counselor,  I  wonder  if  you 
couldn't  proceed  with  this  witness  at  this  time  in 
respect  to  the  question  of  proof. 

Q.  (By  Mr.  Kirkland) :  Mr.  Sachen,  now  that 
the  jury  is  gone  will  you  tell  in  detail  how  you  took 
this  statement  and  what  occurred  until  it  was  signed 
before  the  United  States  Commissioner  under  oath  *? 

The  Court:  In  that  respect,  counselor,  isn't  our 
only  point  to  be  determined  at  this  time  is  whether 
or  not  the  statement  was  voluntary  or  involuntary? 
Therefore,  the  other  evidence  that  he  is  about  to 
give,  I  do  not  believe  would  be  germane  to  the  de- 
termination legally  of  this  question. 

Mr.  Kirkland:  Possibly  I  misphrased  it,  your 
Honor.  What  I  intended  was  how  he  got  called  to 
take  it,  the  condition  of  the  defendant,  where  he 
took  the  defendant  and  that  proceeding,  not  as  to 
the  contents  of  the  statement. 

The  Court:     Well,  you  may  do  that  then. 
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Mr.  Dunn:  Your  Honor,  could  I  ask  a  favor 
from  the  court,  that  we  stop  here  for  just  a  couple 
of  minutes  while  I  give  one  of  these  people  infor- 
mation as  to  where  to  go  to  get  the  vdtnesses  I  need. 

The  Court :     You  may. 

Mr.  Buckalew:  Y^our  Honor,  could  we  have  a 
recess  at  this  point? 

The  Court:  Would  you  like  a  5-minute  [53] 
recess  ? 

Mr.  Buckalew:    Y^es,  sir. 

The  Court:  Very  well.  The  court  will  stand  in 
recess  for  5  minutes. 

(Whereupon,  at  2:50  o'clock  p.m.,  following 
a  5-minute  recess,  court  reconvenes  and  the  fol- 
lowing proceedings  were  had:) 

The  Court:    You  may  proceed,  Mr.  Kirkland. 

Q.  (By  Mr.  Kirkland) :  Mr.  Sachen,  will  you 
relate  to  the  judge  the  facts  and  circumstances 
leading  to  the  taking  of  this  statement?  How  it 
was  taken,  the  condition  of  the  defendant  and  any 
acts  that  the  defendant  Wilkins  made  after  gi^dng 
this  statement?  I  am  confident  that  the  hearsay 
will  be  absolutely  admissible  as  to  how  you  were 
notified.  Am  I  correct,  your  Honor  ? 

The  Court:  Of  course,  it  is  before  the  court, 
therefore,  you  will  be  given  lots  of  latitude.  The 
court  must  get  at  the  facts  in  order  to  rule  on  this 
matter.  You  may  proceed. 

A.  Your  Honor,  do  you  want  me  to  start  right 
from  the  beginning  and  say  how  I  was  notified  ? 
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The  Court:     No. 

A.     Just  the  time  I  first  met  the  defendant? 

The  Court :    Yes,  if  you  would,  please. 

A.  I  arrived  at  the  Police  Station.  I  introduced 
myself,  as  I  previously  said,  and  I  asked  her  if  she 
wanted  to  give  a  [54]  signed  statement.  She  said, 
"Yes,  she  did."  I  noticed  she  was  drinking  a  little 
bit,  but  she  wasn't  drunk  and  I  talked  to  her  first 
to  find  out  all  the  facts  she  had  and  then  I  started 
taking  a  signed  statement  exactly  how  she  said  it. 
After  she  got  through  I  again  said  she  did  not  have 
to  sign  this,  that  she  had  a  right  of  counsel  and 
anything  she  said  might  be  held  against  her  in  any 
court  of  law.  Then  I  asked  her  again  if  everything 
that  she  said  was  true  and  she  said,  "Yes,  it  was." 
I  then  proceeded  to  take  her  down  to  the  Flats. 
She  wanted  to  go  down  to  the  Flats  so  as  we  got 
about  2  blocks  from  1806  East  "I"  Street,  where 
she  resided,  she  said,  "Let  me  off  here,"  and  she 
would  meet  Mr.  Pass  and  myself  back  at  the  Police 
Station  at  1 :00  o'clock.  I  gave  her  a  dollar  and  she 
said  she  would  take  a  cab  back  instead  of  us  picking 
her  up  again  at  1:00  o'clock.  At  1:00  o'clock  we  met 
her  at  the  station  again.  Mr.  Pass  at  that  time 
had  some  business  to  do  with  the  City  Magistrate, 
Mr.  George  McLaughlin.  He  said  that  she  had 
signed  another  complaint  on  the  charge  of  main- 
taining a  baudy  house  at  this  place.  We  went  from 
there  over  to  see  the  Assistant  United  States  At- 
torney, Mr.  Jim  Fitzgerald.  She  read  the  state- 
ment and  she  made  some  corrections  and  initialed 
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them.  Mr.  Fitzgerald  asked  her  if  everything  was 
true  in  that  statement  and  she  said,  yes,  it  was,  and 
lie  stated  that  due  to  the  fact  her  past  record  and 
character,  [55]  and  due  to  the  fact  that  she  was  a 
poor  Government  witness  at  one  time  that  he  would 
like  to  make  this  signed  statement  in  affidavit  form. 
So  we  proceeded  to  go  down  to  the  U.  S.  Commis- 
sioner's office  where  she  swore  that  the  statement 
was  true  and  the  U.  S.  Commissioner,  Mr.  Hartlieb, 
signed  the  statement. 

The  Court :     Very  well. 

Mr.  Kirkland:  Now,  I  would  like  to  ask  the 
witness  a  few  further  questions. 

The  Court:     Very  well. 

Q.  (By  Mr.  Kirkland)  :  Now,  Mr.  Sachen,  as 
to  the  contents  of  that  statement.  Has  the  truth  of 
the  contents  of  that  statement  been  verified? 

A.  When  she  gave  me  the  statement  our  investi- 
gation showed  that 

Q.  Excuse  me,  I  don't  w^ant  to  go  into  each  and 
every  part  of  our  case  until  the  proper  time,  but 
have  you  verified  the  truth  of  the  contents  of  that 
statement,  that  is,  as  to  letters  mailed,  telegrams, 
airplane  rides,  and  so  forth? 

A.  Yes,  all  but  one  leg  of  the  hop  has  been  veri- 
fied. The  dates  were  not  exactly  as  she  said,  but 
they  were  quite  close  to  the  dates  she  said  in  the 
signed  statement. 

Q.     Now,  w^as  the  defendant  drunk? 

A.  I  w^ouldn't  say  she  was  drunk.  She  was 
drinking,  I  think,  early  in  the  morning  because  I 
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could  smell  it  on  her.  That  [56]  was,  of  course, 
around  9:00  o'clock  that  we  interviewed  her.  In 
fact,  I  have  an  interview  log'  of  what  time  w^e  started 
to  interview^  her,  what  time  we  advised  her  of  her 
rio^hts,  that  she  didn't  have  to  say  anything-  to  me 
and  anything  she  said  might  be  held  against  her  in 
court  and  also  told  her  she  had  a  right  to  counsel 
and  that  started  at  9:20  in  the  morning".  She  was 
advised  of  her  rights  to  counsel  at  9:22  a.m.  on  Sep- 
tember 7.  The  time  of  giving  the  information  of 
her  participation  of  the  crime  admitted  was  9:25 
and  by  the  time  I  got  through  having  the  oral  inter- 
view with  her  it  was  9:40  and  the  time  the  state- 
ment was  ready  for  dictation  was  9:45.  The  time 
she  signed  the  statement  was  at  10:20. 

The  Court:  Which  statement  are  you  referring 
to  ?    The  one  before  Commissioner  Hartlieb  ? 

A.  Yes,  the  statement  in  front  of  Commissioner 
Hartlieb,  the  signed  statement  she  gave  to  me. 

The  Court:    Very  w^ell. 

Q.  Now,  that  was  in  the  morning.  Then  it  was 
in  the  afternoon  in  the  presence  of  Mr.  Fitzgerald 
and  also  the  City  Magistrate,  is  that  correct? 

A.  Yes,  that  was  betw^een — I  will  say  between 
1 :00  and  1 :30  when  we  WTut  to  the  City  Magistrate 's 
office  to  sign  another  complaint  against  this  house 
where  she  was  living  and  then  from  there  we  pro- 
ceeded over  to  the  United  States  Attorney's  ofifice 
and  talked  to  Mr.  Fitzgerald.  [57] 

Q.  Now,  was  the  defendant  unsteady  on  her 
feet?  A.    No,  she  wasn't. 
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Q.     Did  she  have  troii])le  talking? 

A.     No,  she  didn't. 

Mr.  Kirkland:     Your  witness. 

Tlie  Court :  You  may  cross-examine,  Mr.  Bueka- 
lew. 

Mr.  Kirkland:  Now  do  both  counsel  have  the 
right  to  cross-examine  each  witness  or 

Mr.  Buckalew:     I  would  think  so,  your  Honor. 

The  Court:  I  think  so.  Ordinarily  that  is  not 
true,  but  I  think  in  this  case  since  we  have  2  de- 
fendants that  each  should  cross-examine  if  they 
desire. 

Mr.  Dunn:  Your  Honor,  we  do  have  2  defend- 
ants and  I  certainly  think  Mr.  Buckalew  is  every 
bit  as  capable  an  attorney  as  I  am,  but  I  think  it  is 
a  matter  of  common  knowledge  that  attorneys  ap- 
l)roach  things  from  different  angles  and  I  wouldn't 
want  to  be  bound  by  what  Mr.  Buckalew  has  done 
and  I  am  certain  he  wouldn't  want  to  be  bound 
by  what  I  have  done. 

The  Court :  Excepting  this,  counselor,  the  court 
couldn't  ])ermit  you  to  ask  repetitious  questions. 

Mr.  Dunn :  Your  Honor,  you  are  putting  each  of 
us  in  the  position  of  having  to  be  satisfied  with  what 
the  other  elicits. 

The  Court:  No,  that  isn't  what  I  said.  You  just 
can't  go  over  the  same  ground.  Assume,  for  ex- 
ample, she  testified  it  was  10:21  instead  of  10:20 
when  she  signed  the  statement.  Now,  [58]  surely 
you  wouldn't  want  to 

Mr.    Dunn :     I    think    we    can    rely    upon    Your 
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Honor's  fairness.    If  it  becomes  a  problem  we  can 

discuss  it. 

The  Court:  I  am  sure  of  that.  Very  well,  you 
may  proceed  then. 

Mr.  Buckalew :  Just  for  the  record  I  believe  Mr. 
Dunn  objected  on  the  same  grounds  as  I  did,  didn't 
he? 

Mr.  Dunn:     To  what? 

Mr.  Buckalew :  To  the  admissibility  of  this  state- 
ment. 

Mr.  Dunn:     Yes. 

Cross-Examination 
By  Mr.  Buckalew: 

Q.  AVho  was  first  notified  that  Lena  Mae  Wil- 
kins  wanted  to  talk  to  somebody  ? 

A.  I  don't  know  what  time  Mr.  Pass  was,  but 
I  previously  said,  Mr.  Buckalew,  that  when  I  ar- 
rived at  the  office  at  8:00  o'clock  in  the  morning 
there  was  a  message  for  me  from,  I  presume,  our 
night  clerk  stating  that  Lena  Mae  wanted  to  talk 
to  me. 

Q.  Did  you  proceed  down  to  Leroy's  place  with 
Mr.  Pass  or  did  you  go  by  yourself? 

A.     I  went  with  Mr.  A.  B.  Clark,  another  agent. 

Q.  When  you  arrived  at  Leroy's  place  was  Mr. 
Pass  already  there?  [59] 

A.  Mr.  Pass,  according  to  the  bartender  when  I 
asked  him,  was  already  there  and  Lena  Mae  was 
Avith  him  at  the  Anchorage  Police  Department. 
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Q.  Tlien  you  proceeded  from  Leroy's  place  back 
to  the  Anchorage  Police  Department? 

A.     Yes,  sir. 

Q.     You  testified  Lena  Mae  had  been  drinking? 

A.     I  said  she  smelled  of  liquor. 

Q.  You  don't  know  whether  she  had  been  drink- 
ing or  not?  A,     I  presume  she  was  drinking. 

Q.  Mr.  Sachen,  has  Lena  Mae  Wilkins  got  a 
jn'etty  vile  tongue? 

A.    Yes,  I  would  say  she  had. 

Q.  Did  she  throw  scenes  all  over  the  Police  Sta- 
tion like  a  drunk  person? 

A.  No,  not  at  the  Police  Station.  She  was  a 
perfect  lady,  I  will  have  to  say. 

Q.  You  have  seen  Lena  Mae  on  occasions  when 
she  wasn't  a  perfect  lady?  A.     Yes,  I  have. 

Q,     That  was  the  same  day? 

A.     Yes,  I  have. 

Q.  How  long  did  it  take  Lena  Mae  Wilkins  to 
read  that  statement? 

A.     I  mil  have  to  refresh  myself  on  that. 

Q.     You  have  the  statement,  Mr.  Sachen? 

A.     Yes,  I  have.  [60] 

Mr.  Buckalew :    May  I  see  it,  your  Honor. 

(Thereupon,  the  statement  was  handed  to  Mr. 
Buckalew.) 

A.  It  took  her  exactly  10  minutes.  It  was  turned 
over  to  her  at  10:20  and  she  completed  it  and  signed 
it  at  10:30. 
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The  Court:  How  many  pages  does  it  consist  of, 
counselor  ? 

Mr.  Buckalew:  3  full  pages,  your  Honor,  and 
about  %  of  a  4th  page. 

The  Court:     Typewritten? 

Mr.  Buckalew:  Yes,  sir,  double  spaced.  Does 
His  Honor  want  to  look  at  if? 

The  Court:     No,  I  was  just  interested. 

Q.  Mr.  Pass  was  present  when  she  road  tlic 
statement  ? 

A.  Yes,  Mr.  Pass  was  present  while  she  was 
])eing  interviewed  and  the  statement  was  taken. 

Q.  You  didn't  take  Lena  Mae  down  to  Mr. 
Hartlieb? 

A.     Yes,  that  was  in  the  afternoon,  sir. 

Q.  Did  you  ask  her  then  if  the  statement  was 
true  or 

A.     Mr.  Fitzgerald  took  care  of  that,  sir. 

Q.  You  weren't  present  when  she  signed  the 
statement?  A.     Yes,  I  was. 

Q.  Do  you  recall  Judge  Hartlieb  asking  Lena 
Mae  Wilkins  if  she  was  in  fact  drunk? 

A.  That  I  cannot  recall,  but  I  know  he  asked  her 
if  everything  in  that  statement  was  true  and  she 
said  yes. 

Q.  But  you  can't  recall  whether  or  not  Judge 
Hartlieb  asked  her  [61]  if  she  was  drunk? 

A.  I  can't  recall  that  because  I  was  on  the  other 
side  of  Mr.  Fitzgerald.  He  might  have  asked  it, 
Init  I  don't  know. 

Q.     What  frame  of  mind  was  Lena  Mae  Wilkins 
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in?  A.     What  time  of  the  day,  sir? 

Mr.  Kii'kland:  Your  Honor,  I  don't  know  if  it 
is  necessary  to  interpose  ol)jections  as  His  Honor 
can  distinguish  what  is  material  and  what  isn't  ma- 
terial, but  for  the  purpose  of  the  record  probably 
I  should  interpose  an  objection.  The  frame  of  mind 
of  the  defendant  has  nothing  whatsoever  to  do  with 
the  voluntary 

The  Court:  It  may  have  some  probative  value 
as  to  whether  or  not  she  was  drunk  or  whether  she 
gave  the  statement  voluntary  or  involuntary,  Init  I 
ask  counsel  not  to  go  too  far  afield. 

Q.     (By  Mr.  Buckalew)  :     Say  at  9:25? 

A.  At  9:25  I  would  say  she  didn't  show  any  vile 
temper  or  anything.  She  sat  there  and  smoked  a 
cigarette  and  gave  us  the  story  of  which  is  in  that 
statement. 

Q.  Would  you  say  she  was  visually  upset  at 
9:25? 

A.  I  wouldn't  say  she  was  visually  upset  at  9:25. 
She  was  at  2 :30  in  the  afternoon. 

Q.  Do  you  know  whether  or  not  Lena  Mae  Wil- 
kins  had  anything  to  drink  between  9 :25  and  2 :30 
in  the  afternoon?  [62] 

A.  She  might  have.  I  don't  know  because  I  told 
you,  as  I  said  previously,  that  we  took  her  down  in 
the  Flats  and  let  her  off  2  blocks  from  her  residence, 
approximately  2  blocks  from  her  residence  and  she 
was  back  at  1:00  o'clock,  like  we  instructed,  at  the 
Police  Station. 

Q.     Did  you  ever  have  occasion  to  observe  Lena 
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Mae  Wilkins  on  any  other  occasion  other  than  this 

occasion  we  are  talking  about? 

A.  No.  I  have  seen  Lena  Mae  Wilkins  in  my  in- 
vestigations, but  I  have  never  known  her  personally 
or  talked  to  her  previous  to  the  time  she  gave  me 
the  signed  statement. 

Q.  You  have  never  seen  Lena  Mae  AVilkins 
drunk  then? 

A.     I  have  never  seen  her  drunk,  no. 

Q.  Did  you  ask  Lena  Mae  Wilkins  to  initial  cer- 
tain portions  of  this  statement? 

A.  Yes,  the  initials  that  you  see  in  that  state- 
ment when  she  reread  it  in  front  of  the  Assistant 
United  States  Attorney  Jim  Fitzgerald.  She  made 
her  own  corrections  and  her  own  initials. 

Q.  As  a  matter  of  fact,  Mr.  Sachen,  did  you 
deliberately  make  mistakes  in  the  paper  and  point 
them  out  to  her  and  have  them  initialed? 

A.     Did  I  deliberately 

Q.     Yes.  A.     No,  I  did  not.  [63] 

Q.     You  didn't  do  that? 

Mr.  Kirkland:  Your  Honor,  I  object  to  this  line 
of  questioning  and  I  think  the  court  should  remon- 
strate him. 

The  Court:  The  objection  is  sustained  as  to  the 
last  question. 

Q.  (By  Mr.  Buckalew) :  Do  you  want  to  look 
at  Lena  Mae  Wilkin's  signature? 

A.     Sure,  I  was  there  when  she  signed  it. 

Q.     Does  that  look  like  a  steady  signature  to  you  ? 

A.     Well,  I  have  never  seen  other  signatures  of 


100  James  Taylor  Yokely  vs. 

(Testimony  of  Joseph  V.  Sachen.) 

Lena  ^lae  Wilkins,  counselor,  so  I  wouldn't  know. 

Q.     Look  at  that  signature? 

A.     I  am  looking  at  it. 

Mr.  Kirkland:  Your  Honor,  I  am  objecting  to 
this. 

The  Court:  Objection  sustained.  What  differ- 
ence does  it  make.  He  testified  she  was  not  drunk 
at  the  time. 

Mr.  Buckalew :  I  want  His  Honor  to  look  at  the 
signature  before  he  rules  on  it. 

The  Court:     I  will.   Are  you  through,  counselor? 

Mr.  Buckalew:     Yes,  your  Honor. 

The  Court:  Mr.  Dunn.  Can  w^e  proceed  right 
along,  counselor,  please. 

Mr.  Dunn :  I  am  doing  my  best.  I  am  trying  to 
mentally  assemble  notes  I  took  rather  hurriedly 
here.  [64] 

Cross-Examination 
By  Mr.  Dunn: 

Q.  Mr.  Sachen,  you  testified  that  yon  smelled 
li(luor  on  the  breath  of  the  defendant  Wilkins.  How 
far  away  from  her  were  you  when  you  smelled  the 
liquor? 

A.  Oh,  I  sat  at  the  desk  and  she  sat  a  foot  and 
a  half,  tw^o  feet  from  me. 

Q.     Was  she  on  the  other  side  of  the  desk? 

A.    No,  she  was  on  my  left. 

Q.    Your  heads  would  be  at  least  two  feet  apart? 

A.     I  would  say  probably  that. 

Q.    You  smelled  it  that  far  away  ? 
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A.     Oh,  yes. 

Q.  Now,  Avhen  you  first  saw  Lena  Mae  Wilkins 
was  at  the  Anchorage  Police  Department,  isn't  it? 

A.    Yes,  sir. 

Q.     Was  she  and  Officer  Pass  alone? 

A.  She  and  Officer  Pass  and  I  think  someone 
else  was  there,  but  I  do  not  remember,  sir.  It  was 
in  the  detective  room. 

Q.  What  was  her  general  appearance  at  that 
time?   Was  she  neatly  dressed? 

A.  I  wouldn't  say  she  was  spick  and  span.  T 
would  say  she  was 

The  Court:     Disheveled?  [65] 

A.     Disheveled.   Thank  you.  Judge. 

Q.  But  with  a  little  bit  of  aid  the  word  di- 
sheveled did  come  into  your  mind  with  respect  to 
her  appearance? 

A.  I  have  never  seen  Lena  Mae  before  this  time 
to  speak  of  and  I  really  don't  know — or  seen  her 
groomed  or  not  groomed.  I  will  say  she  was,  I  pre- 
sume she  was  on  an  all-night  tear.  I  just  presume 
that  because  she  called  my  office  much  before  I  came 
to  work  which  was  8:00  o'clock  in  the  morning,  at 
7 :30  rather. 

Q.  I  want  to  be  certain  I  understood  your  state- 
ment correctly.  Did  you  say  that  you  presumed 
that  she  had  been  on  an  all-night  tear? 

A.  T  said  I  don't  know.  I  said  I  don't  know  if 
she  had  been  or  not. 

Q.     Did  you  say  you  presumed  she  had  ? 
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A.     She  mi,2:ht  have  l^een  for  all  I  know. 

Q.  I  am  not  asking-  you  whether  she  was  or  was 
not.  1  am  asking  yon  what  yon  said  just  now.  Did 
you  say  that  when  you  first  saw  her  you  presumed 
she  had  been  on  an  all-night  tear? 

A.  She  had  ])een  drinking  most  of  the  night  I 
presume.  I  presume  she  had  most  of  the  night — 
rather  I  don't  know,  sir. 

Q.  I  hate  to  keep  asking  this  question,  but  I  am 
going  to  until  it  is  answered.  When  you  first  saw — 
did  you  testify  just  a  minute  ago  that  when  you 
first  saw  Lena  Mae  you  presumed  that  she  had  been 
on  an  all-night  tear?  [^66'] 

A.  I  presume — that  is  what  it  looked  like  to  me, 
yes,  sir. 

Q.  Do  you  think  she  hadn't  been  to  bed  all 
night?  A.     That  I  don't  know. 

Q.     Were  her  eyes  puffy? 

A.     I  can't  remember. 

Q.     Did  she  seem  particularly  nervous? 

A.     No,  not  necessarily. 

Q.  Did  you  ask  her  before  you  took  a  statement 
from  her  what  she  had  been  doing  all  night? 

A.     No,  I  didn't,  sir. 

Q.  Did  you  ask  her  how  much  she  had  had  to 
drink? 

A.  No,  I  didn't.  At  that  time  she  was  my  witness 
and  T  didn't  ask  her, 

Q.  Whose  pen  did  Lena  Mae  use  to  sign  that 
statement  ? 
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A.  I  don't  remenil)er.  I  think  it  was  my  own, 
))ut  I  don't  remember,  sir. 

Q.     Did  you  have  a  pretty  good  pen  ? 

A.     Parker  51  I  had.   I  haven't  got  it  any  more. 

Q.  How  long  do  you  think  it  would  take  you  to 
read  that  statement*? 

Mr.  Kirkland:     I  object  to  this,  your  Honor. 

The  Court:     Objection  sustained. 

Mr.  Kirkland :  It  has  nothing  to  do  wdth  whether 
the  witness  was  too 

The  Court:  The  court  sustained  your  objection; 
let's  not  waste  any  more  time.  [67] 

A.     How  long  w^ould  it  take  me? 

The  Court:     Don't  answer  the  question. 

Mr.  Dunn:  That  objection  w^as  sustained,  Mr. 
Sachen. 

A.     Thank  you. 

Q.  Now,  you  testified  that  you  did  not  hear 
Judge  Hartlieb,  the  Commissioner,  ask  the  defend- 
ant Wilkins  whether  or  not  she  was  drunk? 

A.     No,  I  didn't  hear  that,  sir. 

Q.  Now,  how^  far  were  you  from  Judge  Hartlieb 
during  the  proceedings  that  took  place  with  respect 
to  the  defendant  Wilkins  at  that  time  ? 

A.     Oh,  I  would  say  31/2  to  41/0  feet. 

Q.  Then  you  would  be  in  a  position,  in  all  prob- 
ability, to  have  heard  everything  that  Judge  Hart- 
lieb said,  wouldn't  j^ou? 

A.  Well,  there  w^as  Judge  Hartlieb.  There  was 
Mr.  Fitzgerald  who  was  talking  to  Judge  Hartlieb 
and  then  myself. 
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Q.  Well,  you  were  pretty  interested  in  what  was 
goinii'  on  there,  is  that  true? 

A.  Well,  yes  I  was,  but  as  I  testified,  Mr.  Fitz- 
gerald was  handling  that  phase  of  it  right  there,  sir. 

Q.  You  felt  that  your  presence  there  was  neces- 
sary ?  A.     Yes. 

Mr.  Kirkland:  Now,  your  Honor,  I  object  to 
any  further  questions  on  this.  I  will  provide  Mr. 
Hartlieb  and  he  can  ask  him  on  cross-examination. 

The  Court:  I  think  that  counsel  has  a  right  to 
determine  what  went  on  at  that  particular  trial 
since  this  witness  has  testified  that  he  did  not  recall 
Judge  Hartlieb  did  ask  her  such  a  question.  There- 
fore, the  objection  will  be  overruled. 

Q.  Were  you  paying  pretty  close  attention  to 
what  went  on  dow^n  there? 

A.  Well,  I  was  there.  I  know  that  Mr.  Fitz- 
gerald was  handling  the  case  or  handling  that  phase 
of  it.  I  was  there  and  listening  to  it.  I  didn't  get 
all  of  it  or  I  don't  remember  all  of  it. 

Q.  AVell,  let  me  repeat  the  question.  Now,  were 
you  paying  pretty  close  attention  to  what  took  place 
dowTi  there? 

A.  I  Avas  paying  attention,  but  not  too  close; 
not  as  close  as  I  would  be  if  I  were  bringing  her 
in  front  of  the  U.  S.  Commissioner,  sir. 

Mr.  Kirkland:  Your  Honor,  may  I  ask  what 
counsel  are  doing?  Both  of  them  are  cross-exam- 
ining the  witness.  One  goes  through  and  one  gets 
together — we  will  be  here  way  after  New  Year's  on 
this  case. 
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The  Court:     Objection  sustained. 

Mr.  Buckalew:  I  didn't  hear  Mr.  Kirkland's 
statement. 

The  Court:  Never  mind,  counselor,  it  wouldn't 
help  you  much,  I  am  sure. 

Q.  Did  Lena  Mae  Wilkins  throu.^hout  these  pro- 
ceedings leading  up  to  her  giving  you  a  written 
statement  seem  pretty  anxious  [69]  for  you  take 
some  action? 

Mr,  Kirkland:     Objection.   Immaterial. 

The  Court:  It  may  have  some  tendency  to  show 
her  intent  or  motive,  therefore,  the  objection  will 
be  overuled. 

Mr.  Kirkland:  Your  Honor,  I  don't  believe  the 
motive  would  give  any  assistance  to  the  court  in  this 
matter. 

The  Court:  Technically  speaking  I  agree  with 
you.  However,  the  objection  is  overruled.  It  is  be- 
fore the  court  only.   Will  you  answer  the  question. 

A.     I  would  say  she  was  quite  anxious. 

Q.     You  would  say  she  was  what? 

A.  Quite  anxious  to  give  me  a  signed  statement. 
Wasn't  that  the  question? 

Q.  Well,  I  don't  know  whether  it  was  that  or 
whether — did  she — I  think  the  question  is:  Did  she 
seem  pretty  anxious  for  you  to  take  some  action 
towards  putting  Yokely  in  jail? 

A.  She  was  anxious  to  give  me  a  signed  state- 
ment, sir. 

Q.  Did  she — would  it  be  inappropriate  for  you 
to  state  that  from  observing-  Lena  Mae  Wilkins  at 
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tliis  time  the  old  saying  came  into  your  mind  of 

''Hell  hath  no  fury  like  a  woman  scorned "1 

Mr.  Kirkland:     Objection.    Immaterial. 

The  Court:     Objection  sustained. 

Mr.  Kirkland :     Counsel  has  proven 

The  Court:  Mr.  Kirkland,  when  the  court  has 
ruled  in  [70]  your  favor  is  there  any  reason  why 
you  continue  to  talk? 

Mr.  Kirkland:     I  apologize,  your  Honor. 

The  Court:     Very  well. 

Q.  Well,  did  you  get  the  impression  from  ob- 
serving Lena  Mae  that  she  was  an  angry  woman 
determined,  evidently  set  upon  the  course  of  re- 
venge *? 

Mr.  Kirkland:     Object  to  it  again,  your  Honor. 

Mr.  Dunn:     Before  you  rule 

The  Court:  Objection  overruled.  You  may  an- 
swer. 

A.  I  know  she  was  angry.  She  seemed  like  she 
was  angry  with  Yokely,  yes. 

Q.  Did  she  seem  appreciably  aggravated  and  up- 
set? 

A.  No,  I  wouldn't  say  appreciable  angry  or 
upset.  She  just  gave  me  the  signed  statement  and 
I  told  her  that  I  wouldn't  be  able  to  do  anything 
about  it  until  I  consulted  the  United  States  Attor- 
ney. 

Q.  You  would  say,  I  take  it,  therefore,  she  was 
appreciably  aggravated  and  not  appreciably  upset? 

A.  I  can't  say  that.  I  didn't  know  Lena  Mae 
that  well,  to  be  truthful. 
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Q.     I  want  you  to  be  truthful. 

A.  To  be  truthful  I  couldn't  say  how  angry  or 
upset  she  was.  You  see  I  had  never  met  the  girl 
before  this  time. 

Q.  Well,  you  feel  you  are  capable,  do  you  not, 
of  simply  looking  at  a  stranger  and  observing  a1)- 
normal  behavior  in  that  [71]  individual  ? 

A.  Oh,  I  think  I  am,  but  I  don't  think  I  am  an 
expert  at  it. 

Q.     But  what? 

A.     I  don't  think  I  am  an  expert  at  it. 

Q.  Do  you  mean  that  you  are  equally  inexpert  at 
judging  whether  or  not  a  person  is  drunk? 

A.  I  am  not  an  expert  to  know  if  a  person  is 
drunk  or  not. 

Q.  Is  it  your  present  testimony — I  might  be  mis- 
taken— when  you  previously  testified  Lena  Mae  was 
not  drunk? 

A.  I  previously  testified  that  she  was  not  drunk, 
but  she  had  been  drinking. 

Q.  Are  you  now  testifying  that  possibly  you  were 
mistaken  when  you  previously  said  she  was  not 
drunk  ? 

A.  I  will  say  she  wasn't  drunk.  I  will  still  say 
she  wasn't  dnmk. 

Q.  Do  you  also  say  that  that  statement  of  yours 
— now,  I  want  your  fair  appraisal  of  it — is  at  best 
an  inexpert  opinion?  A.     Well 

Mr.  Kirkland :  Your  Honor,  that  calls  for  a  con- 
clusion.  It  is  argumentative. 

Mr.  Dunn:  I  want  to  know  what  this  witness 
thinks  of  his  own  testimony,  your  Honor. 
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The  Court:  I  realize  that,  l)ut,  Mr.  Kirkland, 
this  witness  is  an  expert  in  the  sense  he  has  had 
a  lot  of  experience  and  it  is  evidenced  by  virtue 
of  his  calling.  [72] 

A.     I  still  maintain  she  was  not  drunk. 

Q.  I  know  you  still  maintain  that  and  I  assume 
you  are  going  to  continue  to  maintain  it,  but  I  would 
very  much  appreciate  your  answering  this  question 
if  you  feel  you  can  fairly  do  so  and  the  question  is : 
In  evaluating  your  own  testimony  to  the  effect  that 
Lena  Mae  Wilkins  was  not  drunk,  are  you  willing 
to  say  that  that  testimony  is  at  best  an  inexpert 
opinion  ? 

Mr.  Kirkland:  Object  to  the  question,  your 
Honor,  as  being  immaterial.  The  witness  has  tes- 
tified as  to  what  he  saw  and  as  to  whether  or  not  he 
is  an  expert.  How  could  he  appraise  it?  I  assume 
only  an  M.D.  could  be  an  expert  in  a  matter  like 
this. 

Mr.  Dunn:  Your  Honor,  it  is  the  same  objection 
that  has  already  been  overruled. 

The  Court:  You  may  answer  the  question.  You 
know  better  in  your  own  mind,  Mr.  Sachen,  whether 
or  not  you  are  able  to  judge  a  person  as  to  their 
sobriety. 

A.  I  still  maintain  that  Lena  Mae  Wilkins  was 
not  drunk. 

Q.     Would  you  consider  that  answer  evasive 

A.  No,  I  wouldn't,  sir.  I  do  it  to  the  best  of 
my  knowledge. 

Q.  Just  one  further  question.  As  an  agent  of 
the  Federal  Bureau  of  Investigation  if  Lena  Mae 
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Wilkins  was  in  fact  drunk  when  that  statement  was 
given  would  you  want  it  to  be  introduced  into  [73] 
evidence  ? 

A.  If  Lena  Mae  Wilkins  was  drunk  and  I 
thought  she  was  drunk  and  as  an  agent  of  the  Fed- 
eral Bureau  of  Investigation  I  would  say  she  was 
drunk. 

Q.     Will  you  read  that  answer  back  to  me,  please. 

(Thereupon,  the  reporter  read  the  last  an- 
swer.) 

Q.  I  believe  that,  Mr.  Sachen,  but  it  doesn't  an- 
swer my  question. 

The  Court:  I  think  it  has  been  answered  suffi- 
ciently to  satisfy  the  court,  Mr.  Dunn. 

Mr.  Dunn :     I  beg  your  pardon. 

The  Court :  It  may  not  satisfy  your  mind,  but  it 
satisfies  the  court's  mind.  The  only  thing  wt  are 
concerned  about  at  this  time  is  not  his  relationship 
with  the  F.B.I.,  but  his  testimony  as  to  whether  or 
not  this  defendant  was  drunk  at  that  time  and  he 
has  testified  she  was  not.  You  may  call  your  next 
witness. 

Mr.  Buckalew:  Your  Honor,  could  I  ask  the 
witness  one  more  question? 

The  Court:  No,  the  court  feels  you  had  a  good 
chance,  both  yourself  as  well  as  through  your  co- 
counsel,  therefore,  your  motion  will  })e  denied.  You 
may  call  your  next  witness. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 
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Mr.  Kirkland :  I  would  like  to  call  Mr.  Jim  Fitz- 
gerald. 

JAMES  FITZGERALD 

called  as  a  witness  for  and  on  behalf  of  the  Gov- 
ernment, and  being'  [74]  first  duly  sworn,  testifies 
as  follows  on 

Direct  Examination 

By  Mr.  Kirkland: 

Q.     State  your  name,  please,  sir? 

A.     James  Fitzgerald. 

Q.  And  you  are  Assistant  United  States  Attor- 
ney? A.     That  is  correct. 

Q.  Mr.  Fitzgerald,  on  or  about  Se])tember  7  did 
you  have  occasion  to  see  the  defendant  Lena  Mae 
Wilkins  in  your  office? 

A.  I  don't  know  the  exact  date,  but  it  was  about 
that  time  I  saw  her  on  one  occasion  in  my  office  in 
connection  with  the  statement  which  she  had  given. 

Q.  Will  you  tell  the  court  the  condition  of  the 
defendant,  that  is,  as  to  intoxication;  whether  or 
not  she  was  intoxicated? 

A.  Well,  she  was  not.  If  she  was  intoxicated — 
I  will  say  this — that  I  didn't  notice  any  symptoms 
or  any  indications  whatsoever. 

Q.     Was  she  able  to  talk  clearly? 

A.     She  talked  clearly  enough  when  I  saw  her. 

Q.     And  was  she  able  to  walk? 

A.  From  what  I  saw  of  her  she  was  able  to  walk 
without  any  indication  of  difficulty. 

Q.     Did  you  threaten  her? 
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A.  No,  I  didn't  take  the  statement.  I  asked  lier 
to  read  it  again  and  to  make  any  corrections,  but 
as  far  as [75] 

Q.     And  did  she  read  the  statement? 

A.     She  read  it  right  there. 

Q.     Did  she  make  any  corrections? 

A.  To  the  best  of  my  recollection  she  did  make 
several  corrections  in  it. 

Q.  And  it  is  yonr  testimony  that  she  was  not 
drunk? 

A.     Not  in  any  way  that  I  could  distinguish. 

Mr.  Kirkland:     No  further  questions. 

The  Court :  You  may  cross-examine,  Mr.  Bucka- 
lew. 

Cross-Examination 

By  Mr.  Buckalew: 

Q.  How  long  did  you  have  occasion — I  mean, 
how  long  did  this  last,  this  observation? 

A.  Oh,  I'd  say  probably  about  15  or  20  minutes 
in  our  office  and  probably  10  minutes  down  at  the 
Commissioner's  Court. 

Q.    Were  you  sitting  at  your  desk? 

A.     Yes. 

Q.    Where  was  Lena  Mae? 

A.  She  was  across  the  desk  from  me  and  I  be- 
lieve I  gave  her  a  pen  at  one  time  to  make  some 
initials  and  that  was  the  closest  I  got  to  her. 

Q.     Did  you  smell  alcohol  on  her  breath  ?  [76] 

A.     I  didn't  detect  any  odor  of  alcohol. 

Q.     Did  you  have  occasion  to  observe  Lena  Mae 
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Wilkiiis  on  a  prior  occasion  when  she  testified  in 

this  court  before  the  Honorable  Judge  Folta? 

A.     No,  I  didn't,  l^ut  I  have  heard  about  it. 

Q.  Was  Lena  Mae  Wilkins  pretty  violent  the 
day  you  saw  her  as  to  her  attitude  toward  Mr. 
Yokel  y  ? 

A.  No,  she  didn't  appear  to  be  unduly  aggra- 
vated at  him.  She  was  willing  to  give  the  statement 
and  I  was  surprised — I  had  heard  so  much  about 
her  and  I  was  surprised  at  her  appearance  at  that 
time.  I  mean,  she  seemed  to  be  fairly  lady  like  when 
I  talked  to  her. 

Q.    You  heard  Mr.  Sachen's  testimony? 

A.     Yes,  I  did. 

Q.  Bid  you  hear  Mr.  Sachen  testif}^  that  she 
looked  like  she  had  been  out  all  night  *? 

A.  When  I  saw  her  I  didn't  get  that  impression. 
Of  course,  I  didn't  see  her  at  9:00  o'clock  in  the 
morning.   I  saw  her  in  the  afternoon. 

Q.     About  what  time? 

A.  To  the  best  of  my  recollection  it  was  in  the 
afternoon,  oh,  sometime  after  lunch — fairly  early  in 
the  afternoon. 

Q.  Do  you  recall  whether  or  not  she  was  dressed 
in  a  dress  or  had  slacks  on? 

A.  I  am  not  sure  what  she  wore.  I  couldn't  tell 
you,  Mr.  Buckalew.  [77]  It  is  my  impression  vshe 
had  a  dress  on,  but  I  may  be  wrong  in  that. 

Q.     Did  you  observe  her  eyes? 

A.  My  observation  was  a  general  observation.  I, 
at  that  time,  was  interested  in  examining  her  as  to 
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whether  we  should  file  a  violation  under  the  Mann 
Act  and  the  reason  I  wanted  to  see  her  was  because 
I  wanted  to  satisfy  myself  as  to  her  condition  and 
as  to  what  she  was  going  to  testify  to  and  my  gen- 
eral impression  of  her  appearance  was  that  she — 
I  will  say  this,  I  had  no  idea  or  apparently  she 
wasn't  under  the  influence  of  either  narcotics  or 
alcohol. 

Q.     Did  you  call  in  the  narcotics  officer? 

A.  No,  I  am  making  that  on  my  own  estimate 
of  w^hat  she  was  at  that  time. 

Q.     Did  you  ask  Lena  Mae  if  she  took  dope  ? 

A.     No,  I  did  not. 

Mr.  Kirkland:  Object  to  this  line  of  questioning, 
your  Honor. 

The  Court:  Well,  it  may  be  relevant  if  she  was 
under  the  influence  of  dope  at  that  time. 

Mr.  Kirkland:  The  objection  was  as  to  alcohol. 
It  doesn't  make  too  much  difference,  but  I  hate — 
it  is  so  time-consuming. 

Mr.  Buckalew:  I  didn't  hear  what  Mr.  Kirkland 
said. 

The  Court:  Well,  the  objection  is  overrruled. 
You  may  [78]  proceed. 

Q.  (By  Mr.  Buckalew)  :  Did  you  ask  her  if  she 
had  been  drinking  ?  A.     No,  I  did  not. 

Q.  You  went  with  her  down  to  the  Commission- 
er's Court?  A.     Yes. 

Q.  You  got  pretty  close  to  her  in  Commission- 
er's Court?  A.     Yes. 
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Q.  You  didn't  smell  alcohol  on  her  in  Commis- 
sioner's Court?  A.     No,  I  didn't. 

Q.  Did  you  hear  Judge  Hartlieb  ask  her  if  she 
had  been  drinking? 

A.  No,  I  don't  believe  he  asked  that  question. 
If  he  did  I  don't  recall  it,  but  it  is  my  impression 
he  did  not  ask  that  question.  He  made  an  examina- 
tion as  to  whether  she  had  signed  the  statement  or 
not  and  whether  she  had  read  it.  I  mean,  he  took 
some  trouble  to  establish  that. 

Q.  Would  you  say  that  Lena  Mae  Wilkins  had 
the  shakes  that  morning? 

A.     If  she  did  I  didn't  detect  it. 

Q.  She  spoke  to  you  then,  in  your  office,  in  an 
even  voice? 

A.  She  surprised  me  because  I  had  heard  so 
many  stories  about  it  and  the  impression  she  gave 
me  was  contrary  to  what  I  had  heard. 

Q.     Did  you  see  her  later  on  that  day  ? 

A.  I  don't  believe  I  saw  her  after  she  left  the 
Commissioner's  [79]  Court. 

Q.  Do  you  knoAV  whether  or  not  she  had  on  high 
heels?  A.     No,  Mr.  Buckalew,  I  don't. 

Q.     Did  you  observe  her  walking? 

A.     I  believe  I  did. 

Q.  But  you  don't  know  whether  she  had  on 
high  heels?  A.     No,  I  don't. 

Q.  You  don't  know  whether  she  had  on  a  dress 
or  slacks? 

A.  No.  I  have  the  impression  she  had  on  a  dress, 
but  I  may  be  wrong. 
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Q.  Do  you  think  you  could  be  wrong  as  to  her 
state  of  sobriety? 

A.  No,  because  if  there  had  been  anything  out 
of  the  ordinary,  Mr.  Buckalew,  I  think  I  would 
have  noted  it,  but  there  wasn't  anything-  out  of  the 
ordinary  that  I  could  see. 

Q.  How  close  did  you  get  to  this  woman  in  Com- 
missioner's Court? 

A.     I  got  fairly  close  to  her. 

Q.     2  feet?  A.     Within  2  feet. 

Q.     Were  you  facing  her,  face  to  face  ? 

A.  When  she  was  talking  to  the  Commissioner 
I  was  standing  almost  beside  her. 

Q.  Did  she  talk  and  look  at  you  when  she  said 
anything  ? 

A.  I  would  say  I  was  standing  beside  her  and 
she  was  talking  to  the  Commissioner. 

Q.  And  she  never  did  face  you  and  talk  to  you 
within  the  2  feet?  [80] 

A.     She  may  have.  I  am  not  sure. 

Q.  When  she  was  in  the  Commissioner's  Court 
you  didn't  observe  anything  unusual  about  her  de- 
meanor or  appearance?  A.     Nothing  at  all. 

Mr.  Buckalew :     Your  witness,  Mr.  Dunn. 

The  Court :  Mr.  Dunn,  do  you  have  any  ques- 
tions ? 

Mr.  Dunn :     Just  a  couple,  your  Honor. 
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Cross-Examination 
By  ^fr.  Dunn: 

Q.  Did  you  have  occasion  to  talk  to  Lena  Mae 
Wilkins  just  prior  to  her  appearance  before  the 
Grand  Jury  recently  ?  A.     Yes,  I  did. 

Q.  At  that  time  did  she  make  any  statement  to 
you  concerning  her  state  of  soberness  at  the  time 
this  statement  was  given? 

A.     Yes,  she  did.   She  said  she  was  drunk. 

Q.     She  said  she  was  drunk?  A.     Yes. 

Q.     Did  you  reply  to  that  statement? 

A.     Yes. 

Q.     What  did  you  say? 

A.  I  told  her  if  there  was  any  question  about  it 
I  would  have  to  say  she  wasn't  drunk.  [81] 

Q.  Did  you  say  you  would  go  before  the  Grand 
Jury  and  sw^ear  she  was  not? 

A.  I  said  if  there  was  any  question  about  it  I 
would  have  to  say  she  wasn't  drunk  because  that 
was  my  impression. 

Q.  Did  you  tell  her  you  would  make  that  state- 
ment to  the  Grand  Jury  ? 

A,     I  don't  recall  that. 

Mr.  Kirkland:  Your  Honor,  I  object  to  this  line. 
It  is  immaterial. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Dunn)  :  Well,  your  testimony  then 
is,  if  I  understand  it  correctly,  that  at  the  time 
you  talked  to  Lena  Mae  Wilkins  before  her  appear- 
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ance  before  the  Grand  Jury  you  told  her  that  you 

would  say  that  she  was  not  drunk? 

A.  I  told  her  first  of  all  I  didn't  think  she  was 
drunk.  I  told  her  if  there  was  any  question  about 
her  I  would  have  to  say  she  was  not  drunk. 

Q.  Now,  is  your  present  testimony  to  this  effect, 
tell  me  whether  or  not  I  am  stating  it  fairly,  that 
if  she  was  intoxicated  at  that  time  you  didn't  notice 
any  indication  of  it  ? 

A.     That  is  essentially  my  position. 

Mr.  Dunn:     No  further  questions. 

The  Court:    Very  well.  You  may  step  down. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.)   [82] 

The  Court :  You  may  call  Mr.  Hartlieb  for  one 
question  only  as  to  whether  or  not  he  asked  the 
defendant  whether  she  was  drunk.  Anything  beyond 
that  point  would  be  cumulative  and  time-consuming 
and  of  no  probative  value. 

GORDON  L.  HARTLIEB 

called  as  a  witness  for  and  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testifies  as  follows 
on 

Direct  Examination 

By  Mr.  Kirkland: 

Q.     State  your  name,  please? 
A.     Gordon  Hartlieb. 

Q.  And  you  are  United  States  Commissioner 
for  the  Anchorage  precinct? 
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A.     That  is  ti'ii(»,  sir. 

Q.  And  you  were  serving  in  that  capacity  on 
September  7,   1954?  A.     Yes,   sir. 

Q.  And  while  acting  as  United  States  Com- 
missioner was  th(»  defendant  Lena  Mae  Wilkins 
l)rought  before  your  court  to  sign  an  affidavit — or, 
to   swear   to   the   truth   of   a   statement? 

A.     Yes,  sir. 

Q.  Did  you  ask  the  defendant,  or  the  witness  at 
that  time,  Lena  Mae  Wilkins,  if  she  was  drunk? 

A.     No,  I  did  not. 

Mr.  Kirkland:     Thank  you,  sir.  [83] 

The  Court :     Any  cross-examination  ? 

Cross-Examination 
By  Mr.  Buckalew : 

Q.  Do  you  recall.  Judge  Hartlieb,  if  you  asked 
her  anything? 

A.  Do  you  want  me  to  now  testify  as  to  what 
I  asked  her?  Is  that  what  you  are  asking  me? 

The  Court:  No,  he  asked  whether  or  not  you 
asked  her  anything. 

A.  I  asked  her  if  it  was  her  voluntary  statement. 
I  asked  her  if  she  swore  to  it.  I  asked  her  if  they 
were  her  initials.  I  asked  her  if  it  was  her  signature. 

Q.     Did  she  sign  the  statement  in  front  of  you? 

A.  No,  she  didn't,  to  the  best  of  my  knowledge. 
She  had  signed  it  and  I  pointed  to  the  signature 
and  asked  her  if  it  was  her  signature  and  if  she  had 
sianed  it. 
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Q.     You  didn't  see  her  sign  the  statement? 

A.     No,  sir,  I  can't  testify  that  I  did. 

Q.  Did  you  smell  liquor  on  her  breath,  Judge 
Hartlieb? 

Mr.  Kirkland:  Your  Honor,  am  I  going  to  be 
allowed  to  ask  these  questions'? 

The  Court:  If  you  don't  object  the  court  can't 
rule. 

Mr.  Kirkland :  I  thought  counsel  understood.  I 
was  [84]  beginning  to  get  confused. 

The  Court:  Well,  the  court  is  looking  to  you 
to  object,  counselor.  I  am  not  conducting  the  trial. 

A.     Do  I  answer  the  question  ? 

Mr.  Plummer:  I  object  at  this  time.  The  witness 
was  called  for  one  purpose  only. 

Mr.  Kirkland:     I  thought  I  had  objected. 

The  Court:     Objection  sustained. 

Mr.  Buckalew:     Nobody  objected. 

Mr.  Dunn:  Then,  Your  Honor,  if  Mr.  Kirkland 
called  the  witness  for  just  one  purpose  only  we  are 
willing  to  make  Mr.  Hartlieb  our  witness  in  order  to 
examine  him  fully. 

The  Court :     You  may  do  so. 

Mr.  Plummer :  The  ruling  is,  as  I  understand  it, 
the  one  question  only  was  made  by  the  court,  not 
by  the  Government. 

The  Court:  That  is  right.  You  may  step  down, 
Mr.  Hartlieb.  Thank  you  for  coming. 

(Thereui)on,  the  witness  was  excused  and  left 
the  stand.) 
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The  Court :  Do  you  have  any  more  witnesses  you 
want  to  put  on? 

Mr.  Kirkland:  I  have  some  more.  This  is  a 
hearing  for  the  convenience  of  the  court.  I  have  the 
City  Magistrate,  Mr.  George  McLaughlin. 

The  Court:  Well,  I  think  he  should  come  for- 
ward hecause  we  don't  have  corroboration  from  his 
office.  [85] 

GEORGE  M.  Mclaughlin 

called  as  a  witness  for  and  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testifies  as  follows 
on 

Direct  Examination 

By  Mr.  Kirkland: 

Q.     State  your  name,  please,  sir? 

A.     George  M.  McLaughlin. 

Q.     And  you  are  an  attorney  at  law '^ 

A.     I  am. 

Q.  And  you  are  also  the  City  Magistrate  for  the 
City  of  Anchorage?  A.     I  am. 

Q.  And  you  were  acting  in  that  capacity  during 
the  month  of  September  ?  A.     I  was. 

Q.  Mr.  McLaughlin,  did  you  have  occasion  to 
see  the  defendant  in  this  case,  Lena  Mae  Wilkins, 
in  the  company  of  Officer  Pass,  I  believe,  and 
Special  Agent  Sachen  of  the  F.  B.  I.  ? 

A.  If  I  may  expedite  the  matter — the  only  time 
that  Mr.  Sachen  and  Detective  Pass  were  ever  in  my 
office  is  when  they  were  accompanied  there  by  a 
negress.  I  cannot  say  what  date  that  was. 
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Q.  And  will  you  describe  the  appearance,  that 
is,  to  intoxication  of  the  defendant? 

A.  It  is  my  distinct  impression  that  the  negress 
who  was  [86]  accompanied  by  Detective  Pass  and 
Mr.  Sachen  was  sober. 

Q.  Did  the  defendant  swear  to  a  complaint  in 
your  court? 

A.  Yes,  the  defendant  did  swear  to  a  complaint 
in  my  court. 

Q.    AVhat  was  that  complaint,  sir? 

A.  My  recollection  is  that  it  was — I  do  not  even 
remember  the  name  of  the  man — it  was  a  complaint 
for  maintaining  or  pimping.  It  was  against  a  pimp 
is  my  distinct  recollection. 

Q.  You  don't  remember  whether  or  not  the  de- 
fendant w^as  there? 

A.  I  cannot  say  who  it  was  against,  the  person 
it  was  against. 

Mr.  Buckalew :  Your  Honor,  I  would  like  to  ask 
that  Judge  McLaughlin's  statement,  "that  it  was 
against  a  pimp,"  that  is,  what  he  remembers  about 
it,  be  stricken. 

The  Court:  It  may  be  stricken.  It  is  before  the 
court.  It  doesn't  influence  the  jury. 

Mr.  Buckalew:  I  want  to  point  that  out  to  His 
Honor,  because  I  have  been  in  Judge  McLaughlin's 
court. 

The  Court:     Any  more  questions,  counselor? 

Q.  Do  you  allow  anyone  to  sign  a  complaint  in 
your  court  in  front  of  you  that  are  intoxicated, 
drunk  ?  A.     Never. 
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Mr.  Kirklaud:     Thank  you,  sir. 

The  Court :  You  may  cross-examine,  Mr.  Bucka- 
lew.  [87] 

Cross-Examination 
By  Mr.  Dunn: 

Q.  Mr.  McLaughlin,  did  you  notice  Mr.  Kirk- 
land's  switching  in  the  course  of  his  questioning 
from  your  answers,  "that  there  was  a  Negress  be- 
fore me,"  to  his  saying  the  defendant*?  Did  you 
catch  that?  A.     Yes,  I  heard  it. 

Q.     Well,  do  you  know  who  this  Negress  was? 

A.  I  cannot  say.  The  lady  is  familiar  to  me,  but 
I  cannot  say  that  she  was  the  lady  specifically  who 
was  there  on  that  day. 

Q.  And  this  sober  person  who  came  before  you 
might  have  been  any  Negress  in  the  Anchorage  area, 
is  that  true  ? 

A.  That  is  quite  true,  but  the  only  Negress  who 
ever  complained  or  signed  a  complaint  in  my  office 
at  any  time  in  all  the  time  that  I  have  been  Magis- 
trate was  a  Negress  who  was  accompanied  by  Mr. 
Sachen  and  accompanied  by  Detective  Pass.  Within 
my  recollection  that  is  the  first  and  the  last  time 
that  Mr.  Sachen  was  in  my  office. 

Q.  Now,  you  stated,  did  you  not — I  want  to  see 
if  these  were  your  words — that  it  was  your  impres- 
sion that  this  Negress,  w^hoever  she  was,  was  sober? 

A.     That  is  so. 

Q.  Now,  did  you  ever  talk  to  me  about  the  so- 
brietv  of  this  individual? 
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A.  Yes,  I  did  by  phone  and  I  think  subsequently 
thereafter.  [88] 

Q.     Do  you  remember  what  you  told  me  then? 

A.  Within  my  recollection  I  told  you  that  I 
would  have  to  say  she  was  sober;  that  she  was  not 
drunk. 

Q.  Let  me  ask  you  if  you  said  this — see  if  this 
refreshes  your  recollection — did  you  tell  me,  "that 
if  she  was  drunk  you  didn't  remember  it"? 

A.  No,  I  may  have  used  the  expression  indicat- 
ing she  was  sober. 

Q.  You  don't  remember  saying  that  to  me  if  you 
did  say  it? 

A.  I  may  well  have  said — ^what  was  the  phrase 
that  you  suggested? 

Q.  I  asked  whether  or  not  you  can  now  re- 
member saying  to  me,  "that  if  this  Negress  was 
drunk  you  don't  remember  it"? 

A.  I  may  well  have  said,  "if  she  was  drunk." 
I  certainly  don 't  remember  it  with  the  accent  on  the 
"don't  remember  it."  It  was  my  intention  to  indi- 
cate to  you  that  she  was  sober. 

Q.  Do  you  think  you  might  have  made  that 
statement? 

A.  Made  the  statement  with  a  stress  on  the  fact 
that  T  didn't  or  don't  remember  it? 

Q.  Could  you  have  made  the  statement  with  the 
stress  on,  "I  certainly"? 

A.     I  question  whether  I  would  have.  I  can't  re- 
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call  it,  Mr.  Dunn,  but  it  was  my  intention,  certainly, 

at  that  time  to  indicate  she  was  sober. 

Q.     This  Negress?  A.     Yes.  [89] 

Mr.  Dunn  :     Thank  you. 

The  Court :     Mr.  Buckalew. 

Cross-Examination 
By  Mr.  Buckalew: 

Q.  Judge  McLaughlin,  do  you  recall  who  signed 
that  complaint? 

A.  My  recollection  is  that  it  was  the  Negress 
who  accompanied  these — either — both  of  the — 
Sachen  and  Pass.  I  couldn't  be  sure.  Detective  Pass 
may  w^ell  have  signed  it.  I  haven't  checked  my  rec- 
ords to  determine. 

Q.  Did  you  interrogate  this  Negress  about  the 
facts  of  the  complaint? 

A.     My  recollection  is  that  I  did. 

Q.     How  long  did  you  interrogate  her? 

A.  Mj  recollection  is  it  was  about  a  minimum 
of  5  minutes. 

Q.  You  talked  to  her  for  5  minutes  but  you  are 
not  sure  you  could  identify  this  particular  Negress 
at  all?  A.     That  is  right. 

Q.  That  was  in  your  of&ce  down  at  the  court- 
house ? 

A.  No,  that  was  in  my  office  in  the  First  National 
Bank  building. 

Q.  Do  you  know  whether  or  not  this  Negress  was 
seated  across  from  your  desk?  [90] 
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A.  It  is  my  distinct  recollection  she  was  seated 
across  from  my  desk,  Mr.  Buckalew. 

Q.  Yon  didn't  observe  anything  unusual  about 
this   particular  woman? 

A.     Nothing  that  I   can  recall. 

Q.  Do  you  recall  her  telling  you  that  she  wanted 
to  get  somebody  by  the  name  of  Yokely  in  jail  as 
quick  as  possible? 

Mr.  Kirkland:  Object  to  the  question.  Imma- 
terial. 

The  Court:  The  only  materiality  it  could  have 
is  whether  or  not  this  may  have  probative  value 
as  to  her  sobriety. 

Mr.  Buckalew:  Your  Honor,  I  don't  want  to 
say  this,  but  His  Honor 

The  Court:  The  objection  is  overruled.  You 
may  answer. 

Mr.  Buckalew:     I  was  going  to  say 

The  Court:  Objection  overruled.  Go  ahead. 
There  is  no  use  in  making  a  speech  after  the  court 
has  ruled  in  your  favor. 

A.  Mr.  Buckalew,  I  can't  recall  her  saying  spe- 
cifically it  was  a  Mr.  Yokely.  I  can  remember  that 
she  was  quite  anxious  to  have  this  warrant  issued 
against  some  person. 

Q.  Did  you  say  you  were  going  to  get  that  person 
in  jail  right  now  ?  A.     I  can't  recall. 

Mr.  Kirkland:  Your  Honor,  I  object  to 
that.  [91] 

The  Court:     Objection   sustained. 
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Q.  But  she  was  anxious  to  get  this  person  in 
jail? 

The  Court:     He  so  testified,  counselor. 

.V.  It  is  my  impression  the  lady  was  quite  fear- 
ful of  one  or  two  things,  I  recall. 

Q.     She  was  visually  upset,  wasn't  she? 

A.  Yes,  you  would  call  it  visual l}^  upset  if  vehe- 
ment is  being  visually  upset.  She  was  visually  upset. 

Q.  Now,  if  she  was  vehement  what  did  you  ob- 
serve of  her  demeanor  that  made  you  reach  the  con- 
clusion  she  was  vehement? 

A.     Vehement  in  the 

Mr.  Kirkland :     Object  to  the  question. 

The  Court:  Objection  sustained.  It  hasn't  any- 
thing to  do  with  whether  she  was  drunk  or  sober. 

Mr.  Buckalew:     It  might,  Your  Honor. 

The  Court:     Objection  sustained. 

Q.     AYas  she  shaky? 

A.  My  recollection  is  no.  As  I  recall,  Mr.  Buck- 
alew, there  was  nothing  that  indicated  to  me  she  was 
drunk  or  under  the  influence. 

Q.     Did  you  observe  her  walk.  Judge? 

A.  Vaguely,  I  must  have  observed  her  walk  be- 
cause I  was  present — it  is  not  a  large  room  and  I 
would  have  seen  her  enter  and  I  would  have  seen 
her  leave. 

Q.  It  didn't  occur  to  you  when  you  brought  that 
woman  in  there,  [92]  ''here  is  another  drunk  I  am 
going  to  throw  in  jail,"  did  it?  Did  that  occur  to 
you  ? 

A.     No.  As  a  matter  of  fact,  my  recollection  is 
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that  the  lady  was  nnder  arrest.  My  recollection  is 
that  she  was  a  conij)laining  witness  or  at  least  to 
provide  the  testimony  on  which  basis  of  a  warrant 
would  issue. 

Q.  Did  you  think  it  unusual  they  should  bring 
a  complainant  in  there? 

Mr.  Kirkland:     Objection. 

The   Court:     Objection  sustained. 

Mr.  Buckalew :  Your  Honor,  here  is  the  problem 
Mr.  Dunn  and  I  both  have :  These  witnesses  can  only 
remember  certain  things.  I'd  say  all  the  witnesses 
are  hostile  and  I  am  not  going  to  ask  any  more 
questions. 

The  Court:  Vei-y  well.  The  court  has  to  rule 
upon  the  questions  of  admissibility  of  evidence  as 
to  the  relevancy,  the  competency  and  materiality 
and  the  court  rules  rather  readily,  as  you  noticed, 
from  time  to  time  because  it  should  be  very  obvious 
that  it  is  not  relevant,  material  or  competent. 

Mr.  Buckalew:  There  is  only  one  thing  I  want 
to  point  out  to  the  court.  We  are  having  a  most 
difficult  time  finding  out  anything. 

The  Court:  Well,  counselor,  you  have  the  right 
to  call  your  own  witnesses. 

Mr.  Buckalew:  We  are  going  to  do  that.  Your 
Honor.  [93] 

The  Court:  Very  well.  You  may  step  down. 
Thanks  for  coming. 

(Thereujjon,  the  witness  was  excused  and  left 
the  stand.) 
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The  Court :  Does  the  Govermnent  rest  as  to  this 
portion  of  the  proof? 

Mr.  Kirkland:     If  the  court  is  desirous 

Tlie  Court :     No,  the  court  is  not. 
Mr.   Kirkland:     The  Government  rests   on  this 
point  tlien. 

The  Court:  What  is  your  pleasure — would  you 
like  a  recess?  The  court  reporter  must  change  paper, 
therefore,  the  court  will  stand  in  recess  for  10  min- 
utes. 

(Whereupon,  at  4:05  o'clock  p.m.,  following 
a  10-minute  recess,  court  reconvenes,  and  the 
following  proceedings  were  had:) 

The  Court:  Mr.  Buckalew,  you  may  call  your 
first  witness. 

Mr.  Dunn:     Call  Mr.  Richard  Burge. 

The  Court:  Mr.  Burge  may  come  forward  and 
be  sworn. 

RICHAED  W.  BURGE 
called  as  a  witness  for  and  on  behalf  of  the  defend- 
ants, and,  being  first  duly  sworn,  testifies  as  follows : 

The  Court:  Now,  I  point  out  to  you  the  court 
will  not  jiermit  both  counsel  to — that  is,  one  to  have 
direct  and  the  other  [94]  have  a  cross  on  this. 

Mr.  Dunn:     All  right.  Your  Honor. 

Direct  Examination 
By  Mr.  Dunn: 

Q.     Will  you  state  your  name,  please? 
A.     Richard  W.  Burge. 
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Q.  Mr.  Burge,  do  you  know  the  defendant,  Lena 
Mae  Wilkins?  A.     Yes,  I  do. 

Q.     How  long  have  you  known  her? 

A.  Approximately  2  years,  year  and  half  to  2 
years. 

Q.  Have  you  ever  seen  the  defendant — by  the 
defendant  I  am  referring  only  to  the  defendant  Wil- 
kins — have  you  ever  seen  the  defendant  drunk? 

A.     Yes,  I  would  consider  her  drunk. 

Mr.  Kirkland:  Object  unless  it  is  preliminary 
to  the  certain  day. 

The  Court:     Is  it  preliminary? 

Mr.  Dunn:     It  is  preliminary,  Your  Honor. 

The  Court:     Go  ahead.  Objection  overruled. 

Q.  Well,  now  throughout  this  2-year  period  have 
you  observed  her  in  both  a  sober  and  drunk  con- 
dition? A.     I  have,  Yes, 

Q.  And  have  you  observed  her  frequently  enough 
that  you  feel  that  j^ou  can  tell  when  she  is  sober  and 
when  she  is  drunk? 

A.     I  have  by  her  actions,  yes. 

Q.  Well,  now^  there  has  been  appreciable  testi- 
mony elicited  here,  Mr.  Burge,  concerning  the  time 
at  which  a  statement  was  taken  [95]  from  the 
defendant  Wilkins,  a  statement  given  to  an  officer 
Pass  and  F.B.I.  Agent,  Mr.  Sachen,  and  testimony 
to  the  etfect  that — that  statement  was  sworn  to 
before  the  United  States  Commissioner.  Now,  did 
you  see  the  defendant  Wilkins  that  same  day?  Do 
vou  know? 
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A.     Well,  I  didn't  read  the  statement  and  I 

Mr.  Plmnmer:  Object  to  the  question.  He  has 
not  specified  what  day  it  was  yet. 

Mr.  Dunn:  I  don't  think  the  witness  knows  the 
date,  Your  Honor.  That  is  the  reason  I  asked  the 
witness  if  he  saw  the  defendant  Wilkins  on  the  same 
day  the  defendant  allegedly  gave  this  statement.  I 
am  tiying  to  tie  it  to  that  day  although  not  a  day. 

Mr.  Plummer:  How  can  you  establish  that  if 
he  wasn't  present  when  the  statement  was  given? 

Mr.  Dunn:  I  can't.  The  only  way  I  can  establish 
it  is  by  asking  him  questions. 

The  Court:  The  objection  is  overruled.  This  is 
before  the  court  and  we  are  only  trying  to  get  at 
the  facts  as  quick  as  possible. 

A.  Well,  Mr.  Dunn,  I  will  answer  your  question 
in  this  manner.  The  day  that  Lena  Mae  was  in  the 
Commissioner's  Office,  the  day  that  Yokely  was 
arrested  by  Mr.  Sachen  and  Mr  Pass,  I  was  present 
in  the  Commissioner's  Office  and  I  saw  Lena  Mae  in 
the  Commissioner's  Ofi&ce.  I  was  present  in  East 
Chester  [96]  when  they  put  Yokely  in  the  car  and 
brought  him  to  town.  Now,  the  exact  date  and  exact 
time  I  am  not  aware  of  to  the  extent  that  I  would 
swear  to  the  time. 

Q.    But  you  did — excuse  me. 

A.  But  I  do  know  that  it  was  the  day  that  the 
Commissioner  swore  to  some  statement  and  asked 
her  if  she  know  what  was  in  the  Statement  and  he 
had  her  raise  her  right  hand,  asked  her  if  she  knew 
what  was  in  the  statement  and  if  it  was  true  and 
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some  things  to  that  effect,  but  I  couldn't  hear  it 
all  because  I  was  tending  to  some  other  business  in 
the  Commissioner's  office. 

Q.  Can  you  answer  this  question.  Did  you  see 
the  defendant  Wilkins  on  the  day  that  the  defendant 
Yokely  was  arrested  ?  A.     Yes,  sir,  I  did. 

Q.  Well,  now  where  did  yoTi  first  see  the  defend- 
ant Wilkins  that  day*? 

A.  Well,  I  met  her  and  Officer  Pass  and  Agent 
Sachen  and  United  States  Attorney  Fitzgerald  com- 
ing out  of  the  United  States  Attorney's  office. 

Q.    And  did  you  speak  to  the  defendant  ? 

A.  Well,  Mr.  Pass  came  out  first  and  I  spoke 
to  him  and  he  spoke  to  me.  She  came  out  second  and 
she  said  to  me,  "Hello,  Mr.  Burge,"  and  I  spoke, 
I  said,  "Hello,  Maggie." 

Q.     She  said,   "Hello,  Mr.  Burge"? 

A.     Yes,  she  did.  [97] 

Q.  Do  you  attribute  any  significance  to  her  greet- 
ing, "Hello,  Mr.  Burge"?  A.    Yes,  I  do. 

Q.     What  significance  ? 

A.    Well,  on  several  occasions 

Mr.  Kirkland:  Object  to  it,  Your  Honor,  as  to 
what  he  attributes. 

The  Court:     Objection  sustained. 

Q.  Well,  over  this  period  of  2  years  that  you 
have  known  Lena  Mae  Wilkins  have  you  gotten  to 
loiow  her  well  enough  to  use  first  names'? 

A.  Well,  she  calls  me  Eichard,  but  generally 
when  I  am  in  a  bar  and  if  she  has  been  drinking  or 
having  some  misunderstanding  with  different  ones 
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in  the  har  and  I  speak  to  her  she  would  address  me 

formally  then  "Mr.  Burge." 

Q.  Is  this  or  is  this  not  true  that  when  the 
defendant  Wilkins  is  drinking  rather  heavily  she 
calls  you  Mr.  Burge  and  otherwise  she  calls  you 
Richard? 

A.     That  is  a  fact,  yes,  sir. 

Q.  And  she  called  you  Mr.  Burge  when  she 
stepped  out  of  the  District  Attorney's  office? 

A.     Yes,  she  did. 

Q.  Now,  when  you  first  saw  her  there,  that  is, 
stepping  out  of  the  District  Attorney's  office 

Mr.  Plummer:  I  object  to  this  line  of  question- 
ing. He  [98]  can  ask  the  witness  to  state  as  to  her 
sobriety,  intoxication.  What  he  calls  her  on  March  3, 
or  April  2  has  no  probative  value  whatever. 

The  Court:  How  does  it  tend  to  prove  the  de- 
fendant was  drunk  or  sober  ? 

Mr.  Dunn :  By  the  testimony  of  the  witness  here, 
Your  Honor.  So  far  as  I  see  it  the  witness  has  testi- 
fied that  when  the  defendant  is  drunk  she  calls  him 
Mr.  Burge  and  when  she  is  sober  she  calls  him  Rich- 
ard and  on  this  particular  day  she  called  him  Mr. 
Burge.  It  is  merely  one  bit  of  the  evidence  toward 
drunkenness.  I  am  going  on.  It  is  not  all  I  have. 

Mr.  Plummer:  My  contention  is.  Your  Honor, 
if  he  wants  to  know  what  this  witness  thinks  was 
the  condition  of  the  defendant  on  that  day  as  to 
sobriety  he  can  ask  this  witness. 

Mr.  Dunn :    I  am  going  to  ask  him. 

The  Court :    I  feel  the  first  question  was  more  or 
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less  preliminary,  but  the  objection  will  be  sustained 
as  to  any  further  questions   along  the   same   line 
so  finely  drawn  and  it  doesn't  have  much  probative 
value,  as  you  may  well  understand,  Mr.  Dunn. 

Q.  (By  Mr.  Dumi) :  Where  were  you  going 
when  you  saw  the  defendant  Wilkins  coming  out  of 
the  District  Attorney's  office? 

The  Court:  Mr.  Dunn,  what  relevancy  does  that 
have? 

Mr.  Dunn:  Your  Honor,  it  is  a  preliminary 
question.  What  I  am  trying  to  bring  out  is  this :  He 
was  going  a  certain  [99]  place  and  in  the  course  of 
that  he  walked  behind  her  and  then  I  am  going 
to  ask  what  he  saw  when  he  walked  behind. 

The  Court:  Would  you  please  get  to  the  point. 
I  am  not  trying  to  shut  you  off,  but  it  seems  like 
you  are  talking  the  long  way  around. 

Q.  Did  you  follow  the  defendant  Wilkins  down 
the   hall  in  the   Federal   Building'? 

A.     Yes,  I  did. 

Q.  What  did  you  observe  with  respect  to  the 
way   in  which   she   walked? 

A.  Well,  I  would  say  it  wasn't  her  usual  actions 
to  the  extent  that  in  the  course  of  time  of  knowing 
the  defendent  her  actions  are  quite  a  bit  different 
when  she  is  drinking. 

The  Court:  May  I  interrupt  you,  please.  Does 
it  make  any  difference  if  she  is — how  she  walked? 

A.  Well,  generally  when  she  is  drinking  she  is 
mad. 

The  Court:     Well,  was  she  mad  on  this  occasion? 
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A.  Yes,  sir,  she  was  and  I  didn't  realize  it  as 
much  as  I  did  when  I  saw  her  later. 

The  Court:  How  do  you  know  she  was  mad  on 
this   occasion? 

A.  Because  of  the  vile  and  abusive  language  she 
was  using  in  front  of  the  officer.  The  officer  tried 
to  shut  her  up  and  she  wouldn't  do  it. 

The  Court:     Was  that  in  the  hall  here? 

A.     No,  sir,  this  was  about  30  minutes  later.  [100] 

The  Court :     This  is  after  that? 

A.     Yes,  sir. 

The  Court :  I  see.  Thank  you.  You  may  proceed, 
counselor. 

Q.  (By  Mr.  Dunn.) :  Now,  did  you  see  the  de- 
fendant later  after  observing  her  in  the  Commission- 
er's office? 

A.  Not  later  than  30  minutes  after  I  saw  her  in 
the  Commissioner's  office. 

Q.     Ajid  how   was  she   acting  then? 

A.     Quite  abusive,  I  would  say. 

Q.  Was  she  acting  in  a  drunken  or  sober  man- 
ner ? 

A.  Well,  she  was  talking  quite  a  bit.  She  was 
loud.  She  was  using  quite  a  bit  of  profanity  and 
Mr.  Pass  asked  her  to  keep  quiet  and  his  authority 
had  no  effect  on  her.  She  just  kept  right  on  talking 
and  cussing. 

Q.  Now,  in  your  opinion,  Mr.  Burge,  from  ob- 
serving the  defendant  throughout  your  acquaintance 
with  her,  the  2  years,  when  you  saw  her  on  this  par- 
ticular day  was  she  drunk  or  sober? 

A.     Well,  in  my  honest  opinion  I  think  she  was 
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under  the  influence  of  something.  I  couldn't  say.  I 

didn't  smell  whiskey  on  her  because  I  wasn't  exactly 

close   to   her,   but   it   was   something.    She   wasn't 

normal. 

Q.  Well,  would  you  say  her  appearance  was  ab- 
normal? A.     It  was,  yes.  [101] 

Q.  That  abnormality  was  caused  by  drink?  Was 
she  drunk  or  sober,  assuming  it  was  caused  by 
drink?  A.     She  was  drunk. 

Q.     Would  you  say  she  was  obviously  drunk? 

A.  From  her  actions,  yes,  sir.  A  person  would 
have  to  be  drunk  to  disrespect  people  that  use  the 
disrespect  she  w^as  using.  I  would  say  she  would 
have  to  be  under  the  influence. 

Q.  Were  there  a  numbei*  of  officers  around  the 
defendant  down  in  the  Flats  after  she  left  the 
Commissioner's  office? 

A.  Well,  at  one  time,  yes,  sir.  To — if  I  may  make 
myself  explicit. 

The  Court:     You  may. 

A.  I  drove  down  to  East  Chester  Flats  across 
the  street  from  Yokely's  home  wiiere  she  had  been 
residing  and  I  saw  Officer  Pass'  car.  City  car  there. 
I  saw  Mr.  Sachen  standing  in  the  doorway  so  I 
walked  over  and  I  said  to  him,  "Are  you  arresting 
Yokely?"  He  said,  "Yes,"  and  I  said,  "Well,  my 
interest  is  the  bond  part  of  it.  Could  you  tell  me 
about  what  the  bond  is  going  to  be?"  and  he  said, 
"Well,  I  don't  know.  I  couldn't  tell  you  the  charge. 
I  can  tell  no  one  the  charge,  but  I  have  2  charges  and 
I  think  Mr.  Pass  has  a  couple  of  charges  against 
him.  The  bond  will  be  pretty  high."  And  I  said. 
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''Well,  I  will  see  about  securing  a  bond  for  him." 
At  this  time  there  was  only  the  2  officers  there  and 
I  didn't  get  in  the  house,  but  I  could  hear  Mr. 
Pass  telling  [102]  Yokely  to  hurry  up  and  come 
out  and  Mickey  was  in  the  hallway  there  some- 
place talking  quite  loud.  I  I'efer  to  Mrs.  Wilkins  as 
Mickey.  I  stood  there  and  talked  with  Officer  Sachen 
for  awhile  about  the  case,  the  bonding  part  of  it, 
and  Yokely  came  out  and  Officer  Pass  was  behind 
him,  I  think,  and  then  Mickey  came  out  and  Officer 
Sachen  walked  over  to  the  car  and  opened  the  back 
door — in  the  meantime  they  were  trying  to  get 
Yokely  away  from  the  house  and  he  was  telling  them 
he  didn't  want  to  leave  unless  they  carried  her  away 
and  not  leave  her  there  with  his  wife  because  his 
wife  was  sick  and  she  was  loud  and  talking  and 
drinking  and  she  might  aggravate  and  cause  his 
wife  to  get  in  trouble  by  being  nervous.  Officer 
Sachen  told  him  as  far  as  he  was  concerned  that 
was  her  home  and  she  said  she  had  been  living 
there,  it  was  her  castle  or  something  to  that  effect. 
So  ^Irs.  Wilkins  at  this  time  was  being  pretty 
vulgar  to  the  extent  of  being  abusive,  using  pro- 
fane language  and  she  was  talking  directly  to 
Yokely  about  the  condition  she  was  in  or  something 
to  that  extent  and  he  was  trjdng  to  put  her  out  or 
something,  so  she  walked  up  behind  him — he  was 
l^ehind  Officer  Sachen  and  Officer  Sachen  was 
headed  to  the  car — she  was  being  abusive  to  the 
extent  she  was  calling  him  foul  names  and  he 
turned  around  and  hit  her. 
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The  Court:     When  you  say  ''he" 

A.     Yokely.  [103] 

The  Court :     I  see.  Thank  you. 

A.  So  Officer  Sachen  caught  him  from  the  rear 
b}^  the  arm  and  Officer  Pass  said,  "Well,  there  is 
another  charge  against  you."  I  was  standing  near 
the  officer  and  I  said,  "Sure  is,  but  it  was  aggra- 
vated assault."  I  said,  "If  she  talked  to  you  that 
way  you  would  probably  hit  her  yourself."  So  I 
think  Officer  Pass  at  this  time  decided  to  call  some 
City  officers  down  to  move  her,  or  something.  So 
they  stood  around  there  awhile,  waited  until  the 
City  car  came  down  with  2  uniformed  officers  and 
a  plainclothesman — I  think  the  man  was  Mr.  Hal- 
lowfield,  I  think  that  is  the  detective's  name — any- 
way, the  detective  talked  with  Mr.  Pass  for  a  few 
minutes.  Mr.  Sachen  and  Mr.  Pass  put  Yokely  in 
the  car  and  left.  The  2  uniformed  officers  went  into 
the  house  with  Lena  Mae.  In  the  meantime  this 
plainclothes  officer  walked  over  to  me  and  said, 
"What  is  it  all  about,  Richard" 

The  Court:  No,  I  am  not  interested  in  what 
happened  between  you  and  the  officer.  I  am  inter- 
ested in  what  happened  between  the  defendant 
Wilkins  and  other  people. 

A.     That  is  what  I  was  trying  to 

The  Court:  If  you  will  just  get  right  to  the 
point. 

A.  Anyway,  she  went  into  the  house  with  these 
2  officers.  She  was  cussing  and  raising  sand  so  I 
was  asked  at  this  time  what  was  wrong  with  her. 
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was  she  under  the  influence  of  narcotics  or  whiskey 
and  I  said,  "I  don't  know.  She  is  under  the  [104] 
influence  of  something,  don't  you  think?"  So  then 
she  came  out  and  was  talking  and  they  got  in  the 
Oflicers'    car    and    carried    her    away    in   the    car. 

Q.  Was  that  one  of  the  oflicers  that  asked  you 
whether  or  not  she  was  under  the  influence  of  nar- 
cotics or  drunk  or  what  was  wrong  with  her? 

The  Court :  Yes,  the  court  understood  that  as 
such. 

A.  Yes,  that  was  one  of  the  officers  that  came 
down.  Officer  Pass  called  for  them  to  come  down 
and  move  her  away  from  there. 

Q.  In  your  opinion,  from  what  you  know  of 
Lena  Mae  Wilkins  when  she  is  sober  and  when 
she  is  drunk,  was  she  at  the  time  you  observed  her 
on  the  day  that  Yokely  was  arrested  responsible^ 

Mr.  Kirkland:  Object  to  the  question.  Your 
Honor.  It  has  already  been  answered. 

The  Court:  Well,  the  only  question  is  this; 
Whether  or  not  she  was  drunk  or  sober  at  that  time 
and  as  to  the  degree  the  court  is  going  to  have  to 
determine  that  from  the  testimony.  It  is  asking  for 
a  conchision. 

Mr.  Dunn :  Will  the  court  permit  this  question  ? 
In  your  opinion  was  she  so  drunk  she  was  irre- 
sponsible ? 

The  Court:     You  may  answer  it. 

Q.     In  other  words,  would  you 

The  Court :  Just  a  moment,  please.  Let  the  wit- 
ness [105]  answer. 
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A.  I  have  observed  her  drinking  and  being  re- 
fused drinks  in  bars.  Sometimes  the  bartenders 
wouldn't  serve  her  any  more  because  they  would 
say,  '' Mickey,  you  are  getting  abusive  now."  Some 
of  her  actions  has  caused  me  to  come  to  the  conclu- 
sion that  when  she  is  drinking  she  is  really  not  re- 
sponsible for  some  of  the  things  she  says  and  does 
and  if  the  court  may  allow  me  I  will  give  the  reason 
for  why  my  opinion  is  of  that. 

The  Court:     Well,  you  may  do  so. 

A.  Well,  I  don't  think  a  person  that  is  in  their 
right  mind  would  say  the  things  she  did  to  Judge 
Folta. 

The  Court:  Well,  excepting  this,  I  am  not  con- 
cerned about  what  she  said  other  than  on  that  day. 
I  am  not  concerned  about  what  she  said  to  some 
other  judge  or  on  some  other  occasion. 

A.  That  is  the  only  way  I  can  form  an  opinion, 
is  by  some  of  her  actions.  When  I  have  reason  to 
believe  she  has  been  drinking  quite  heavily  some 
of  the  things  she  does  I  really  don't  think  she  is 
rational. 

Q.  (By  Mr.  Dunn)  :  Mr.  Burge,  was  she  acting 
the  same  way  on  the  day  in  question  as  she  was 
acting  before  Judge  Folta? 

A.     I  wasn't  up  here  in  court. 

Q.     I  am  sorry,  I  thought  you  were. 

A.     I  merely  know  the  results  of  that.  [106] 

Q.  On  the  day  in  question  was  the  defendant 
Wilkins  visually  upset,  nervous,  irritated,  excited? 

A.     She  was  quite  irritated,  yes,  sir. 
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Mr.  Dunn :     No  further  questions. 

The  Court:  You  may  cross-examine,  Mr.  Kirk- 
land. 

Cross-Examination 

By  Mr.  Kir kl  and : 

Q.  Mr.  Burge,  did  one  of  the  defendants  in  this 
case,  Mr.  James  Taylor  Yokely,  testify  before  the 
Grand  Jury  which  cleared  you  of  a  second  degi'ee 
murder  charge"? 

Mr.  Buckalew:  Object  on  the  grounds  it  is  im- 
material. 

The  Court :  We  are  not  questioning  at  this  time 
on  any  relationship  other  than  sobriety  or  lack 
thereof  of  the  defendant  Wilkins. 

Mr.  Kirkland :  This  would  go  towards  the  credi- 
bility of  this  witness  to  show^  bias,  friendship  and 
favor. 

The  Court:  Well,  a  certain  amount  of  that, 
but  how  would  that  affect  the  defendant  Wilkins  *? 

Mr.  Kirkland :  They  are  both  co-defendants, 
Your  Honor.  If  the  testimony  of  the  defendant 
Wilkins  is  knocked  out,  obviously  there  would  be 
none  against  Mr.  Yokely  or  the  case  against  Mr. 
Yokely  would  be  so  greatly  weakened  anyway.  [107] 

The  Court:  What  is  your  position,  Mr.  Bucka- 
lew? 

Mr.  Buckalew:  I  would  object  to  it  on  several 
grounds.  On  the  first  ground  I  object  to  the  form  of 
it.  On  the  second  ground  I  object  to  it  because  the 
Grand  Jury  didn't  indict  Mr.   Burge  for  murder 
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and  if  this  man  was  one  of  the  witnesses  that 
wouldn't  show  anything  because  the  Grand  Jury 
didn't  indict  Mr.  Richard  Burge  for  murder.  That 
shows  the  Government  didn't  have  enough  to  indict 
this  man. 

The  Court:  In  that  respect  it  does  have  some 
probative  vahie  as  to  relationship  as  Mr.  Kirkland 
indicated.  On  the  other  hand,  I  feel  the  form  of  the 
question  is  improper.ly  stated,  therefore,  the  objec- 
tion will  be  sustained  on  that  ground. 

Mr.  Dunn:  Your  Honor,  may  I  make  an  observa- 
tion? 

The  Court:     No,  the  court  has  ruled. 

Q.  (By  Mr.  Kirkland)  :  Mr.  Burge,  did  you 
serve  drunks  in  your  bar? 

Mr.  Buckalew:     Object  to  that,  your  Honor. 

The  Court:     What  is  the  relevancy,  counselor? 

Mr.  Kirkland :  Your  Honor,  the  witness  testified 
as  to  seeing  the  defendant  in  his  bar  under  certain 
conditions  and  when  he  saw  her  in  Commissioner's 
court  she  was  acting  the  same  way. 

The  Court:  Excepting  this,  your  question  is, 
have  you  served  liquor  to  drunks  in  your  bar? 

Mr.  Kirkland:     Very  well,  your  Honor.  [108] 

The  Court :     You  better  tie  it  up  with  the  case. 

Mr.  Kirkland:  If  the  witness  says  no  then  ob- 
viously his  testimony  couldn't  be  correct  about  serv- 
ing Lena  Mae  Wilkins  whiskey. 

The  Court:  There  is  no  testimony  he  did  serve 
her  whiskey  or  that  she  was  even  in  his  bar  while 
she  was  drunk. 
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Mr.  Kirkland:  I  don't  wish  to  argue  with  the 
court,  ))ut  on  direct  examination  he  testified  he  had 
observed  her  in  his  bar  w4ien  she  w^as  drunk  and 
getting  mad  and  acting  up.  That  is  when  she  had 
to  call  him  Mr.  Burge  rather  than  Richard. 

The  Court:  I  didn't  understand  it  as  such,  coun- 
se.lor.  The  court  recalls  that  he  testified  the  bar- 
tenders have  refused  to  serve  her  liquor,  but  not 
in  his  ])ar.  Is  that  correct? 

A.     That  is  correct. 

Q.  (By  Mr.  Kirkland) :  Mr.  Burge,  then  j^ou 
(lid  not  testify  that  in  your  bar  when  she  was  act- 
ing like  this  she  had  to  call  you  Mr.  Burge? 

A.  No,  sir,  I  did  not  testify  to  that  fact.  I  testi- 
fied, Mr.  Kirkland,  to  the  effect  that  I  had  observed 
and  I  have  observed  her  in  bars  drinking  and  I 
have  seen  her  being  refused  drinks  because  of  her 
abusive  actions  towards  the  bartenders. 

The  Court:     That  is  as  the  court  recalls  it. 

Q.  And  in  these  other  bars  you  w^ould  make  her 
call  you  Mr.  Burge? 

The  Coui-t :  That  is  not  the  testimony,  counselor, 
again.   [109] 

Mr.  Kirkland:  Well,  your  Honor,  obviously  if 
it  wasn't  in  his  bar,  it  would  have  to  be  in  someone 
else's  bar. 

The  Court :  Except  this,  you  stated  that  he  made 
her  call  him  IMr.  Burge.  That  is  not  the  testimony. 

Mr.  Kirkland:  Your  Honor,  on  the  defendant's 
direct  examination  he  testified  she  would  call  him 
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Richard  on  some  occasions  and  Mr.  Burge  on  other 
occasions  and  his  testimony  was  when  she  was  in  this 
condition  she  called  him  Mr.  Burge;  that  he  made 
her  call  him  Mr.  Burge. 

The  Court :  Mr.  Burge,  did  you  say  you  made  her 
call  you  Mr.  Burge? 

A.     No,  sir. 

The  Court:  Counselor,  I  am  afraid  you  are  in 
error  on  that  point. 

Mr.  Kirkland:     I  may  be,  your  Honor. 

Mr.  Dunn:  Your  Honor,  we  will  submit  to  the 
record  on  the  point. 

The  Court:  Very  well.  Objection  sustained.  You 
ma,y  ask  another  question  if  you  wish. 

Q.  (By  Mr.  Kirkland) :  Have  you  ever  been 
convicted  of  a  crime,  Mr.  Burge? 

Mr.  Buckalew:  Object  on  the  ground  it  is  im- 
material. 

The  Court:  Objection  overruled.  You  may  an- 
swer. 

Mr.  Dunn:     Your  Honor 

The  Court:  Objection  overruled.  The  court 
doesn't  want  [110]  to  hear  further  argument. 

Mr.  Dumi:  If  the  court  please,  I  certainly  don't 
want  to  antagonize  the  court,  but  I  think  when  this 
witness'  testimony  is  to  go  to  my  client,  too,  I 
ought  to  be  heard  before  the  court  rules. 

The  Court :  I  point  out  to  you  this  is  so  academic. 
This  question  has  come  up  before  the  court  many 
times  and  it  doesn't  leave  any  doubt.  Now,  if  you 
had  some  meritorious  reason  I  would   be  glad  to 
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hear  you,   counselor,   but   it   is   so   academic   there 

shouldn't  be  any  doubt. 

Ml-.  Diiini:  liow  does  your  Honor  know  what  I 
have  is  not  meritorious  until  you  have  heard  it? 

Tho  Court:  You  can't  object  to  something  else 
other  than  what  is  before  the  court.  The  question 
was  whether  or  not  he  had  ever  been  convicted  of  a 
crime. 

Mr.  Duun:  Then  I  simply  ask  that  the  record 
show  that  1  object  to  the  court  ruling  prior  to  hear- 
ing counsel  for  the  defendant  AVilkins. 

The  Court :  All  right,  .let  the  record  so  show.  You 
may  answer. 

A.     Your  question,  Mr.  Kirkland? 

Q.     Have  you  ever  been  convicted  of  a  crime? 

A.  I  have  pleaded  guilty  to  several  crimes.  I 
was  guilty  of,  yes,  sir — misdemeanors. 

Q.  And  were  any  of  these — the  defendant  Yokely 
in  this  case,  a  [111]  co-defendant  with  you  and 
pleaded  guilty  also  with  you  in  some  of  these  that 
you  are  discussing? 

Mr.  Dunn:  01)jection,  your  Honor.  It  is  an  im- 
proper question.  It  can't  go  to  the  credibility  of  this 
witness  and  Mr.  Yokely 's  reputation  for  truth  and 
integrity  is  not  in  issue  before  the  court  at  the 
present  time. 

The  Court:  Excepting  this:  I  point  out  to  you, 
counselor,  and  this  is  an  academic  rule  of  law  and 
evidence,  that  counsel  has  a  right  to  show  the  in- 
terest, if  any,  the  witness  has  as  pertains  to  these 
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defendants.  They  are  so  interrelated,  therefore,  the 

objection  is  overrii,led.  You  may  answer. 

Mr.  Buckalew:  Your  Honor,  could  I  make  an 
objection? 

The  Court:  No,  the  court  has  ruled  on  that, 
counselor. 

Mr.  Buckalew:  If  I  had  an  additional  and  new 
objection? 

The  Court :     Yes.  You  may. 

Mr.  Buckalew:  I  want  to  ask  the  United  States 
Attorney  if  he  has  verified  records  of  this  man's 
convictions  with  him  here  in  court. 

Mr.  Kirkland:  I  contend,  your  Honor,  I  don't 
have  to  unless  the  defendant  denies  it  then  if  I 
do  not  produce  them  at  that  time  his  Honor  would 
have  to  believe  the  defendant.  They  are  right  down 
in  the  Commissioner's  office. 

Mr.  Buckalew:  I  take  the  position  that  the  wit- 
ness has  answered  truthfully.  He  said  he  had  been 
convicted  of  misdemeanors.  That  is  all  he  can  ask 
him.  [112] 

The  Court :     Objection  overruled. 

Mr.  Buckalew :     Could  I  ask  your  Honor  this  ? 

The  Court:     Yes,  you  may. 

Mr.  Buckalew:  Does  your  Honor  think  that — 
and  this  is  purely  academic — if  this  witness  and  my 
client  were  convicted  on  the  same  charge  of  gam- 
bling, do  you  think  that  that  would  show  any  in- 
terest as  to  this  witness  and  to  my  client? 

The  Court :     It  would  have  some  probative  value 
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which  is  recognized  by  Wigmorc.  Have  I  answered 

your  question? 

Ml".  Buckalew:     I  guess  you  have,  your  Honor. 

The  Court:     Very  well.  You  may  answer. 

Mr.  Buckalew:     T  can't  follow  the  court. 

The  Court:  AVell,  the  court  will  be  glad  to  show 
you  authority  on  that  if  you  are  in  doubt.  You  may 
answer. 

A.  We^U,  I  was  arrested  in  Anchorage,  in  1950, 
I  think,  for  gambling  at  the  V.F.W.  private  club  and 
James  Yokely  was  also  arrested  at  that  time  and 
Mr.  Buckalew  was  Assistant  District  Attorney  at 
the  time. 

The  Court:     Thank  you. 

Q.  (By  Mr.  Kirkland) :  Mr.  Yokely  is  your 
friend,  is  he  not? 

A.     Yes,  I  consider  him  my  friend. 

Mr.  Kirkland:     No  further  cross. 

The  Court:     Any  redirect? 

Mr.  Buckalew:     No  redirect,  your  Honor.  [113] 

The  Court :     Very  well.  You  may  be  excused  then. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 

The  Coui-t:  At  this  time  the  court  will  have  to 
continue  the  trial.  Mr.  Hale,  will  you  call  the  jurors 
back,  please. 

(^Miereupon,  the  bailiff  recalls  the  jury,  the 
jury  returns  to  the  courtroom,  and  the  follow- 
ing proceedings  were  had)  : 
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The  Court :  Can  counsel  come  in  tomorrow  morn- 
ing at  9:30? 

Mr.  Dunn:  Your  Honor,  before  answering  that 
may  I  talk  to  the  other  witnesses  that  I  have  brought 
to  court? 

The  Court:     You  may. 

Mr.  Dunn:  Your  Honor,  counsel  can  be  in  court 
at  9:30  in  the  morning. 

The  Court:  Thanlv  you  very  much.  Ladies  and 
gentlemen  of  the  jury,  the  matter  which  was  to  be 
determined  out  of  the  presence  of  the  jury  has  not 
been  concluded  at  that  time  and  it  doesn't  appear 
to  the  court  that  it  can  be  concluded  for  quite  a 
little  time;  therefore,  I  think  the  court  would  be 
safe  in  excusing  you  until  10 :30  tomorrow  morning, 
although  the  court  will  reconvene  tomorrow  morning 
at  9:30.  Now,  do  counsel  for  the  Government  or  for 
the  defendants  believe  it  will  be  concluded  before 
that  time?  How  long  do  you  think  it  will  take  you 
to  put  on  your  case  reference  this  problem  we  are 
concerned  with  at  the  [114]  present  time,  Mr. 
Buckalew  ? 

Mr.  Buckalew :  Your  Honor,  we  might  call  three 
more  witnesses.  It  will  probably  take  Mr.  Dunn 
and  I — we  are  just  guessing — approximately  two 
hours. 

The  Court:  Well,  I  don't  like  to  have  the  jurors 
wait  around. 

Mr.  Dunn:  Your  Honor,  if  the  jurors — ^may  I 
make  a  suggestion? 

The  Court:     You  may. 

Mr.  Dunn:     If  the  jurors  are  first  admonished 
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not  to  ai)i)ear  in  court  so  as  to  hear  any  parts  of 
these  i)roceedings,  I  would  think  that  if  they  were 
requested  to  return  at  11 :30,  there  would  be  very 
littU^  time  wasted. 

The  Court:  Well,  we  can't  let  this  go  on  ad 
infinitum. 

Mr.  Kirkland :  If  tlie  court  please,  could  I  make 
a  suggestion? 

The  Court:     You  may. 

Mr.  Kirkland :  Possibly  the  court  could  take  over 
and  interrogate  these  witnesses  because  this  is  for 
the  benefit  of  the  court  and  if  the  court  takes  over 
and  does  all  the  interrogation,  this  matter,  I  am 
certain,  would  be  completed  much  sooner  than  at  the 
present  rate. 

The  Coui*t:  If  it  goes  on  inordinately,  the  court 
will  have  to — doesn't  have  any  choice  in  the  matter. 
On  the  other  hand,  I  don't  want  to  cut  counsel 
off.  I  would  think,  ladies  and  [115]  gentlemen  of  the 
jury,  it  could  be  pretty  weLl  summarized  by  10:30. 
Therefore,  yon  are  now  excused  to  report  tomorrow 
morning  at  the  hour  of  10:30  a.m.  The  court  will 
remain  in  session  for  other  business.  Again  I 
must  admonish  you  not  to  discuss  this  case  among 
yourselves  nor  permit  others  to  discuss  it  with  you ; 
that  includes  counsel,  marshals,  or  anybody  else, 
and  if  anybody  does  discuss  this  with  you,  or  at- 
tem])ts  to  discuss  it  with  you,  would  you  report  it  to 
the  court  forthwith.  You  may  now  be  excused  to  re- 
port tomorrow  morning  at  10:30  a.m.,  and  the  court 
vdW  remain  in  session  to  take  care  of  other  business. 
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(Thereupon,  at  4:30  o'clock  p.m.,  December 
21,  1954,  this  case  was  adjourned  to  the  next 
morning,  to  be  resumed  at  10:30  o'clock  a.m., 
December  22,  1954.)  [116] 

Court  is  convened  at  9:30  o'clock  a.m.,  December 
22,  1954.  At  the  request  of  the  court  the  Depvity 
Clerk  calls  the  roll  of  the  trial  jury,  and  each  an- 
swers present  to  his  or  her  name,  whereupon  the 
following  proceedings  were  had: 

The  Court:  Now,  the  trial  was  continued  until 
this  time  in  order  that  we  could  put  on  additional 
testimony  concerning  the  admissibility  of  the  state- 
ment at  this  time.  The  Court  would  ask  the  Clerk 
if  I  may  see  the  same  and  read  the  same. 

The  Clerk:     I  don't  have  it,  your  Honor. 

The  Court:  Mr.  Sachen,  do  you  have  the  st;ite- 
ment  ? 

Mr.  Sachen:     Yes,  I  do,  sir. 

The  Court:  May  the  court  see  it?  (Statement 
was  handed  to  the  court.)  What  is  the  opinion  of 
counsel  for  the  Government  as  to  what  type  of 
statement  this  is?  Is  it  just  a  regular  statement? 

Mr.  Kirkland :  Introducing  it  as  admission,  your 
Honor. 

The  Court :  Well,  is  the  admission  a  statement  or 
a  confession? 

Mr.  Kirkland :     Beg  your  pardon  ? 

The  Court :  Is  it  an  admission,  a  statement,  or  a 
confession  ? 

Mr.  Kirkland:  It  is  an  admission.  It  is  a  state- 
ment and  admission  as  far  as  that  goes. 
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Tlio  Court:  Aro  you  stating  that  it  is  not  a 
confession  [US]  likewise? 

Mr.  Kirkland:  Yes,  your  Honor,  I  am  stating 
that  is  not  a  confession. 

The  Court:  When  does  it  fail  to  meet  the  re- 
quirements of  a  confession? 

^Ir.  Kirkland:  Wherein  does  it  fail  to  meet  the 
requirement  of  a  confession? 

The  Court :     Yes. 

Mr.  Kirkland:  Through  the  particular  crime 
that  is  charged  here.  There  is  no  admission  whatso- 
ever as  to  an  intent  to  conspire  as  to  the  conspiracy. 

The  Court:  Very  well.  You  may  then  call  your 
next  witness,  Mr.  Buckalew  or  Mr.  Dunn. 

Mr.  Buckalew:  Your  Honor,  could  I  approach 
the  hench,  please? 

(Thereupon  counsel  for  the  defendant,  James 
Taylor  Yokejy  approached  the  bench  and  the 
following  discussion  was  had)  : 

Mr.  Buckalew :  Your  Honor,  I  am  kind  of  afraid 
to  come  up  hero  this  morning,  but  I  don't  really — 
don't  know  whether  I'm  coming  down  with  the  flu. 
T  wanted  to  see  the  doctor  at  9:30.  I  didn't  get  a 
chance  to  see  him.  I  don't  really  feel  like  I  can  be 
alert  enough  to  protect  my  client  and  I  was  afraid 
of  the — T  went  home  and  went  to  bed  last  night, 
took  fruit  juices,  and  frankly,  I'm  dizzy  and  weak 
at  my  kuees.  I  haven't  s(^en  a  doctor  and  my  chest 
is  congested:  my  throat  is  sore;  and  my  head  is 
Just  [119]  spinning  around. 

The  Court :     AVell,  the  court  wants  to  be  fair  with 
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you,  but  I  point  out  to  you  there's  been  days  I  could 
scarcely  hold  up  my  head.  I've  been  on  the  bench 
working  because  of  the  press  of  business  here. 

Mr.  Buckalew:  I  wijl  go  on,  but  I  want  to  see 
a  doctor  at  noon. 

The  Court:  I  certainly  haven't  any  objection  to 
that. 

Mr.  Kirkland :  Judge,  in  the  event  he  does  see  a 
doctor  and  the  doctor  advises  he  to  go  home  to  bed, 
I  would  certainly  like  permission  to  call  some  wit- 
nesses from  out  of  town  just  to  introduce  matters 
of  record  in  the  event 

Mr.  Buckalew :  I  am  not  going  to — I  will  fight  it 
as  long  as  I  can,  Judge,  but  the  only  thing  that 
scares  me,  I  felt  like  this  once  before  and  I  kept 
going  and  ended  up  with  pneumonia. 

The  Court:  Well,  of  course  the  court  doesn't 
want  to  force  you  into  something  like  that. 

Mr.  Buckalew:     That  scared  the  devil  out  of  me. 

The  Court :  Ordinary  headache  or  sickness — I  tell 
you — this  court — I  haven't  missed  a  day  since  I 
liave  been  on  the  bench. 

Mr.  Buckalew:  I  am  going  to  see  Dr.  St.  John 
at  noon.  I  will  go  until  noon.  I  just  don't  want  to  be 
in  contempt  of  the  court  if  the  doctor  advises  me  T 
should  go  to  bed.  [120] 

The  Court:  That  is  fair  enough  on  that  l3asis, 
but  I  want  to  be  sincere  because  if  we  have  a  lot 
at  stake — we  have  a  lot  of  Goverimient  money  being- 
spent  here. 

^Ir.  Buckalew :  I  know  the  position  the  court  was 
in  getting  this  thing  to  trial  and  I  didn't  know 
whether  I  should  say  anything  to  the  court  or  not. 
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The  Court :  Well,  you  are  on  record  now,  and  I 
— of  course,  I  will  have  to  be  understanding,  counsel, 
in  respect  thereto.  Thank  you  for  calling  it  to  my 
attention : 

:Mr.  Dunn:  T  would  like  to  eal.l  Mr.  Albert  Dun- 
gee  to  the  stand. 

The  Court:  Very  well.  He  may  come  forward 
and  be  sworn. 

ALBERT  J.  DUNGEE 
called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testifies  as  follows: 

Mr.  Dunn :  I  wonder  if  it  would  be  appropriate, 
your  Honor,  to  ask  the  bailitf  to  be  on  the  alert  for 
jurors  that  might  come  into  the  courtroom. 

The  Court:     I  am  sure  he  will. 

Direct  Examination 
By  Mr.  Dunn: 

Q.     Will  you  state  your  name,  please?  [121] 

A.     AJbert  J.  Dungee. 

Q.  Mr.  Dungee,  are  you  acquainted  with  the  de- 
fendant, Lena  Mae  AVilkins?  A.     Yes. 

Q.  Did  you  see  Lena  Mae  Wilkins  on  or  about 
September  7,   1954? 

A.     Yes,  to  my  knowledge. 

Q.  Now,  did  you  see  her  the  day  that  James 
Yokely  was  arrested  down  in  Eastchester  Flats? 

A.     Yes. 

Q.  Will  you  please — first,  what  is  your  occupa- 
tion,  Mr.   Dungee? 
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A.     The  bartender  at  H&M. 

Q.     Which  is  in  Eastcliester  Flats  ? 

A.     Yes. 

Q.  AVhere  is  H&M  with  respect  to  the  defend- 
ant Yokeh^'s  house? 

A.     Across  the  street. 

Q.  Can  you  see  the  front  of  that  house  from  the 
H&M — from  the  bar  there  where  you  are  normally 
working? 

A.  At  the  bar  you  can  look  out  the  big  window 
there  right  across  the  street  to  their  house. 

Q.  Please  tell  the  court  the  conditions  and  cir- 
cumstances under  which  you  saw  Lena  Mae  AYilkins 
on  the  day  that  Yokely  was  arrested. 

The  Court:  Just  a  moment,  please,  counselor.  I 
am  not  interested  in  the  entire  day.  The  only  thing  I 
am  concerned  about  is  around  about  10:30  a.m. 

Q.     What  time  did  you  see  her?  [122] 

A.  She  came  into  the  place  between  9  and  10 
o'clock  that  morning. 

Q.  And  tell  the  court  what  you  saw  at  that  time, 
and  any  conversation  that  took  place  between  the 
two  of  you. 

A.  At  the  time  she  came  in  she  ordered  a  drink 
and  get  me  a  hard  time,  so  I  wouldn't  serve  her  any 
drink  and  she  sat  there  talking  to  herself  and  I  was 
doing  my  cleaning  that  morning. 

Q.  What  did  you  say  to  her  in  refusing  to  serve 
her  a  drink  ? 

A.  When  she  came  in  and  asked  for  a  drink  I 
told  her,  "You  look  like  you've  had  enough,"  and  I 
wasn't  going  to  give  her  no  more. 
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Q.  Was  Lena  Mae  Wilkius  drunk  when  she  came 
into  the  H&M  that  morning? 

A.  Well,  yes,  as  far  as  I'm  concerned — to  my 
knowledge,  she  was  drunk. 

Q.  When  you  refused  to  serve  her  a  drink,  did 
she  accept  your  decision,  or  did  she  argue  with  you  ? 
What  was  her  attitude? 

A.  She  kei)t  arguing  with  me  to  give  her  the 
drink.  I  didn't  pay  her  no  mind.  I  just  kept  on 
doing  my  work. 

Q.     Did  you  see  her  walk  ? 

A.  When  she  came  in  the  place — I  was  in  the 
kitchen  working  at  the  time  she  came  in  and  sit 
right  down — right  where  the  telephone  is — corner 
of  the  bar. 

Q.     Did  you  hear  her  talking? 

A.  Yes,  sir.  When  I  wouldn't  serve  her,  she  was 
mumbling  to  herself  there  and  I  didn't  pay  no  at- 
tention what  she  was  [123]  mumbling  about. 

Q.     Did  she  make  any  telephone  calls? 

A.  Yes,  she  did  make  a  couple  of  calls,  but 
seemed  like  she  couldn't  get — her  party  wasn't 
right  there.  She  hung  up  and  fussed  with  the  tele- 
phone comjjany. 

Q.     Did  you  hear  her  talking  on  the  telephone? 

A.  Well,  the  last  time  she  ca.lled  her  number,  and 
I  paid  attention.  She — the  person  she  was  wanting  to 
talk  to,  and  she  said  she  wanted  to  speak  to  Chief 
Miller — I  heard  her  say  because  I  was  in  the 
kitchen  doing  my  work.  That  is  all  I  heard. 
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Q.  Could  you  overhear  her  voice  sufficiently  to 
know  whether  or  not  her  voice  was  normal? 

A.  I  heard  her  talking  both  times,  and  when  she 
was  at  herself  and  when  she  was  drunk,  and  she — 
at  this  particular  morning,  she  wasn't  at  herself. 

Mr.  Plununer:  I  object  to  the  question  and  an- 
swer because  there  has  not  been  sufficient  showing 
that  this  man  has  known  her  previously  to  know 
whether  she  was  normal,  to  know  how  she  did  act. 

The  Court :  I  thought  he  just  testified — as  I  re- 
call— that  he  had  known  her  before. 

Mr.  Dunn:  I  don't  know  whether  he  did  or  not. 
I  will  establish  that  point  if  you  are  interested  in  it. 

The  Court:  Let's  check  the  record  so  that  [124] 
point 

Mr.  Dunn:     I  think  Mr.  Plummer  is  correct. 

The  Court :  Excepting  this — he  had  seen  her  be- 
fore. Let's  check  the  record,  please. 

Mr.  Plummer :  It  might  take  time.  I  understand 
he  had  seen  her  on  another  occasion.  He  had  testi- 
fied two  times. 

The  Court:  That  is  right.  That  is  the  point  I 
was  ruling  on. 

Mr.  Plummer :  I  wonder  if  that  is  sufficient,  even 
alleging  she  was  either  drunk  or  sober  on  this  oc- 
casion. 

The  Court:  Of  course,  I  point  out  the  question 
of  degree  as  to  its  probative  value,  and  one  other 
case.  The  court  can't  give  too  much  credence 
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Mr.  Diniii :  Your  Honor,  my  next  question  will 
settle  this. 

T\w  Vonvi:     Very  will. 

Q.  (By  Mr.  Dunn)  :  How  long  have  you  known 
Lena  Mae  Wilkins? 

A.     Over  a  period  of  two  years. 

Q.  And  have  you  served  her  drinl^s  from  time  to 
time  in  the  course  of  your  business? 

A.     Yes.  At  H&M  I  have  served  her. 

Q.  Do  you  feel  that  you  could  tell  when  she  was 
drunk  and  when  she  was  sober  so  that  you  know 
when  it  was  proper  to  serve  her  a  drink? 

A.  T  have  served  her  when  she  w^as  sober  and  I 
have  served  her  [125]  when  she'd  been  drinking  a 
lot,  and  I  have  I'efused  a  lot  of  times  not  to  give 
her  a  drink. 

Q.  Did  she  say  anything*  to  you  this  morning  con- 
cerning her  activity  during  the  night? 

A.  Not  until  afterwards.  She  came  in  there.  She 
was  mumbling  about  being  put  out  or  something. 

Q.  Did  she  say  whether  or  not  she'd  been  to  bed 
that  night? 

A.  I  think  she  made  the  statement  that  she 
had  been  up  all  night — just  coming  in. 

Q.  Well,  did  she  have  a  thick  tone,  or  was  her 
voice  nomial  ? 

A.  She  talked  like  a  person  w^ho  had  been  drink- 
ing a  lot. 

Q.  Was  her  condition  such  that  you  would  be  in- 
clined to  trust  her  to  do  something,  or  was  her  con- 
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dition  such  that  you  would  say  she  was  not  responsi- 
ble? 

A.     To  my  knowledge  she  was  not  res^jonsible. 

Q.  Would  you  have  trusted  her  to  do  anything 
that  day? 

A.     Not  that  particular  morning. 

Q.  Well,  when  this  defendant  is  sober,  is  she 
inclined  to  be  pretty  talkative  and  sit  around  mum- 
bling to  herself,  or  is  she  inclined  to  be  quiet  and 
mind  her  own  business  ? 

A.  She's  a  much  different  person.  When  she's  at 
herself  she  don't  have  very  much  to  say  and  she's 
yevy  quiet,  but  other  times,  when  she's  under  the 
influence  of  whiskey,  Boy,  she  gives  you  a  hard  time. 

Q.     She  gave  you  a  hard  time?  [126] 

A.     She  usually  does  when  she's  like  that. 

Q.  Mr.  Dungee,  are  you  aware  of  the  fact  that 
there  is  a  law  in  this  Territory  making  it  a  crime 
to  serve  a  drunken  person? 

The  Court:  The  court  is  not  interested  in  that, 
counselor. 

Mr.  Dunn:  All  right,  your  Honor.  I  have  no 
further  questions. 

The  Court :     You  have  any  cross  ? 

INfr.  Kirkland:  Yes,  I  have  some  cross.  I  was 
hoping  that  the  court  would  allow  Mr.  Dunn  to  ask 
that  question. 

The  Court :  No,  there  is  limit  to  what  we  can  do. 
We  are  not  going  to  try  collateral  issues  at  this  time. 
We  are  trying  one  thing  only ;  that  is,  whether  or  not 
this  statement  is  admissible. 
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!Mr.  Kirkhiiul:  1  would  submit  to  the  court  it 
would  be  proper  on  cross-examination  though. 

Mr.  Dunn:  Your  Honor,  he  wouldn't  let  me  ask 
it  (»n  direct.  It  would  just,  without  argument,  ex- 
ceed the  scope  of  direct. 

The  Tourt:  The  Government  has  ruled.  Please 
l)roceed. 

Cross-Examination 

By  Mr.  Kirkland: 

Q.     What  is  your  name  again,  sir?  [127] 

A.     Albert  L.  Dungee. 

Q.  Now,  ]\Ir.  Dungee,  have  you  refused  to  serve 
Lena  Mae  Wilkins  since  that  date  for  the  reason 
you  claim  she  was  a  stoolie? 

A.  She  liad  been  barred  out  of  the  place  the 
following   day. 

Q.  And  she  was  barred  out  of  the  place  the 
following  day?  A.     Yes. 

Mr.  Buckalew:  Object  to  that,  your  Honor,  on 
the  ground  it's  immaterial.  I  should  have  an  op- 
])ortunity  to  make  an  objection. 

The  Court :  That  is  right.  You  do.  Objection 
overruled. 

Q.  (By  Mr.  Kirkland) :  You  have  never  been 
convicted  of  a  crime,  have  you,  sir? 

Mr.  Dunn:  Your  Honor,  I  object  to  that  ques- 
tion. 

The  Court:  Objection  overruled.  It's  proper  on 
cross,  any  phase  of  it. 

A.     Yes. 
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Q.     What  crimes? 

A.     Mamifacturing  and  possession  of  distilled 

Q.     Distilled  spirits'?  A.     Whiskey. 

Q.     Whiskey? 

A.     1929,  Washington,  Pennsylvania. 

Q.     That's  some  time  ago.  A.     Yes,  sir. 

Q.     None  since  then?  [128]  A.     No,  sir. 

Q.  And  where  did  you  say  you  were  this  morn- 
ing she  w^as  in  there?  Were  you  in  the  kitchen  or 
out  in  the  bar  ? 

A.  I  was  doing  my  work  behind  the  bar  at  the 
time  she  came  in. 

Q.  Were  you  present  when  Mr.  Pass  came  down 
to  talk  to  the  defendant,  Lena  Mae  AYilkins,  that 
morning?  A.     She  wasn't  there. 

Q.     She  had  left  before  the  police  officers  arrived? 

A.  She  had  left  there.  She  called  a  cab  and  left 
right  after  she  made  the  telephone  call.  I  didn't 
see  her  no  more  until  when  the  police  were  over 
there  at  Yokely's  house. 

Q.  Did  she  leave  immediately  after  she  made  the 
phone  call? 

A.     Well,  the  cab  come  and  picked  her  up. 

Q.  Cab  came  and  picked  her  up.  Is  the  defend- 
ant still  barred  from  your  place  of  business? 

A.  As  far  as  I  know  Honeycutt  has  barred  her 
away  from  the  place  for  good. 

Q.  And  that  was  the  day  after  she  gave  this 
statement  to  the  Federal  Bureau  of  Investigation? 

A.     That  was  the  following  day  when  she  came 
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l)ack  down  there.    The  Honeycutt's  wished  her  not 

to  come  hack  in  and  told  nie  to  keep  her  out. 

Mr.  Kirkland:     No  further  cross. 

The  Court :     Any  redirect  ? 

Mr.  Dunn:  No  redirect  examination,  your  [129] 
Honor. 

The  Court:  Very  well.  Now,  counsel  for  the  de- 
fendants have  put  on  two  witnesses.  You  may  be 
excused,  Mr.  Dungee. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 

The  Court:  In  re})uttal  to  the  testimony  of  the 
Government  concerning  the  sobriety  of  the  defend- 
ant, Wilkins — Now  I  point  out  to  you  that  in  a  con- 
fession, which  this  is  not,  but  which  is  certainly 
much  more  serious  and  goes  to  a  different  aspect  of 
tlie  law,  and  I  w^ould  conclude  to  be  much  more  im- 
poi'tant  than  statements  against,  interests  the  law, 
as  follows:  "The  fact  that  the  accused  is  under  the 
influence  of  liquor  or  drugs  w'hich  affected  his  recol- 
lection does  not  make  his  recollection  inadmissible. 
The  intoxicated  condition  of  an  accused  at  the  time 
of  making  a  confession  does  not,  unless  such  intoxi- 
cation goes  to  the  extent  of  mania,  in  the  law  of 
evidence  concerning  a  statement  made  by  parties 
while  in  the  state  of  intoxication,  at  least  not 
conclusive  against  him."  Now,  counsel  for  the  de- 
fendants have  failed  to  prove  by  two  witnesses  that 
there  has  been  any  intoxication  to  the  extent  of 
mania,  and  therefore,  I  think  any  further  evidence 
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at  this  time  would  be  time  consuming — would  not 
have  any  value.  The  amount  of  emphasis  that  is 
to  be  placed  upon  this  confession — or  this  state- 
ment— or  whatever  you  want  to  call  it,  is  to  be  deter- 
mined as  issue  of  fact  by  the  jury  and  therefore,  the 
court  rules  at  this  time  that  if  counsel  does  offer  the 
same,  based  upon  your — oh,  evidence  of  your  two 
witnesses,  that  the  statement  is  admissible.   [130] 

Mr.  Dunn:  Your  Honor,  possibly  from  the  evi- 
dence added  to  the  court,  further  witnesses  at  this 
time  would  be  time  consuming,  without  avail.  How- 
ever, following  one  line  of  standard  procedure,  I 
have  saved  my — what  I  thought  at  least  was  my 
best  witness  until  last,  trying  to  build  up  this  matter 
of  intoxication.  Now,  if  the  court  doesn't  think  its 
opinion  would  be  changed  as  a  result  of  my  best  wit- 
ness, am  I  to  understand  then  that  I  am  to  recall 
the  two  witnesses  that  have  already  testified  at  such 
time  as  the  jury  is  here,  in  the  event  this  statement 
is  offered? 

The  Court :     No.  The  court  did  not  so  intend. 

Mr.  Dunn:  All  right.  Am  I  to  be  barred  from 
recalling  those  witnesses  to  give  the  same  testimony 
that  they  have  already  given  the  court? 

The  Court:  The  court  wouldn't  rule  on  that  at 
this  time,  but  you  have  the  right  to  put  on  the  de- 
fendant if  3^ou  so  desire. 

Mr.  Dunn:  I  have  a  right,  as  I  understand  it, 
your  Honor,  to  put  on  any  witnesses  if  I 

The  Court:     That  is  right. 

Mr.  Dunn :     so  desire.   Thank  you. 
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Ml'.  Biu'kalew :  One  i)oiiit — Has  His  Honor  ruled 
wliether  or  not  tliat  statement  is  a  confession? 

The  Court :  No.  The  court  has  not.  As  a  matter 
of  fact  I  don't  tliink  it's  a  confession,  but  I  point 
out  to  you  that  [131]  a  confession  in  this  court's 
opinion  has  a  much  fartlier  reaching-  effect,  an  in- 
chisive  effect,  tlian  does  a  statement,  and  I  may  be 
in  error  in  my  conclusion  of  law  in  that  respect,  but 
I  point  out  to  you  that  it  is  the  opinion  of  the  court 
based  upon  your  own  evidence.  Now,  let  me  point 
out  to  you,  Mr.  Buckalew,  we  have  had  Mr.  Sachen, 
who  is  a  member  of  the  F.B.I.  We  have  had  Mr. 
McLaughlin,  who  is  City  Magistrate,  and  Mr.  Hart- 
lieb,  who  have  testified  and  who  have  stated  that 
she  was  not  intoxicated.  Mr.  Sachen,  as  I  recall, 
testified  that  she  had  been  drinking.  Mr.  Hartlieb 
didn't  know  she  had  been  drinking,  and,  as  I  recall, 
the  Magistrate  didn't  recall  she  had  been  drinking. 
Now,  in  rebuttal  to  this  you  have  put  on  two  wit- 
nesses who  state  that  she  was  in  a  state  of  drunken- 
ness, but  you  haven't  proved  in  any  sense  of  the 
word  that  she  was  in  a  state  of  mania  as  is  required 
by  the  law  of  confession.  And  thus,  any  more  time 
to  hear  other  additional  witnesses  would  be  time 
consmning  and  would  not  avail  you  of  any  benefits. 

Mr.  Buckalew:  Is  your  Honor  at  this  state  of 
the  proceedings  taking  the  position  that  intoxication 
goes  to  credibility  rather  than  admissibility? 

The  Court :  No.  We  will — Just  a  moment,  please. 
The  court  takes  the  position  that  the  state  of  in- 
toxication would  go — yes,  I  would  agree  to  the 
extent  of  credibility  to  a  certain  extent,  but  it  is  a 
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question  of  fact  for  the  jury  to  determine,  not  for 
the  court.  The  court  only  has  to  determine  whether 
or  not  [132]  it  is  admissible,  and  based  upon  your 
evidence  which  you  have  produced  at  this  time,  and 
which  I  am  convinced  you  could  not  rebut,  based 
upon  witnesses  such  as  the  F.B.I.,  the  Magistrate, 
and  the  Commissioner.  Now,  the  court  isn't  in- 
fluenced by  this  at  this  time.  Also,  that  is  something 
that  the  court  could  not  be  influenced  ])y,  but  the 
court  is  influenced  ])y  these  people  who  have  testified 
because  of  their  integrity. 

Mr.  Buckalew:  I  don't  mean  to  slur  anybody  in 
Governmental  positions,  but  from  my  observation  of 
the  defense  witnesses,  the  Government  witnesses,  I 
got  the  impression  that  the  defense  witnesses  were 
more   straightforward. 

Mr.  Kirkland :     Excuse  me,  if  the  court  please 

The  Court:  The  only  bad  part  of  it,  counselor, 
you  are  not  the  one  that  makes  the  ruling. 

Mr.  Buckalew:  I  just  wanted  to  point  it  out  to 
His  Honor. 

The  Court:  Very  well.  Now,  do  I  understand, 
Mr.  Kirkland,  that  you  do  intend  to  offer  this? 

Mr.  Kirkland:     That  is  correct,  your  Honor. 

The  Court:  It  has  not  been  offered  up  to  this 
date;  therefore,  the  ruling  of  the  court  is,  based 
upon  the  evidence  adduced  so  far — I  don't  wish  to 
shut  you  off,  Mr.  Buckalew  and  Mr.  Dunn,  but  based 
upon  the  law,  which  you  should  certainly  be  aware 
of,  and  which  the  court  spent  most  of  the  night  look- 
ing up  himself,  is  convinced  that  you  haven't  proved 
a  prima  facie  case   [133]  to  rebut  the  inadmissi- 
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))ility  ol'  this  i)articular  witness'  statement.  I  point 
out  to  you  further,  the  question  of  motive  is  more 
or  less  unimportant,  no  matter  how  made.  She  may 
liave  ))een  at  Mr.  Yokely's  at  the  time.  It  doesn't 
liave  too  much  of  a  ])earing  upon  this  particular 
situation,  and  there  has  been  a  lot  of  law  written 
on  this  point,  lots  of  decisions.  I  haven't  checked 
all  the  law,  but  I  have  checked  considerable,  and  I 
am  convinced,  leased  upon  the  evidence  submitted 
so  far,  that  you  have  not  rebutted  the  proof  of  the 
Government,  and  therefore,  the  document  may  be 
admitted  in  evidence  over  your  objection.  Let  the 
record  show  that  counsel  takes  exception  to  the 
rulins^  of  the  court. 

Mr.  Buckalew:  Your  Honor,  there  is — I  think 
at  this  stage  of  the  defense  counsel  should  have  an 
opportunity  to  examine  the  document  and  I'd  like 
to  point  out  to  the  court  there  is  a  lot  of  irrelevant 
material  in  here,  and  I  think  that  we  should  have 
an  opportunity  to  go  through  and  read  the  state- 
ment, line  by  line,  with  the  opportunity  to  object 
to  every  line  and  have  His  Honor  rule  on  the  imma- 
terial and  irrelevant  matter  in  the  statement. 

The  Court:  I  point  out  to  you,  counselor,  that 
the  court  looked  into  that  point  also,  and  I  am 
quoting  Am.  Jur.  20  in  that  respect.  The  mere 
fact  portions  of  it  may  be  irrelevant  and  immaterial 
does  not  preclude  that  from  being  struck  out  of  the 
statement,  and  therefore,  I  am  afraid  you  would  be 
just  w^asting  your  time  to  look  into  the  law  unless 
I  am  in  error,  ])ut  [134]  I  think  I  have  very  dili- 
gently searched  on  that  point. 
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Mr.  Buckalew:  Your  Honor,  I  understood  the 
law  definitely. 

The  Court:  The  court  will  be  giad  to  hear  you 
if  you  can  prove  to  the  contrary.  I  don't  think 
there  is  anything  else  to  come  before  the  court  at 
this  time.  Therefore,  the  court  will  recess  until 
10:30. 

(Whereupon  at  10:30  o'clock  a.m.,  December 
22,  1954,  court  reconvenes,  following  a  20-min- 
ute  recess,  the  jury  having  been  recalled  to  the 
jury  box,  and  the  following  proceedings  were 
had:) 

The  Court :     You  may  call  the  roll  of  the  jury. 
The  Clerk :     Trial  jury  is  all  present,  your  Honor. 
The  Court:     Mr.  Sachen,  will  you  please  resume 
the  witness  stand'? 

JOSEPH  V.  SACHEN 

resumes  the  witness  stand  and  testifies  as  follow^s: 

The  Court:    You  may  proceed,  Mr.  Kirkland. 

Direct  Examination 
By  Mr.  Kirkland: 

Mr.  Sachen — Excuse  me,  if  the  court  please,  I 
don't  remember  what  my  last  question  to  the  wit- 
ness was. 

The  Court:  Well,  the  court  doesn't  either.  As 
I  recall,  [135]  it  was  concerning  the  admissibility 
of  this  particular  document,  and  as  a  matter  of 
fact,  it  was  testimony  concerning-  the  status  of  in- 
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toxication,  if  any,  of  the  witness,  Wilkins — of  the 

defendant,  Wilkins. 

Q.  ^Ir.  Saehen,  the  statement  which  yon  have  in 
front  of  yon — Now,  when  did  yon  say  that  was 
taken? 

A.     That  was  taken  Septem])eT  7,  1954. 

Q.  And  that  is  the  statement  of  the  defendant, 
Lena  INFae  Wilkins?  A.     Yes,  it  is. 

Q.  And  does  that  statement — Did  you  then  go 
before  the  United  States  Commissioner  with  that 
statement?  A.     Yes,  I  did,  sir. 

Q.  And  in  your  presence,  and  in  the  presence^  of 
the  United  States  Commissioner,  the  defendant, 
Lena  Mae  Wilkins,  swear  to  the  truth  of  that  state- 
ment? A.     That  is  ri,2:ht. 

Mr.  Kirkland:  Your  Honor,  I'd  like  to  offer  this 
statement  into  evidence  at  this  time. 

The  Court :  It  may  be  admitted  in  evidence.  Let 
the  record  show  counsel  have  had  a  chance  to  see, 
also  they  object  to  its  admission,  and  the  court  has 
already  ruled  on  the  admissibility  thereof. 

Mr.  Dunn :     That  is,  counsel  for  both  defendants. 

The  Court:  That  is  correct.  Marked  Plaintiff's 
Exhibit  No.  1.  Now,  w^ill  counsel  stipulate  at  this 
time  that  Mr.  Kirkland  [136]  may  read  it  in  whole 
or  in  part  at  this  time,  and  that  either  counsel  may 
use  it  in  whole  or  in  part  at  this  time  or  later  time  ? 

Mr.  Dunn:  Your  Honor,  we  can't  stipulate  that 
he  may  read  a  statement  that  we  objected  to  as 
being  inadmissible.  To  do  that  would  eradicate  our 
objection. 
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The  Court:  I — That  isn't  true,  counsel,  I  don't 
believe. 

Mr.  Dunn:  T  am  afraid  to  stipulate  because  of 
that. 

The  Court:  Very  well.  The  court  will  instruct 
you  to  read  it  at  this  time. 

Mr.  Buckalew:  Your  Honor,  may  we  take  one 
more  look  at  this  time  ? 

The  Court:    Yes,  you  may. 

Mr.  Buckalew:  Would  the  Government  give  me 
a  copy  so  I  can  follow'  the  Government  w^hen  he 
reads  the  statement  ? 

The  Court:     Do  you  have  a  copy,  Mr.  Kirkland? 

Mr.  Kirkland:  Xo,  your  Honor,  I  don't  have  a 
copy  of  it.  However,  it  will  be  a  matter  of  record 
as  to  what  I  read  in  there,  and  I  assure  counsel  that 
I  will  not  read  anything  into  the  statement  that 
wasn't  there. 

Mr.  Buckalew:     I  just  wanted  to  follow  it. 

The  Court:  Apparently  he  doesn't  have  it  then, 
Mr.  Buckalew.  Very  well.  You  may  proceed,  then, 
Mr.  Kirkland. 

Mr.  Kirkland:  Ladies  and  Gentlemen.  This  is 
the  Government's  Exhibit  No.  1  in  this  particular 
case.  The  document  [137]  is  dated  September  7,  and 
it  reads  as  follows:  "I,  Lena  Mae  Wilkins,  make  the 
following  voluntary  statement  to  Joseph  V.  Sachen 
who  I  know^  to  be  a  Special  Agent  of  the  Federal 
Bureau  of  Investigation.  No  threats  or  promises 
have  been  made  and  I  realize  I  do  not  have  to 
make  a  statement.  I  have  been  told  that  aiiv  state- 
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mv\\\  I  make  may  he  held  against  me  in  any  conrt. 
I  have  also  been  advised  that  I  may  be  represented 
by  a  lawyer. 

"My  name  is  Lena  Mae  Wilkins,  and  I  ("I" 
has  been  inserted  and  initialed  by  the  defendant, 
Wilkins,)  am  33  years  of  age  and  born  on  April  2, 
1921,  at  Birmingham,  Alabama. 

"On  the  2nd  of  April,  1954,  James  Taylor  Yokely 
came  np  to  me  and  stated  that  at  the  present  time 
he  didn't  have  any  girls  working  for  him.  He 
stated  that  he  had  a  house  on  1806  E  '^I"  St.  in 
Anehorage  that  I  could  work  out  of  and  the  money 
I  made  would  be  for  me,  my  kid  and  himself.  He 
also  said  that  he  would  take  care  of  me  if  I  hustled 
for  him. 

"Previously  to  that  time  I  was  hustling  in 
Anchorage  and  had  saved  $960.00.  At  this  time  I 
had  a  room  at  Mr,  &  Mrs.  Marvin  Clark's  home  on 
E  8th  St.  This  money  that  I  saved  I  gave  to  Yokely. 

"On  April  4,  1954,  I  moved  to  Yokely 's  house 
and  started  to  hustle  out  of  Yokely 's  home.  I 
turned  one  trick  during  this  timc^  for  $20.00,  I 
gave  Yokely  $10.00  and  I  ("I"  inserted  and  ini- 
tialed by  defendant)  kept  the  other  $10.00. 

"On  8th  or  9th  of  April,  Yokel.y  asked  me  to  go 
to  Fairbanks,  [138]  Alaska,  because  there  is  more 
money  to  be  made  there.  On  one  of  these  days  he 
gave  me  $33.00  to  purchase  a  ticket  at  a  downtown 
ticket  office.  Airlines,  I  don't  exactly  remember. 
He  then  gave  me  his  luggage  to  pack  my  clothes.  He 
then  took  me  to  the  airport  in  his  1952  or  1953 
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Buiek.  He  watched  me  board  the   ])laiie.   I  think 
it  was  around  8:30  ]),m.  He  also  told  me  to  hustle 
on  the  main  thoroughfare  in  Fairbanks  and  that  he 
would  come  up  and  see  me  in  2  wks. 

"He  came  up  the  following  Sunday.  I  had  only 
made  $40.00  up  to  that  time  which  I  gave  to  him. 
Up  in  Fairbanks  I  hustled  out  of  taxi  cabs. 

"Yokely  received  a  phone  call  from  Kodiak, 
Alaska,  and  said  there  was  some  money  to  be  made 
up  there  and  would  I  like  to  go.  I  said  sure  if  you 
want  me  to.  The  4  days  I  stayed  in  Fairbanks 
Yokely  lived  with  me.  He  then  gave  me  $75.00  to 
buy  the  ticket.  On  top  of  that  he  stated  he  had 
$40.00  left  and  he'll  split  it  with  me.  He  gave  me 
$20.00.  I'm  not  sure  but  I  think  it  was  the  12th 
or  13th  (dates  changed  and  initialed  by  defendant) 
of  April.  I  left  on  the  night  flight  which  was 
about  8:15  p.m.,  and  I  used  my  true  last  name  on 
the  ticket. 

"I  took  the  plane  to  Anchorage  where  there  was 
an  overnite  stop.  That  nite  I  stayed  at  Yokely 's 
place  that  nite  and  took  the  morning  flight  to 
Kodiak,  Alaska.  I  think  it  was  about  8:30  a.m. 

"On  my  arrival  in  Kodiak,  I  found  a  place  out 
of  the  city  [139]  limits  and  started  to  hustle.  On 
that  week  end  I  made  $200.00.  I  sent  $160.00  to 
Yokely.  I  sent  the  letter  registered  and  used  the 
name  of  Carl  Samuels  on  the  return  address.  I 
did  this  as  instructions  from  Yokely.  He  wanted 
it  that  wav  he  said  because  he  didn't  want  a  federal 
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investigation.  Although  I  sent  $160.00  I  only  regis- 
tered the  letter  for  $100.00. 

"After  3  days  in  Kodiak,  USM  Disney  came  to 
me  and  said  he  was  aware  of  my  activities  and  if 
I  wanted  to  stay  in  his  town  I  had  to  get  a  legi- 
Dhate  job.  I  worked  in  a  home  as  a  maid  for  2 
days.  The  people's  name  I  don't  remember.  Mr. 
Disney  again  came  out  to  see  me  and  said  he  was 
aware  of  the  phone  call  from  Fairbanks  and  that 
I  was  sent  to  Kodiak  for  immoral  purposes. 

*'I  then  started  to  get  panicky  and  told  Bill 
Jordan,  a  friend  of  Yokely 's,  that  I  needed  the 
fare  to  go  to  Anchorage.  Yokely  sent  $45.00  to 
Jordan,  he  gave  me  $40.00.  He  sent  this  money  by 
wire. 

"On  the  13th  of  May,  I  took  the  afternoon  flight 
to  Anchorage  where  I  was  met  by  Yokely  at  the 
airport  and  he  took  me  to  his  house.  I  hustled  for 
him  from  that  date  till  July  31,  1954.  I  did  all  the 
hustling  out  of  Yokely 's  home.  Up  to  this  date  I 
figured  I  had  made  about  $8,000.00.  Up  to  this  date 
and  only  $450.00  has  been  spent  on  my  kid  and 
mother. 

"I  also  want  to  add  that  on  May  22,  1954,  Yokely 
left  for  Portland,  Oregon,  to  see  his  so-called  wife 
Margerite  Yokely,  address  unknown.  On  May  25, 
1954,  he  wired  me  to  "Send  the  money."  I  sent  him 
by  wire  $15.00  the  same  day  and  signed  it  James 
Kirby  [140]  Yokely.  I  then  sent  $50.00  on  the  26th 
of  May  and  another  $50.00  on  the  27th  of  May.  I 
sent  all  this  money  by  wire  and  signed  it  by  James 
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Kirby  Yokely.  On  June  1,  1954,  I  received  a  wire 
from  Yokely  stating  "Margie  had  gone  to  Fair- 
banks. Everything  worked  out  R.O.K.  Will  see  you 
soon."  Yokely  was  the  signature  on  the  wire  and 
this  wire  w^as  addressed  in  my  right  name. 

"I  have  read  the  above  statement  and  it's  true  to 
the  best  of  my  knowledge.  Signed  Lena  Mae  Wil- 
kins,  witnessed  by  Joseph  V.  Sachen,  FBI,  Anchor- 
age, Sept.  7,  1954;  Theodore  E.  Pass,  Det.,  Anchor- 
age Police  Dept.  Subscribed  and  sworn  before  me 
this  Sept.  7,  1954.  Gordon  W.  Hartlieb,  United 
States  Commissioner." 

Q.  (By  Mr.  Kirkland) :  Now,  Mr.  Sachen, 
after  this  statement  was  verified — Excuse  the  ques- 
tion. After  this  statement  w^as  signed  and  a  warrant 
was  issued,  did  you  go  to  the  home  of  the  defendant, 
Yokely  to  take  him  into  custod}^? 

Mr.  Buckalew:  Object  to  that  on  the  ground  it 
is  something  that  happened  after  the  conmiission 
of  crime. 

The  Court:     What  relevancy,  counselor? 

Mr.  Kirkland :  Your  Honor,  maybe  I  should  ap- 
proach the  bench  with  counsel  rather  than  state  it  in 
front  of  the  jury. 

The  Court:     Very  well. 

(Whereupon,  counsel  for  plaintiff  and  coun- 
sel for  defendant,  together  with  the  reporter, 
approach  the  bench  and  the  following  pro- 
ceedings w^ere  had  out  of  the  heariiig  of  the 
jury:)  [141] 
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Mr.  Kirkland:  I  am  going  to  show  that  the 
defendant,  Yokely,  when  the  officers  came  down  to 
arr(\st  liiin,  tliat  tlie  defendant,  Lena  Mae  Wilkins, 
was  in  their  company  and  that  the  defendant, 
Yokely,  when  finding  out  what  he  was  arrested  for 
struck  the  defendant,  Willvins,  with  his  fist  and  the 
purpose  of  showing — that  is  to  show  guilt  on  his 
l)art  by  striking  the  defendant,  Wilkins,  the  same 
being  a  threat  or  the  actual — the  jury  could  infer 
as  a  threat  against  her  testifying.  I  contend  this 
does  not  have  to  be.  The  person  doesn't  have  to 
say,  "I'm  threatening  you,"  but  that  the  acts  of 
the  defendant  can  be  considered  by  the  jury  for 
what  they  are  worth  as  to  whether  or  not  it  was 
a  threat  against  her  testifying. 

The  Court:  Well,  the  court  feels  that  the  ques- 
tion itself  is  objectionable  and  the  objection,  will 
have  to  be  sustained.  You  may  ask  him  what  he 
did  as  a  result  of  that. 

Mr.  Buckalew:  Your  Honor,  I  don't  think  it's 
admissible  for  the  reason  I  don't  think  it  shows  any 
threat  on  the  part  of  Yokely. 

Mr.  Plummer:     That  is  for  the  jury  to  decide. 

The  Court:     That  is  a  question  for  the  jury. 

Mr.  Buckalew:     I  am  not  through  yet. 

The  Court:     Yes,  let  Mr.  Buckalew  finish. 

Mr.  Buckalew:  I've  got  the  flu.  I  don't  feel  like 
doing  anything. 

Mr.  Yokely:  Your  Honor,  may  I  listen  to  the 
conversation,   [142]   too? 

The  Court:     Yes,  you  may. 
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Mr.  Buckalew:  It  shows  conduct  on  the  part  of 
Yokely  which  would  go  to  his — which  would  have 
value  as  far  as  his  guilt  or  innocence.  In  fact,  I 
think  it  could  be  construed  as  an  act  consisting  of 
innocence  in  that  there  was  an  F.B.I,  agent,  Officer 
Pass — uniformed  officers  present,  and  if  he  had  any 
idea  of  intimidating  the  Government  witness,  he 
wouldn't  have  done  it  under  those  circumstances. 
It  only  indicates  that  this  man,  and  I  think  the 
evidence  will  show,  committed  himself  to  abusive 
language. 

The  Court:     Not  too  loud,  please. 

Mr.  Buckalew:  Vile  epithets  were  heaped  upon 
his  head  to  the  point  where  he  lost  control  of  him- 
self and  I  think  any  man  in  that  same  situation 
w^ould  have  reacted  in  the  same  manner  that  Mr. 
Yokely  reacted. 

The  Court :  Well,  in  that  respect  the  court  takes 
the  position  it  is  a  question  of  fact  for  the  jury  to 
determine  and  not  for  the  court.  Your  objection  will 
be  sustained  as  to  the  form  of  question  asked,  but  he 
may  ask  what  was  done  by  this  witness.  Let  the  rec- 
ord show  you  object  and  take  exception  in  respect 
thereto. 

Mr.  Dunn:  I'd  like  to  be  heard  on  that,  Your 
Honor. 

The  Court:     You  may. 

Mr.  Dunn:  The  objection's  the  same  one  that 
has  been  [143]  previously  made  to  the  effect  that 
it's  not  proper  to  allow  the  prosecution  to  prove  a 
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conspiracy  by  acts  which  occur  subsequent  to  the 
termination  of  the  conspiracy.  And  unless  it  is 
offered  to  prove  that  it  is  an  irreh^vant  matter,  if 
it  is  used  for  any  purpose  other  than  that,  it  is  ir- 
relevant, and  if  it  is  used  for  tliat  purpose  it  is 
inadmissible  in  my  opinion.  That  is  all. 

The  Court:  Very  well.  The  objection  will  be 
overruled.  Then  y(ni  may  inquire.  *  *  *  If  you  want 
to  come  up  each  time  that  your  counsel  comes  up,  I 
haven't  any  objection,  Mr.  Yokely. 

Mr.  Yokely:    Thank  you. 

The  Court :  Ajid  likewise  true  for  Miss  Wilkins. 
It  is  veiy  highly  irregular,  but  if  you  want  to,  you 
may  do  so.  *  *  *  Objection  is  sustained  as  to  the 
form  of  the  question,  but  you  may  rephrase  your 
question,  Mr.  Kirkland. 

Q.  (By  Mr.  Kirkland)  :  Mr.  Yokely,  what,  if 
anything-  occurred — I  mean,  Mr.  Sachen,  excuse  me, 
sir.  What,  if  anything,  occurred  at  the  time  the 
defendant   Yokely   was   taken   into   custody  *? 

A.  AVhen  the  facts  were  presented  to  the  Assist- 
ant United  States  Attorney,  Jim  Fitzgerald,  he 
signed  a  complaint  and  we  went  down  to  1806  East 
"I"  Stret  to  apprehend  Yokely.  As  we  arrived  at 
the  door,  I  made  one  knock,  and  at  that  time,  Lena 
Mae  Wilkins  gave  me  a  key  and  said,  "You  can 
go  right  in,"  which  Officer  Pass  and  myself  did. 
We  asked  Lena  Mae  [144]  what  bedroom  was 
Yokely 's  and  she  said,  I  think  it  was  the  second  or 
third  on  the  left.  We  knocked  at  the  door  there  and 
we  saw  Margie  Yokely  there  and  asked  her  where 
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James  Yokely  was,  and  she  said  that  he's  in  the 
bathroom.  Well,  we  proceed  to  the  bathroom  and  I 
knocked  at  the  door  and  he  was  busy  there  and  I 
told  him  as  soon  as  he  gets  throngh  I'd  like  to  talk 
to  him.  When  he  came  out  I  told  him  that  we  had 
a  warrant  for  his  arrest,  and  he  stated  to  me  that 
we  didn't  have  any  right  and  I  told  him  we  had  a 
warrant.  He  would  have  to  come  with  us  to  appear 
before  the  United  States  Commissioner  and  I  was 
l^lacing  him  under  arrest  at  that  time.  I  told  him 
at  that  time  that  he  did  not  have  to  make  any 
statement  to  me.  I  also  told  him  that  anything  he 
did  say  to  me  would  be  held  against  him  in  any 
court  of  law-.  I  told  him  that  he  has  the  right  to 
have  an  attorney.  After 

Mr.  Kirkland:  Excuse  me.  Did  you  serve  the 
warrant  on  him  at  the  same  time? 

A.     Yes,  Mr.  Pass  did — in  my  presence. 

Q.  Did  you  advise  him  what  he  was  under  arrest 
for? 

A.  Yes,  we  did.  Then,  at  that  time  Lena  Mae  was 
using  loud  language  and  abusive  language — very 
abusive  language  against  Yokely.  And  I  went  over  to 
Lena  Mae.  I  said,  ''Lena  Mae,  don't  do  it."  I  said, 
"Refrain.  We  have  him  in  custody,"  and  she  says, 
"Well,  let  me  show  you  w^hat  he  has  done  with  m,y 
clothes."  So  she  took  me  to  her  room  and  in  her 
room,  [145]  in  a  closet,  was  all  her  clothes  thrown  in 
a  big  heap.  I  told  her  that  I  couldn't  do  anything 
about  it.  And  she  kept  on  cussing  abusive  language 
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towards  Yokoly.  In  the  nieantimc,  Yokely  was  get- 
ting dressed  and  w(^  marched,  or  we  walked  ont  of 
the  house.  I  went  first,  then  Yokely,  and  then 
Detective  Pass.  She  was  still  screaming  at  him 
stating  that,  "T  hope  that  she  can  give  you  .  .  ." 
or  words  equivalent  to  this.  I  don't  exactly  remem- 
ber. "1  hope  she  can  give  you  $8,000  like  I  gave. 
I  hope  you're  satisfied,"  and  she  kept  on  using  very 
foul,  abusive  language,  and  I  again  told  her,  "Lena 
Mae,  please  keep  quiet,"  as  we  walked  out  of  the 
front  door,  and  about  20  feet,  I  would  say,  going  to 
the  door,  I  opened  the  front  door  and  told  Yokely 
to  enter,  but  in  the  meantime,  he  took  a  swing  and 
hit  Lena  Mae  on  the  top  of  the  head  with  his  fist. 
At  that  time  I  turned  around  and  grabbed  him, 
put  the  handcuffs  on  him,  and  put  him  in  the  car. 
Then  I  told  Yokely,  "I  think  you  have  another 
charge  against  .you.  I  will  have  to  discuss  this  with 
the  United  States  Attorney."  Li  the  meantime, 
Yokely  stated  to  me  that  he  didn't  want  Lena  Mae 
around  the  house  with  his  wife,  Margie  Yokely,  and 
asked  to  if  I  would  see  that  she  would  get  her 
clothes  and  get  out.  I  told  him  it  wasn't  my  duty, 
but  I  would  do  it,  so  Dective  Pass  got  on  the  Radio 
and  called  up  other  uniform  police  to  handle  the  situ- 
ation while  we  took  Yokely  in  front  of  the  United 
States  [146]  Commissioner.  After  uniform  police 
came  there,  we  took  Yolely  back  to  the  court  house 
here  and  presented  him  in  front  of  the  L^nited 
States  Commissioner. 
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Q.  Now,  Mr.  Sachen,  in  this  statement  of  Lena 
Mae  Wilkins,  did  you  contact  the  ACS  Postmaster 
at  Kodiak,  and  so  forth  to  verify  it? 

A.  Yes.  I  didn't  do  it  One  of  the  other  agents 
did,  although  the  dates  in  that  statement  aren't 
exactly  correct. 

Mr  Buckalew:     Just  answer  the  question. 

A.     Yes,  Mr.  Buckalew. 

The   Court:     Objection   sustained. 

Mr.  Kirkland:     Your  witness. 

The  Court:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Buckalew: 

Q.  Mr.  Sachen,  would  you  tell  me  everything 
that  Lena  Mae  said  when  you  were  in  the  house 
making  the  arrest?  A.     The  arrest? 

Q.    Yes. 

A.     Everything  she  said  to  me  ? 

Q.  That  you  can  remember.  You  testified  she 
mentioned  the  $8,000  and  that  is  about  it.  What 
else  do  you  remember?  [147] 

A.  She  mentioned  her  clothes,  as  I  have  stated. 
That  is  what  he  says  here.  ''.  .  .  what  he  has 
done  with  my  clothes,"  and  she  took  me  to  her  room 
and  showed  me  her  clothes.  In  the  meantime  she  was 
also  looking  for  a  telegram,  which  I  forgot,  and 
her  sending  that  money  down  to  Yokely  when  he 
was  in  Portland,  and  she  couldn't  find  it. 
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q.     Just  wliat  did  slie  call  Mr.  Yokely? 

Mr.  Kii'kland:  Excuse  me,  it's  a  very  foul  word, 
your  Honor. 

Mr.  Buckalew:  Your  Honor,  I  don't — His 
Honor  mentioned  the  word  "mania."  I  think  that 
the  jury  should  know  this  woman's  state  of  mind. 
Tliat  is  the  only  way  I  can  get  it  before  tlie  jury. 
Now,  he  is — the  $8,000  and  clothes,  that  is  favor- 
able testimony  from  the  government.  I  should 
elicit  everything  that  happened  that  went  into  it. 
1  want  to  know  everything  that  went  on  down  there. 

The  Court :  I  agree  with  you.  You  have  the  right 
to  know,  excepting  I  hate  to  subject  the  jurors,  too, 
and  the  court  personnel  to  that  type  of  language. 
If  you  feel  it's  mandatory,  you  can  assume  that 
responsibility. 

Mr.  Kirkland:  The  Government  will  stipulate 
it's  just  about  as  vile  as  could  be  expected  out  of  any 
woman. 

Mr.  Buckalew:  Could  I  speak  with  my 
co-counsel  ? 

The  Court:    You  may. 

(Mr.   Buckalew   and  Mr.   Dunn   confer  to- 
gether.) [148] 

Mr.  Buckalew:  Your  Honor,  T  think  that  under 
the  circumstances,  if  the  Government  is  willing  to, 
Ave  can  draw  up  some  sort  of  stipulation,  that  the 
language  is  about  as  foul  as  you  can  get.  That  would 
be  sufficient  as  far  as  the  defense  is  concerned. 
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The  Court :  Veiy  well.  Are  you  willing-  to  stipu- 
late to  that,  Mr.  Kirkland? 

Mr.  Kirkland:  Yes,  your  Honor.  I  know  what 
the  language  is  and  I  don't  see  any  sense  in  sub- 
jecting everyone  to  it. 

The  Court:  It  isn't  a  question  whether  you  know 
what  it  is.  It  is  a  question  whether  you  will  stipu- 
late to  it. 

Mr.  Kirkland:     Yes. 

Mr.  Buckalew:  The  defense  is  willing  to  stipu- 
late to  it. 

The  Court :  Very  well.  Let  the  record  reflect  that 
the  statements  of  Lena  Mae  Wilkins  were  just  about 
as  foul  as  they  could  get  and  wer^  directed  toward 
defendant  Yokely. 

Q.  (By  Mr.  Buckalew) :  Mr.  Sachen,  what  was 
Lena  Mae's  state  of  mind  at  that  time? 

A.     She  was  very  angry,  sir. 

Q.  Would  you  say  she  acted  like  a  woman  that 
was  out  of  her  head  ? 

A.     That  is  a  hard  question  to  answer. 

Mr.  Kirkland:     Objection. 

The  Court:  Objection  oveiTuled.  You  may  an- 
swer. 

A.  I'll  say  she  was  very  angry.  I  don't  know  if 
she  was  out  of  [149]  her  head. 

Q.  Did  you  tell  her  on  several  occasions  to  quit 
this  screaming  at  Yokely? 

A.     Oh,  yes;  I  did,  sir. 

Q.     Did  that  have  any  effect  on  her? 
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A.  For  a  moment  or  two,  then  she  came  right 
back  again. 

Q.  Did  any  of  the  other  officers  tell  her  to  quit 
screaming?  A.     Not  that  I  remember. 

Q.  How  many  officers  were  present  when  the 
arrest  was  made?  A.     Two,  sir. 

Q.  Now,  when  Mr.  Yokely  Avas  in  the  bathroom, 
did  you  identify  yourself  through  the  door? 

A.     Yes. 

Q.  Did  Mr.  Yokely  ask  you  where  you  got  the 
key?  A.     Yes,  he  did. 

Q.     What  did  you  tell  Mr.  Yokely? 

A.     I  didn't  tell  him. 

Q.     Just  didn't  answer  that  question? 

A.     That  is  right. 

Q.     About  what  time  of  the  day  was  this? 

A.     The  arrest  of  Yokely? 

Q.     Yes. 

A.  As  a  guess,  around  2:00  o'clock.  Between 
2:00  and  2:30,  I'd  say. 

Q.  Did  you  still  smell  liquor  on  Lena  Mae's 
breath  at  that  time?  [150] 

A.     I  can't  remember.  I  don't  think  so. 

Q.  Would  you  describe  to  the  jury  exactly  how 
Lena  Mae  was  acting — that  is,  w^as  she  waving  her 
arms  around? 

A.  She  was  walking  back  and  forth  shouting  at 
Yokely  that  he'd  done  her  wrong  and  cussed  her, 
like  I  previously  said,  every  cuss  w^ord  that  there's 
available,  that  I  know,  anyway. 

Q.     Was  she  acting  like  a  drunken  woman? 
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A.     She  acted  like  a  very  angry  woman. 

Q.  Did  she  act  like  an  angry  woman  that  had 
been  drinking? 

A.  Like  an  angry  woman  that's  been  drinking*? 
TVell,  I  think  you  can  get  angry  whether  you  are 
drunk  or  not,  can't  you,  Mr.  Buckalew?  She  was 
very  angry.  That  is  as  much  as  I  can  tell  you  about 
that. 

Q.  Now,  when  you  first  intei'viewed  her,  you 
smelled  alcohol   on   her  breath,   did  you? 

A.     Yes;  I  did. 

Q.  Did  she  appear  to  you  like  she  had  been  up 
all  night? 

A.  I  think  she  could  have  been  up  all  night.  I 
never  asked  her.  She  appeared  like  she  would  be. 
I'm  not  sure. 

Q.  Didn't  you  testify  in  this  court  that  she 
looked  like  she  had  been  up  all  night? 

A.     I  said  she  looked  like  it.  I'm  not  sure. 

Q.     Did  you  smell  alcohol  on  her  breath? 

A.     Yes;  I  did. 

Q.  That  was  around — oh,  10:00  o'clock  in  the 
morning?  [151] 

A.     9 :00  o'clock,  sir ;  around  9 :00. 

Q.  Now,  did  you  have  Lena  Mae  in  protective 
custody,  so  to  speak,  from  9:00  until  2:00? 

A.  Protective  custody?  No,  after  I'd  taken  a 
signed  statement — I  think  I  said  this  once  before, 
your  Honor. 

The  Court :    You  must  answer  the  question. 

A.     After  I  came  to  the  police  station,  we  took 
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the  signed  statement.  She  was  with  us  up  to  the  time 
we  took  her  down  to  the  flats  again  and  I  would  say 
that  was  from  9:00  o'clock  until  11:30  or  so. 

Q.  Did  Lena  Mae  advise  you  at  that  time  she 
needed  a  cou])le  more  shots  of  scotch? 

A.  No;  she  wanted  a  dollar  and  I  ,Q:ave  it  to  her. 
I'm  quite  sure  it  was  cab  fare  to  come  back  and 
meet  us  at  the  police  station  at  1:00  o'clock;  the 
arrangements  we  had  made  there. 

Q.  During  the  course  of  taking  this  lengthy 
statement,  did  she  ad-\ase  yon  that  she  spent  all  her 
money  that  morning  tipping  the  cab  driver? 

A.     Not  that  I  remember,  sir. 

Q.  You  don't  recall  Lena  Mae  telling  you  that 
she  s])ent  everything  she  had  and  gave  it  to  the  cab 
driver  ? 

A.  I  don't  remember  that,  sir.  If  she  did,  I  don't 
remember. 

Q.  Did  you  put  everything  in  the  statement  that 
Lena  Mae  said? 

A.     Practically  everything  she  said ;  yes,  sir. 

Q.  Could  I  see  the  statement,  please?  (State- 
ment was  handed  to  [152]  Mr.  Buckalew.) 

Q.     Did  Lena  Mae  write  this  out  in  longhand  ? 

A.     No;  I  wrote  it  first  in  longhand,  sir. 

Q.  How  long  did  it  take  you  to  write  the  state- 
ment in  longhand?  A.     Oh,  I  can't  remember. 

Q.     Well,  have  you  got  your  little  notebook  there  ? 

A.     No ;  I  haven't  got  it  with  me,  sir. 

Q.  Could  you  give  me  an  approximation  how 
long  it  took? 
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A.  Oh,  I'd  say  about  an  hour  and  a  half,  some- 
thing like  that — between  an  hour  and  an  hour  and 
a  half. 

Q.     Did  you  examine  her  thoroughly  ? 

A.     Did  I  examine  her? 

Q.     Or  did  you  just  let  her  talk? 

A.  She  was  my  witness  at  that  time  and  she 
was  making  the  complaints  and  I  Just  let  her  talk. 
She  voluntarily  came  and  gave  that  statement  to 
me.  I  didn't  have  to  ask  her  anything. 

Q.     You  didn't  ask  her  questions  then  during  it? 

A.  I  asked  her  exactly  what — she  gave  it  to  me. 
She  voluntarily  came.  I  didn't  ask  her  for  any 
statement,  Mr.  Buckalew. 

Q.  Now,  T  am  talking  about  the  contents  of  the 
statement. 

A.  That  is  what  she  gave  me.  She  voluntarily 
gave  it. 

Q.  Now,  it  took  an  hour  and  a  half.  You  didn't 
ask  her  a  question  during  the  hour  and  a  half?  [153] 

A.  I  probably  asked  questions.  I  don't  remem- 
ber. Questions  like,  "Is  this  the  way  it  was,  Lena?" 
Usually  in  signed  statements  it's  that  way,  Mr. 
Buckalew. 

Q.  Did  you  try  to  write  the  statement  in  Lena 
Mae's  own  diction  there? 

A.     Yes;  as  much  as  I  could. 

Q.  She  told  you  that  over  a  course  of  time  that 
she  had  given  James  Taylor  Yokely  $8,000? 

A.     Yes;  she  said  that. 

Q.     Now,  will  you  look  at  the  statement  and  tell 
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mo  how  long  she  had  been  hustling  to  make  $8,000? 

A.     Well,  she  made  this  statement.  She  said 

Q.     Did  you  try  to  verify  that? 

A.  No;  I  didn't  verify  it  because  I  didn't  see 
any  reason  to,  Mr.  Buckalew.  She  says  from  May 
13— oh,  it's  13th  of  May,  ''I  hustled  for  him  from 
that  date  till  July  31,  1954.  I  did  all  the  hustling 
oui  of  Yokely's  homo.  Up  to  this  date  I  figured  I 
liad   made   about  $8,000.00." 

Q.  Now,  how  much  is  that  a  month?  How  many 
months  did  she  hustle? 

A.     How  many  months  from  May? 

The  Court:  Mr.  Buckalew,  the  court  would  like 
to  interpose  objection  to  that.  It  is  a  matter  of 
mathematical  construction.  It's  ob\'iously  asking  for 
a  conclusion.  Everybody  can  figure  it  out.  It  doesn't 
have  any  probative  value.  [154] 

Mr.  Buckalew:    AYoll,  it  might,  your  Honor. 

The  Court:     In  what  respect? 

Mr.  Buckalew:  These  gentlemen  are  very 
thorough  on  everything  else,  apparently,  and  I  just 
want  this  man  to  realize  how  absurd  this  statement 
is  as  far  as  the  $8,000.00  is  concerned,  and  I  want 
to  point  it  out  to  the  jury. 

The  Court:  Let  me  point  out  to  you,  counselor, 
that  is  a  question  of  argument  and  no  matter  what 
he  may  have — I  think  it  will  have  no  bearing  upon 
the  outcome  of  this  case.  It's  a  matter  of  argument, 
counselor. 

Q.     (By  Mr.  Buckalew)  :     During  the  hour  and 
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a  half  you  only  interposed  a  couple  of  objections,  is 

that  right? 

A.  Yes,  Mr.  Buckalew;  she  gave  the  statement 
voluntarily,  like  I  said.  I  didn't  have  to.  She  came 
up  with  the  dates  and  everything  else.  At  that  time 
she  was  my  witness.  She  called  me. 

Q.  You  asked  her  about  which  airline  she 
traveled  on,  didn't  you? 

A.     Definitely.  She  told  me  that 

Q.  Mr.  Sachen,  is  it  your  contention  that  this 
complete  statement  was  given  to  you  by  Lena  Mae 
Wilkins  and  you  only  interposed  one  or  two  objec- 
tions over  a  period  of  an  hour  and  a  half  ? 

A.  I  didn't  say  one  or  two,  Mr.  Buckalew.  I 
pointed — I  want  [155]  to  bring  in  this :  I  asked  her 
if  she  was  correct,  if  she  wanted  to  give  me  the 
statement,  or  are  you  sure. 

Q.  You  are  not  getting  the  point,  Mr.  Sachen. 
I  will  admit  she  came  up  to  your  office.  You  testi- 
fied to  that,  but  what  I  am 

A.     She  didn't  come  to  my  office. 

Q.     Well,  she  sought  the  officers  out  ? 

A.     Right. 

Q.  All  right.  The  only  thing  I  am  trying  to 
find  out.  It  took  an  hour  and  a  half  to  take  the 
statement.  How  was  it  given?  Did  she  just  sit  down 
and  start  talking  and  this  is  what  she  said,  or  did 
she;  for  example,  did  she  say  one  line,  you  asked 
her  a  question,  she  say  another  line,  you  asked  her 
another  question? 

A.     Usually  on  signed  statements,  Mr.  Buckalew, 
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I  asked,   "Start   from   the  beginning  and  tell  me 
exactly  wliat  liappens."  I  take  the  statement  down 
in   h)nghand.   And   I  get  everything  in  there  that 
she  wants  to  tell  me. 

Q.  Now,  when  do  yon  get  the  things  in  the 
statement  that   yon   want   in   the   statement? 

A.  What  she  wanted  to  tell  me,  because  if  you 
look  at  the  ])reface  of  that  signed  statement,  you 
will  see  where  she  does  not  have  to  give  me  the 
signed  statement. 

Q.  I  have  read  that  Mr.  Sachen.  Now,  will  you 
look  at  the  statement  and  see  if  you  can  tell  me — 
I'm  not  trying  to  embarras  you,  I  just  want  to 
know  why  you  spell  night  ''n-i-t-e."  [156]  Is  there 
any  purpose  in  that  ? 

A.  No,  I  think  you  can  you  can  spell  night 
^'n-i-t-e"  or  "n-i-g-h-t." 

Mr.  Kirkland:     I  object.  I  am 

The  Court:     What  is  the  relevancy,  counselor? 

Mr.  Buckalew:     I  don't  know. 

The  Court :     Well,  then 

Mr.  Buckalew:     I  mean,  it's  got  me  puzzled. 

The  Court:  Objection  sustained.  If  you  don't 
know 

Q.  (By  Mr.  Buckalew)  :  Now,  when  you  got 
the  statement  reduced  to  writing  in  this  form,  did 
you  go  over  the  statement  line  by  line  or  page  by 
page  with  Lena  Mae  Wilkins? 

A.     I  had  her  read  it. 

Q.     Now,  how  long  did  it  take  her  to  read  it? 

A.     About  ten  minutes. 

Q.     She  read  it  page  per  page? 
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A.     She  read  everything  about  it,  yes,  sir. 

Q.  Did  you  watch  her  while  she  was  reading  the 
statement?  A.     Yes,    I    did. 

Q.  How  about  the  phone  calls  from  Kodiak, 
Alaska?   Was   that   her  idea? 

A.  She  gave  me  that  statement  voluntarily; 
just  what  she  said  as  I  put  it  down  in  writing. 

Q.  I'm  not  asking  you  whether  its  voluntary. 
The  question  is,  did  you  ask  her  before  she  said 
anything  about  telephone  [157]  calls — did  you  say, 
"Did  you  make  any  telephone  calls  from  Kodiak?" 

A.     I   did  not. 

Q.  Did  you  ask  her  any  time  during  this  inter- 
view if  she  sent  any  wires? 

A.  I  don't  remember.  I  don't  think  so.  Just 
what  she  said  is  what  I  put  down. 

Q.  Then,  it's  your  testimony  that  you  didn't 
have  to  prompt  her  at  all? 

A.     I  didn't  have  to  prompt  her,  Mr.  Buckalew. 

Q.  You  didn't  interrogate  her  about  which  air- 
lines she  rode  on? 

A.  I  asked  her  the  airlines.  When  she  could,  I 
put  that  do\\Ti  in  the  statement. 

Q.  Did  you  ask  her  if  she  sent  letters  from 
Kodiak? 

A.  I  don't  remember  if  I  did  or  not.  She  came 
up  with  the  idea  just  exactly  as  it's  said  there.  She 
sent  the  money  to  him. 

Q.  Did  you  tell  her  any  time  during  the  course 
of  the  conversation,  "We  have  got  to  specify  things 
on  this  if  we  are  going  to  get  this  boy"? 
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A.  I  don't  think  I  ever  said  that  to  her.  I 
wouldn't  have  any  reason  to  say  that  Lena  Mae — 
I   don't   think 

Q.  Yon  don't  know  whether  you  made  the  state- 
ment or  not? 

A.  I  am  not  sure.  I  know  what  I  did  tell.  I  said, 
"Lena,  I  want  the  truth.  That  is,  I  want  the  truth 
on  it." 

Q.  Now,  whose  idea  was  it  to  initial  the  portions 
in  this  statement?  [158] 

A.  Mr.  Buckalew,  any  time  we  take  a  signed 
statement,  we  are  instructed  if  there  are  any  era- 
sures or  markovers,  that  the  defendant,  or  the  per- 
son who  signs  the  statement,  mark  initials  so  that 
they  know  that  the  error  is  there.  That  is  a  pro- 
cedure that  we  have  in  our  work. 

Q.     In  other  words,  that  is  a  demand? 

A.     That  is  the  way  we  are  taught. 

Q.  Now,  will  you  look  at  the  statement  a  second, 
and  I  want  you  to  think  about  this.  The  first  cor- 
rection in  there — as  a  matter  of  fact,  didn't  you 
point  that  out  to  Lena  Mae  and  say,  "Insert  the 
word  'I'  in  there  and  initial  it"? 

A.  No,  I  did  not.  When  Lena  Mae  read  that 
typewritten  sheet,  she  put  that  in  by  herself  and 
initialed  it  by  herself.  I  did  not  tell  her  that. 

Q.  Will  you  look  at  the  statement  and  tell  me 
how  many  more  corrections  are  in  the  statement? 

A.     Seven. 

Q.     It  took  her  ten  minutes  to  read  it  ? 
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A.     Yes. 

Q.  She  made  all  those  corrections;  found  them 
herself?  A.     As  I  said,  Mr.  Buckalew 

Q.  Just  answer  that  question.  Did  she  find  all 
those  corrections  herself"? 

A.  That  is  right.  You — as  you  see  these  two 
here,  she  put  in  herself.  These  two  were  the  dates — 
she  changed  the  dates  [159]  herself  on  that.  The 
misspelling  of  the  word  "legitimate"  she  put  her 
name   on  there.   And   the   same   with   "Samuels." 

Q.  Mr.  Sachen,  do  you  mean  that  Lena  Mae 
Wilkins  checked  the  spelling  of  the  F.B.I.  agent 
in  a  statement  they  intend  to  introduce  into  court  1 

A.     Yes,  why  not. 

Q.  And  each  separate  correction  in  there.  You 
didn't  point  any  of  them  out  to  Lena  Mae  Wilkins? 

A.  No,  sir.  I  did  not  point  out  one  to  Lena  Mae 
Wilkins? 

Q.  It  took  her  ten  minutes  to  read  and  correct 
the  statement?  A.     Approximately. 

Q.    You  don't  have  your  log  on  that? 

A.     No,  sir. 

Q.     Have  you  got  a  log  in  your  office  on  it? 

A.     On  her,  yes. 

Q.  I  mean — Oh,  for  example,  yesterday,  you 
seemed  to  have  a  log  on  everything.  Do  you  have 
a  log  when  she  made  the  first  correction? 

A.     When  we  make  hers  the 

Q.     Just  answer  the  question. 
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A.  Well,  if  you  let  me,  I  probably  can  tell  you. 
On  this — when  I  took  this  thing  in  longhand,  I 
asked  Lena  Mae  to  look  at  it  and  see  if  it  was  all 
right — that  initial  one.  So  I  said,  "I  am  going  to 
have  my  steno  type  this  up,"  and  so  I  brought  the 
one  that  I  had  written  in  longhand  and  that 
one,  [160]  and  asked  her,  "There  are  two  marked 
identical,  like  you  said  this  morning.  Read  them 
and  make  your  corrections  and  see  if  they  are 
right,"  and  that  is  the  corrections  she  made. 

Q.  Xow,  when  you  advised  Lena  Mae  Wilkins 
of  her  constitutional  rights,  did  you  indicate  to  her 
that  she  might  get  charged  with  conspiracy  when 
she  took  this  statement?  A.     No,  I  didn't. 

Q.     Didn't  indicate  that  to  her?  A.     No. 

Q.  How  long  did  it  take  you  to  advise  her  of  her 
rights'?  A.     Oh,  say  a  minute  or  two. 

Q.  Now,  what  did  you  tell  her  when  you  advised 
her  of  her  rights? 

A.  I  told  her  she  did  not  have  to  make  the 
statement.  I  told  her  any  statement  she  made  would 
be  held  against  her  in  any  court  of  law;  that  she 
has  a  right  of  counsel. 

Q.     That  is  all  you  told  her? 

A.     That  is  all. 

Q.  Now,  the  language  in  the  statement — is  it 
your  testimony  that  that  is  Lena  Mae  Wilkins' 
language  ? 

A.     That  is  how  she  gave  it  to  me. 
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Q.  Now,  when  you  took  the  statement,  did  you 
immediately  commence  to  verify  if? 

A.     To  verify  it,  yes. 

Q.  Did  you  call  Lena  Mae  back  to  the  office  after 
that? 

A.  No,  she  met  at  that  time  at  the  Assistant 
United  States  [161]  Attorney's  Office  where  Mr. 
Fitzgerald  stated  that  he  would  like  to  have  that 
statement  in  affidavit  form,  and  Mrs.  Wilkins  had 
no  objection  to  it. 

Q.  Do  you  have  authority  to  put  people  under 
oath?  A.     Yes,  I  do. 

Mr.  Kirkland:     Objected  to.  It's  immaterial. 

The  Court.  It  may  have  some  relevancy.  I 
don't  know  at  this  time.  Is  that  preliminary,  coun- 
selor ? 

Mr.  Buckalew:     Yes,  sir. 

The  Court:     Very  well.  Objection  overruled. 

Q.  (By  Mr.  Buckalew) :  Do  you  have  author- 
ity to  put  witnesses  under  oath? 

A.     In  certain  cases,  yes,  I  do. 

Q.  Do  you  have  authority  to  put  witnesses  under 
oath  in  this  kind  of  case?  A.     I'm  not  sure. 

Q.  Now,  as  a  matter  of  fact,  Mr.  Sachen,  you 
didn't  take  her  down  to  Mr.  Hartlieb's  office  be- 
cause you  figured  this  question  of  drunkenness 
would  come  up,  did  you?  I  said,  "you  didn't." 

A.  Oh,  no,  that  was  the  decision  of  Mr.  Fitz- 
gerald at  that  time  to  have  that.  That  was  none  of 
my  decision.  That  was  Mr.  Fitzgerald's  idea  to  have 
the  signed  statement  in  affidavit  form. 
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Q.  Did  you  tell  Lena  Mae  after  she  was  up  in  the 
office  she  was  [162]  at  liberty  to  leave? 

A.     What  office? 

Q.  Wherever  you  took  the  statement.  Where  did 
3'Ou  take  this  statement? 

A.  As  I  previously  said,  it  was  taken  at  the 
police  station. 

Q.     That  is,  the  City  Police  Station? 

A.     Yes,  sir. 

Q.     It  wasn't  taken  in  your  of&ce? 

A.     No,  sir. 

Q.  Well,  did  you  proceed  from  the  police  station 
over  to  your  office? 

A.     No,  we  never  did  go  to  my  office. 

Q.     Was  this  secretary  an  F.B.I,  secretary? 

A.     One  of  our  F.B.I,  secretaries,  yes,  sir. 

Q.  Then,  you  sent  the  statement  over  to  your 
office? 

A.     No,  I  didn't  send  it.  I  brought  it  there. 

Q.  Oh,  I  see.  And  had  the  statement  reduced  to 
the  present  form — typewritten? 

A.  That  is  right.  Exactly  what  the  written  form 
that  I  wrote  out  in  long  hand. 

Q.  Now,  where  was  the  statement  actually 
signed?  A.     That  statement  there,  sir? 

Q.     Yes. 

A.  That  was  signed  in  the  Assistant  United 
States  Attorney's  office,  Mr.  Fitzgerald's.  [163] 

Q.  I  take  it  that  you  were  present  and  Mr.  Pass 
was  present?  A.     Yes. 

Q.     That  is,  when  Lena   Mae   signed  the  state- 
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ment?  A.     That  is  right. 

Q.  Then  she  didn't  sign  the  statement  in  the 
presence   of  Judge   Hartlieb'? 

A.  The  procedure  is  this,  Mr.  Buckalew.  She  was 
then  presented  before  Mr.  Hartlieb  to  the  United 
States  Commissioner,  who  asked  her  if  the  state- 
ment was  true,  the  procedure  he  goes  tlirough,  and 
we  went  with  Lena  Mae  Wilkins  down  to  the  United 
States  Commissioner's  office  and  put  it  in  affidavit 
form,  which  she  swore  was  true  and  correct.  That 
was  still  Mr.  Fitzgerald's. 

Q.  Now,  just  prior  to  the  time  the  statement 
was  signed,  did  you  advise  her  again  of  her  rights? 

A.     Yes,  I 'm  quite  sure  I  did. 

Q.  Would  your  log  show  whether  or  not — I  will 
admit  it's  in  the  statement.  My  question  is,  when 
she  signed  it  before  Mr.  Fitzgerald,  yourself,  and 
Pass,  did  you  then  advise  her  that  she  didn't  have 
to  make  any  statement;  if  she  did,  it  would  be  used 
against  her? 

A.     I  am  quite  sure  I  did.  I  usually  do. 

Q.    As  a  matter  of  practice? 

A.     That  is  right. 

Q.  But  you  don't  remember  in  this  case  whether 
you  did  or  didn't?  [164] 

A.     I'm  not  quite  sure  on  that. 

Q.  You  permitted  a  complaint,  then,  to  be  signed 
against  Mr.  Yokely  prior  to  the  time  the  statement 
had  been  verified? 

Mr.    Kirkland:     Object    to    the    question,    your 
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Honor,    Mr.    Sachen   doesn't   permit   anything    of 

that  nature. 

Mr.   Buekalew:     Excuse   ino,   your   Honor. 

The  Court:  Objection  sustained.  You  may  re- 
phrase your  question. 

Q.  Were  you  the  moving  party  in  instituting  the 
final  files  of  complaints  against  James  Taylor 
Yokely  prior  to  the  time  the  statement  had  been 
verified  ? 

Mr.  Kirkland :     Object  to  that  question. 

The  Court:     On  what  grounds'? 

Mr.  Kirkland:  Immaterial,  as  to  who  moves — 
not  unless  he  is  trying  to  contend  the  F.B.I,  agent 
is  trying  to  frame  someone. 

The  Court:     In  that  respect,  objection  overruled. 

Mr.  Buekalew^:  I  object  to  that  statement  I  am 
implying  the  F.B.I,  framed  anybody,  and  he  knows 
it. 

The  Court:  The  objection  is  sustained  and  the 
jury  is  instructed  not  to  consider  the  answer  made 
by  counsel  and  the  court  instructs  counsel  at  this 
time  not  to  make  any  more  such  statements. 

Mr.  Buekalew:  Your  Honor,  where  were  we  on 
the  last  question? 

The  Court:  The  question  whether  or  not  he  was 
the  moving  party,  if  you  will  recall.  [165] 

Q.     (By  Mr.  Buekalew)  :     Can  you  answer  that? 

The   Court:     Better  restate  it  again. 

Mr.  Buekalew:  Would  you  read  the  question 
back,  please? 
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The  Court :  I  had  hoped  to  save  time  by  you  re- 
stating it. 

Q.  The  question  whether  or  not  you  were  the 
moving  party  that  got  this  complaint  filed  against 
James  Taylor  Yokely  jDrior  to  the  time  that  the 
facts  of  the  statement  were  verified? 

A.  In  other  words,  you  mean  if  1  formed  an 
opinion  ? 

The  Court:     No. 

A.  If  I  did,  I  presented  it  after  I  had  the  signed 
statement.  I  think  I  can  answer  it.  After  I 
had  the  signed  statement,  I  presented  the  facts 
to  Assistant  United  States  Attorney  Jim  Fitz- 
gerald, who  authorized  me  to  sign  a  complaint 
against   Yokely. 

Q.  Now,  Mr.  Sachen,  is  it  true  that  the  facts 
were  based  solely  on  the  statement  here? 

A.  I  gave  the  facts.  I  gave  those  facts  to  Mr. 
Fitzgerald,  exactly  what's  in  that  statement,  yes. 
These  are  the  facts. 

Q.  Mr.  Sachen,  I  would  like  to  ask  you  a  few 
more  questions  about  Mr.  Yokely 's  house? 

A.    Yes. 

Q.  Now,  did  you  go  into  Lena  Mae  Wilkin's 
room?  A.     Yes,  I  did. 

Q.  You  went  into  the  room  and  observed  her 
clothes  on  the  floor?  [166] 

A.  That  is  right.  She  asked  me  to  come  in  and 
observe  them. 

Q.  Now,  did  you  observe  anything  else  in  that 
room  ? 
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A.     I  only  know  there  was  a  bed  and 

Q.  How  about  a  whiskey  bottle  ?  Did  you  observe 
a  whiskey  bottle? 

A.     I  think  there  was,  but  I'm  not  sure. 

Q.     AVas  there  a  dresser  in  there? 

A.     I  think  there  was,  yes. 

Q.     Wasn't  there  a  whiskey  bottle  on  the  dresser? 

A.  I'm  not  sure.  I  didn't  observe  it  that  closely. 
I  was  more  interested  in  my  main  duty  on  that  trip. 
This  was  to  apprehend  Mr.  Yokely. 

Q.  Did  you  see  Lena  Mae  Wilkins  take  a  shot 
out  of  the  bottle  while  she  was  there  ? 

A.    No,  I  didn't  see  her. 

Q.  All  the  time  you  were  in  the  house,  were  you 
in  a  joosition  where  you  could  keep  Lena  under 
surveillance?  A.     No,  I  wasn't. 

Q.  Where  is  the  bathroom  with  reference  to 
Lena  Mae's  room? 

A.  It's  down  the  hall  and  way  at  the  end  of  the 
hall  past  the  kitchen. 

Q.     Did  Lena  Mae's  room  have  a  lock  on  it? 

A.  Didn't  have  when  I  got  there.  She  invited  me 
to  look  at  her  clothes.  The  door  was  open. 

Q.  You  don't  know,  then,  whether  the  door  had 
a  lock  or  not?  A.     No,  I  don't.  [167] 

Q.     There  were  three  bedrooms  in  that  house? 

A.     I'm  quite  sure  there  were  three,  yes. 

Q.     Lena  Mae  AYilkins  lived  in  her  own  bedroom  ? 

A.     That  is  right. 

Q.     And 
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A.  I  don't  know  if  she  lived  there,  but  she  had  a 
bedroom  there. 

Q.     Were  her  clothes  in  that  room'? 

A.     Yes,  her  clothes  were  in  that  room. 

Q.  Did  anything  else  in  the  house  indicate  that 
she  lived  in  any  other  bedroom? 

A.     I  don't  know,  I  said. 

Q.  You  don't  know  whether  she  lived  in  the 
other  room  or  not?  A.     That   is  right. 

Q.  Evidence  you  had  indicated  she  had  her  own 
room  and  lived  in  it?  A.     That  is  right. 

Q.  Now,  where  was  James  Taylor  Yokely's 
room  ? 

A.  His  room,  I  think,  was  the  second  or  third 
down  the  hallway  on  the  left,  counting  from  the 
front  entrance. 

Q.     Were  any  other  occupants  in  the  house? 

A.  Mary  Yokely  was  in  the  bedroom  there  when 
I  came  in. 

Q.     Did  Lena 

A.     In  Yokely's  room. 

Q.  During  the  course  of  this  statement,  didn't 
Lena  Mae  advise  you  that  she  wanted  a  room  down 
there?  [168] 

A.  I  don't  remember,  if  it's  not  in  that  state- 
ment. 

Q.  That  wouldn't  help  the  United  States  out 
very  much  if  it  was  in  the  statement,  would  it? 

A.  Are  you  referring,  Mr.  Buckalew,  tliat  tliat 
statement  is  not  true  ? 

Q.     No. 
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A.     I  just  wanted  to  know. 

Q.  Did  you  cut  anything  out  that  Lena  Mae 
said  ? 

A.  I  didn't  cut  anything  out  at  that  time  because 
l^ena  Mae  was  my  witness.  She  called  me. 

Q.  I  understand  all  that:  I  understand  all  that. 
It  is  your  testimony,  now,  that  this  statement  here — 
the  statement  that  is  now  in  evidence,  that  is  going 
to  the  jury,  is  Lena  Mae's  statement,  and  that  she 
sat  down  and  talked  and  you  wrote  it  down — what 
she  said?  A.     That  is  right. 

Q.     And  during 

Mr.  Plummer:  I  object  to  this  interrogation. 
The  question's  already  been  asked  at  least  three 
times,  or  at  least  twice,  of  this  witness,  and  has 
been  answered  by  this  witness. 

The  Court:  The  court  doesn't  know.  Three  or 
four  times.  That  is  irrelevant.  The  objection  is  sus- 
tained. 

Mr.  Buckalew :  Your  Honor,  I  am  having  a  hard 
time  getting  anything  out  of  this  witness. 

The  Court:  Well,  in  that  respect,  counselor,  that 
is  [169]  one  of  the  problems  that  always  a  defend- 
and  counsel  runs  into,  but  there  is  nothing  I  can  do 
about  it.  I  don't  know  what  to  suggest. 

Mr.  Kirkland:  Your  Honor,  could  I  make  a 
suggestion  ? 

The  Court:     No. 

Mr.  Buckalew:  Your  Honor,  could  I  approach 
the  bench  ? 

The  Court:     You  may. 
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(Thereupon  counsel  for  the  defendant,  James 
Taylor  Yokely,  approached  the  bench  and  the 
following  discussion  was  had.) 

Mr.  Buckalew:  I  am  sorry  to  get  back  on  my 
feet,  but  I  had  an  appointment  with  the  doctor  at 
noon  and  he  said  if  I  don't  get  down  there — I  don't 
want  to  tell  the  jury. 

The  Court:  All  right.  Fair  enough.  We  will 
recess  at  this  time.  I'd  like  to  recess  until  2:15. 
Have  you  any  objections? 

Mr.  Dunn :     No. 

Mr.   Plummer:     Not  at   all. 

Mr.  Kirkland:  Do  you  have  any  objections  when 
we  do  come  back  to  let  me  get  the  postmaster  from 
Kodiak 

Mr.  Buckalew:  We  don't  have  any  objection  to 
l^utting  the  postmaster < 

Mr.  Kirkland:  From  Kodiak  and  Fairbanks  so 
he  can  get  out  this  afternoon? 

Mr.  Dunn:     No. 

The  Court:  Since  Mr.  Buckalew  isn't  feeling 
well [170] 

Mr.  Buckalew:  I'm  going  to  get  a  shot.  I'll  be 
all  right. 

Defendant  Yokel y :  Your  Honor,  can  I  say  some- 
thing? 

The  Court:  No.  The  court  would  like  to  suggest 
if  you  have  anything  to  say,  you  speak  to  your 
counsel  and  that  the  court  then  could  hear  from  your 
counsel  in  respect  thereto. 
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Tlio  Court:  Ladies  and  Gentlemen  of  the  Jnry, 
it  is  desirable  to  continue  at  this  time  this  case 
nntil  this  afternoon.  Mr.  Buckalew's  not  feeling 
too  well  so  we  are  going  to  take  a  recess  until  2:15. 
Therefore,  I  must  again  instruct  you  not  to  discuss 
this  case  or  permit  other  persons  to  discuss  it  with 
you. 

'I'Ik'  (^)urt  will   stand  in   i-ecoss  until   2:15. 

(Whereupon,  at  11:50  o'clock  a.m.,  December 
22,  1954,  the  court  continues  the  cause  to  2:15 
o'clock  p.m.,  of  the  same  day.) 

(At  2:15  o'clock  p.m.  counsel  for  plaintiff  and 
counsel  for  the  defendant  being  present,  the 
trial  of  said  cause  was  resumed:) 

The  Court:  Will  you  please  call  the  roll  of  the 
jury  ? 

The  Clerk :     Trial  jury  is  all  present,  your  Honor. 

The  Court:  Mr.  Sachen,  will  you  please  resume 
the  witness  stand. 

(Thereupon,  the  witness  resumed  the  witness 
stand.)  [171] 

Mr.  Buckalew:  Could  w^e  have  just  a  minute, 
your  Honor? 

The  Court :     Yes,  you  may. 

(Counsel  conferred  and  thereupon  the  follow- 
ing proceedings  were  had:) 

^Ir.  Buckalew :  Defense  is  ready  to  proceed,  your 
Honor. 
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The  Court:  Very  well.  You  may  continue.  Mr. 
Buckalew,  you  hadn't  concluded  your  cross,  had  you. 
At  least,  you  didn't  indicate  that  to  the  court. 

Mr.  Buckalew:  I  was  just  about  finished — I 
have,  your  Honor. 

The  Court :  Very  well.  Mr.  Dunn,  you  may  cross- 
examine. 

Q.  (By  Mr.  Dunn)  :  Mr.  Sachen,  I  think  you 
testified  on  direct  that  at  some  place  during  your 
contact  with  the  defendant,  Wilkins,  she  ^o\  out  of 
your  car  approximately  two  blocks  from  Yokely's 
house.   Is  that  true?  A.     About  that,  yes,  sir. 

Q.  Now,  you  were  taking  her  from  what  place 
at  that  time  ?  A.     From  the  police  station. 

Q.  That  was  after  she  had  given  you  the  state- 
ment? A.     That  is  right. 

Q.  Was  it  prior  to  the  statement  being  reduced 
to  its  present  form? 

A.  The  statement  was  never  reduced  to  its  pres- 
ent form. 

Q.  Well,  it  must  have  been  reduced  to  its  present 
form.  It's  in  [172]  existence  now.  Was  that  prior 
to  the  statement  being  typewritten? 

A.     That  is  right.  Prior  to  that,  yes. 

Q.  When  you  left  the  police  station,  did  she  ask 
you  to  take  her  home  ? 

A.  She  asked  Detective  Pass  to  take  her  home. 
Detective  Pass  did  take  her  in  his  car  down  there. 

Q.  You  know  why  she  asked  to  get  out  of  her  car 
two  blocks  before  she  got  home? 
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A.  I  think  she  was  discussing  that  with  Detective 
Pass  at  that  time. 

Q.     Did  you  overhear  it? 

A.  T  tliink  she  was — frightened,  I  think,  would 
be  tlie  main  thing. 

Q.     What?  A.     She  was  frightened. 

Q.     She  was  frightened? 

A.     Or  she  didn't  want  to  be  seen.  Either  one. 

Q.  Do  you  know  where  she  went  after  she  got 
out?  A.     No,  I  don't,  sir. 

Q.     Now,  did  you  pick  her  up  later  that  day? 

A.     No,  she  came  back. 

Q.     She  returned? 

A.     She  retuiTied  to  the  police  station,  yes,  sir. 

Q.  Now,  you  testified  yesterday  concerning  the 
times  at  which  [173]  these  various  incidents  with 
respect  to  this  statement  took  place,  did  you  not? 

A.    Yes,  sir. 

Q.     Now,  was  the  jury  out  at  that  time  ? 

The  Court:     Yes,  they  were. 

A.     I  think  they  were,  yes. 

Q.     Will  you  repeat  that  testimony,  please? 

Mr.  Kirkland :  Excuse  me.  I  wish  counsel  would 
ask  questions  rather  than  just  repeat  his  testimony 
of  this  morning. 

The  Couii::  In  respect  thereto,  he  is  trying  to 
shorten  it  up.  Objection  overruled. 

Q.  (By  Mr.  Dunn)  :  Please  identify  the  instru- 
ment from  which  you  are  reading? 

A.  This  is  the  interview  log.  We  keep  this  when 
we  take  signed  statements  from  anyone.    We  take 
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signed  statements;  we  keep  interview  time;  advise 
the  persons  of  their  rights  and  what  time  the  state- 
ment was  completed,  and  the  time  she  has  signed  it. 
We  start  out  first :  Interview — Lena  Mae  Wilkins ; 
Interviewed  by — My  name  and  Detective  Pass  of  the 
Anchorage  Police  Department;  the  place  was  An- 
chorage Police  Department,  and  date  was  9/7/54; 
Time  person  interviewed ;  she  was  informed  that  she 
was  not  required  to  make  a  statement  and  that  any 
statement  she  made  could  be  used  against  her  in 
court  at  9 :20  a.m.  Time  person  interviewed  was  ad- 
vised of  rights  of  counsel  w^as  9 :22  a.m.  Time  inter- 
view^ began  was  9 :25.  Time  [174]  guilt  or  participa- 
tion of  crime  admitted — 9:25.  Time  oral  interview 
concluded  was  9 :40.  Time  preparation  of  statement 
commenced  longhand  or  time  dictation  began  to 
stenographer;  that  was  9:45,  by  whom  written  in 
longhand  or  dictated.  I  put  the  writer.  It  is  my- 
self. Time  statement  completed  in  longhand  or  time 
dictation  concluded  was  10:20,  and  turned  over  to 
the  person  for  interview  and  reading  and  signature 
at  10:20.  Person  interviewed  completed  reading 
statement  at  10:30  a.m.,  and  signed  at  10:30  a.m. 
And  at  the  bottom  is  my  name  and  title. 

Q.     May  I  examine  that,  please? 

A.     Surely. 

Q.     I  think  that  would  be  quicker  than  my  asking 
you  questions  on  what  you  testified  to. 

(Paper  was  given  to  counsel  for  the  defend- 
ant, Mr.  Dunn.) 
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Q.  Well,  now,  Mr.  Sachen,  on  this  instrnment  it 
says,  ''Time  of  preparation  of  statement  commenced 
in  longhand  or  time  dictation  began  to  a  stenog- 
rapher— 9:45."  Well,  now,  which  of  those  took 
])lace  at  9:45? 

A.     That  time  was  taken  in  longhand,  sir. 

Q.  That  is  when  you  started  writing  it  dowTi 
yourself?  A.     That  is  right. 

Q.  And  then  time  statement  completed  in  long- 
hand or  time  dictation  concluded — 10 :20.  That  10 :20 
refers  to  the  time  when  you  yourself  finished  writ- 
ing it  out  in  longhand  ?  [175] 

A.     That  is  right. 

(Statement  thereupon  w^as  handed  back  to 
witness.) 

Q.  And  then  the  statement  was  signed  by  the 
defendant,  Wilkins,  at  10:30.  Is  that  right? 

A.     That  is  right.   I  think  so. 

Q.     That  is  what  your  log  shows? 

A.     Yes,  that  is  right,  sir. 

Q.  Now,  Mr.  Sachen,  is  it  your  testimony  that 
you  have  never,  at  any  time,  seen  the  defendant, 
Wilkins,  drunk  ? 

A.     No,  I  have  never  seen  her  drunk.  No,  sir. 

Q.  Before  you  began  taking  this  statement  from 
her  did  you  ask  her  if  she  was  drunk  ? 

A.     I  might  have,  but  I  don't  remember,  sir. 

Q.  You  think  it's  likely  that  you  would  have  for- 
gotten if  you  had  done  that  ? 

A.     Tt  could  have  been  I  smelled  liquor  on  her. 
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Q.     Did  you  ask  her  if  she  had  been  drinking? 

A.  I  don't  remember  that  either,  sir.  I  probably 
did. 

Q.     You  don't  remember  doing  it?  A.     No. 

Q.     Do  you  remember  everything  she  said? 

A.     In  a  signed  statement. 

Q.     Yes  ?  A.     Yes.  I  had  written  it. 

Q.  Is  it  fair  to  state  that  you  remember  every- 
thing that  she  [176]  said,  but  you  don't  remember 
what  you  said  to  her? 

A.  Well,  no,  I  can't  remember  everything  I  said 
to  her. 

Q.  Now,  you  stated,  I  believe,  in  response  to  Mr. 
Kirkland's  last  question  to  you  on  your  direct  testi- 
mony that  after  taking  this  signed  statement,  you 
contacted  the  ACS  and  the  Postmaster  at  Kodiak, 
did  you  not  ? 

A.     I  didn't  contact  them,  no,  sir. 

Mr.  Dunn:  May  I  have  the  Government's  Ex- 
hibit 1,  please? 

(Thereupon  Government's  Exhibit  No.  1  w^as 
handed  to  Mr.  Dunn,  counsel  for  the  defend- 
ant.) 

Q.  You  don't  think  you  testified  to  that  effect, 
then? 

A.  I  didn't  testify  that  I  contacted  the  ACS  of 
Kodiak.  No,  I  said  one  of  the  agents  did. 

Q.  Is  it  now  your  testimony  that  your  office,  that 
is,  the  Office  of  the  Federal  Bureau  of  Investigation 
subsequent  to  the  taking  of  this  statement,  contacted 
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the  Alaska  Communications  System  and  the  postal 

authorities  at  Kodiak?  A.     Yes,  they  did. 

Q.  The  Alaska  Communications  System  in  An- 
choTac^e  ?  A.     Yes. 

Q.  Also  the  Alaska  Communications  System  in 
Kodiak?  A.     Yes. 

Q.  Did  you  contact  the  postal  authorities  in 
Anchorage?  Did  your  office  contact  the  postal  au- 
thorities in  Anchorage? 

A.     In  Anchorage?  [177] 

Q.     Yes.  A.     No,  sir. 

Q.  Did  your  office  contact  telegraph  agencies 
other  than  the  ACS  in  Anchorage  and  Kodiak? 

A.     My  office  here?   I  don't  think  so,  no. 

Q.  Did  they  contact  any  postal  authority  other 
than  the  postal  authority  at  Kodiak  ? 

A.     I  think  Kodiak  was  the  only  place,  yes,  sir. 

Q.  Now,  for  what  purposes  were  those  contacts 
made? 

Mr.  Kirkland:     Object  to  its  immateriality. 

The  Court :     What  is  the  relevancy,  counselor  ? 

Mr.  Dunn:  Your  Honor,  the  questions  are  pre- 
liminary. I  am  going  to — I  am  trying  to  determine 
what  facts  in  this  statement  were,  if  they  be  facts, 
were  verified. 

Mr.  Kirkland:  If  the  court  please,  I  will  assure 
him  T  will  introduce  that  into  evidence. 

Mr.  Dunn :  AYill  you  read  back  to  me  what  Mr. 
Kirkland  said,  please?  Well,  that  is  certainly  coun- 
sel 's  right,  your  Honor,  but  it  is  also  my  right  to  see 
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what  was  done  in  connection  with  the  verification 
of  the  statement  that  this  witness  elicited  from  the 
defendant,  Wilkins. 

The  Court:  Objection  overruled.  You  may  an- 
swer. 

Mr.  Dunn :      You  will  have  to  re-read 

Mr.  Kirkland:  I'd  like  to  interpose  objection. 
The  majority  of  this  is  actual  facts — would  be  hear- 
say information  [178]  that  would  be  elicited  from 
this  particular  witness. 

Mr.  Dunn :     Well,  your  Honor 

The  Court:  He  has  a  right  though  he  is  bound 
by  the  answer.  If  he  wants  to  be  bound  by  the 
answer,  that  is  the  rule  of  evidence.  He  may  do  so. 
That  is  his  prerogative.  Objection  overruled. 

A.  They  were  made  to  verify  the  statements  that 
Lena  Mae  made  in  her  signed  statement. 

Q.  Well  now,  did  your  office  make  au}^  investi- 
gation as  to  whether  or  not,  on  April  2,  1954,  James 
Taylor  Yokely  had  any  girls  working  for  him? 

A.     No. 

Q.  Did  your  office  investigate  whether  or  not  Mr. 
Yokely  had  a  house  at  1806  East  ''I"  St.  in  An- 
chorage? A.     When  was  that? 

Q.  At  any  time,  subsequent  to  the  taking  of  this 
statement. 

A.  I  think  Mr.  Yokely  at  one  time — I  wasn't  on 
the  case — I  think  we  had  another  charge  against  him 
and  I  think  our  office  was  informed  that  he  lived 
this  way,  but  as  far  as  I — personally,  I  don't  know. 
I  have  never 
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Q.  Did  you  mako  any  investigation,  or  did  your 
office,  of  whether  or  not  the  defendant,  Wilkins, 
purcliased  a  ticket  on  Alaska  Airlines  from  An- 
chorage to  Fairbanks'?  A.    Yes. 

Q.  Did  you  make  any  investigation,  or  did  your 
office,  of  whether  [179]  James  Yokely  received  any 
telephone  calls  from  Kodiak,  Alaska?  A.     Yes. 

Q.  Did  you  make  any  investigation,  or  did  your 
office,  of  whether  or  not  James  Yokely  lived  with 
Lena  Mae  Wilkins  in  Fairbanks'?  A.    Yes. 

Q.  Did  you  make  any  investigation  of  whether  or 
not  the  defendant,  Wilkins,  traveled  from  Fair- 
banks to  Anchorage "?  A.     Yes. 

Q.  ^lake  any  investigation  of  whether  or  not, 
after  having  so  traveled,  she  spent  the  night  at 
Yokely 's  place  *? 

A.     We  investigated  that,  yes. 

Q.  Make  any  investigation  of  whether  or  not, 
subsequent  to  that  time  she  took  the  morning  flight 
to  Kodiak,  Alaska  *?  A.     Yes. 

Q.  Did  you  make  any  investigation  as  to  whether 
or  not  the  defendant,  Wilkins,  was  in  fact  in  Ko- 
diak, Alaska'?  A.     Yes. 

Q.  Did  you  make  any  investigation  as  to  whether 
or  not  there  was  a  registered  letter  bearing  the  re- 
turn address  of  one,  Carl  Samuels,  mailed  from  Ko- 
diak, Alaska,  and  addressed  to  James  Yokely? 

A.     Yes. 

Q.  Did  your  office,  or  did  you  contact  the  Deputy 
Marshal,   [1<S0]  Disney,  in  Kodiak  concerning  the 
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activities  of  the  defendant,  Yokely,  \Yhile  she  was  in 

Kodiak,  if  she  was,  in  fact  ? 

A.     Verify  if  she  was  in  Kodiak  ? 

Q.  Did  you  contact  the  Deputy  Marshal  Avith  re- 
spect to  the  defendant,  Wilkins  ? 

A.     Yes,  my  office  did. 

Q.  Did  your  office  make  any  attempt  to  locate  an 
individual  by  the  name  of  Bill  Gordon  ? 

A.    Yes. 

Q.  Did  your  office  make  any  investigation  as  to 
whether  or  not  James  Yokely,  in  May  or  thereabouts 
of  1954,  went  to  Portland,  Oregon?  A.     Yes. 

Q.  Did  your  office  make  any  investigation  as  to 
whether  or  not  Lena  Mae  Wilkins  made  $8,000.00  in 
the  months  of  June  and  July,  1954.  A.     No. 

Q.  As  an  F.B.I,  agent,  Mr.  Sachen,  are  you 
charged  with  any  duty  other  than  thoroughly  in- 
vestigating a  matter  to  w^hich  you  are  assigned  % 

Mr.  Kirkland:     Object  to  its   being  immaterial. 

Mr.  Dunn:  Not  at  all,  I  am,  your  Honor — The 
question  is  material  on  its  face. 

The  Court :     The  court  doesn  't  see  it,  counselor. 

Mr.  Dunn:  I  want  to  know,  your  Honor,  w^hat 
an  F.B.I.  [181]  agent  sets  out  to  do  w^hen  he  is 
assigned  to  a  case.  I  want  to  know  this.  If  the 
court  please,  I  want  to  know  whether  he  sets  out  to 
investigate  or  whether  he  sets  out  to  build  up  a  case 
to  be  prosecuted.  That  is  exactly  what  I  want  to 
know. 

The  Court:  Counselor,  what  probative  value 
would  it  have? 


210  James  Taylor  Yokely  vs. 

(Testimony  of  Joseph  V.  Saehen.) 

Mr.  Dunn:  It  would  show  whether  or  not  this 
witness  is  a  tail",  inijKirtial  witness  or  whether  or 
not  lie  is  an  obviously  biased  witness. 

The  Court :  In  that  respect  counselor  may  in- 
quire. Does  the  Government  have  to  prove  if  the 
witness  is  biased  or  prejudiced? 

Mr.  Dunn :  No,  your  Honor,  but  I  have  the  right 
to  })rove  if  he  is,  if  I  can. 

The  Court:  I  agree.  You  have  the  right  as  de- 
fense counsel  to  bring  out  if  it  is  bias  or  any  rela- 
tionship or  any  contractual  relationship  that  may 
exist  between  his  witness  to  show^  his  interest  in  the 
outcome  of  the  lawsuit. 

Mr.  Dunn :  T  take  it,  the  question  I  last  asked 
concerning  the  duty  wdth  which  he  was  charged 
w^hen  he  undertakes  to  investigate  a  case  is  certainly 
relevant  as  to  the  question  of  whether  or  not  this 
witness  is  biased. 

The  Court:  In  that  respect,  counselor,  don't  you 
think  it  is  the  duty  and  responsibility  of  all  agencies 
of  the  United  States  of  America  to  try  to  get  a 
conviction  if  they  can?  [182] 

Mr.  Dunn :     I  certainly  do  not. 

The  Court :  Very  w^ell,  you  may  answer  the  (]ues- 
tion,  then. 

Mr.  Buckalew' :  Your  Honor,  I  think  I  will  have 
to  take  exception  to  His  Honor's  remark.  He  pre- 
judicial to  both  defendants. 

The  Court:  I  asked  him  if  he  did  and  I  was 
trying  to  ascertain  w^hat  was  in  the  counsel's  mind. 
I  didn't  make  any  comments.  It  was  just  that  I  was 
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trying  to  find  out  what  counsel  was  trying  to  get  at. 
Now,  surely  you  don't  take  exception  to  that,  do 
you,  counselor? 

Mr.  Buckalew:  I  don't  like  to  take  exception  to 
anything  the  court  says. 

The  Court :  You  have  a  right  to  and  also  a  duty. 
If  by  any  chance  the  court  is  in  error 

Mr.  Buckalew :  That  is  why  I  took  the  exception. 
I  thought  His  Honor  said  that  the  agencies  of  the 
United  States  had  a  duty  to  investigate. 

The  Court :     I  asked  him  if  he  did  not  feel 

Mr.  Buckalew :  Is  the  question  directed  to  coun- 
sel? 

The  Court:     That  is  correct. 

Mr.  Dunn:     I  answered  it. 

The  Court:     Could  counsel  admit  it? 

Mr.  Buckalew:     I  didn't  hear  counsel's  answer. 

The  Court:     Very  well,  then 

Mr.  Kirkland :  Excuse  me.  I  would  like  to  inter- 
pose an  objection.  First  of  all,  if  counsel  is  desirous 
of  finding  out  [183]  whether  or  not  this  witness  is 
hostile  or  biased  or  trying  to  frame  anyone  or  for 
any  such  reason  of  that  under  our  rules  of  evidence, 
to  come  he  should  lay  the  proper  foundation.  Ask 
that  question.  Then,  depending  on  the  answer  he 
gets,  then  to  go  into  that  point. 

The  Court:  In  that  respect  I  believe  counsel  has 
laid  the  foundation,  and  the  court  wanted  to  ascer- 
tain what  was  in  the  mind  of  counsel  to  justify  the 
question,  and  I  am  satisfied  now.  So  therefore,  you 
may  answer  the  question. 
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Q.  (By  Mr.  Dunn)  :  Do  you  remember  tlic  (jues- 
tion,  Mr.  Saelien? 

A.  Yes,  I  think  I  do.  I  can  answer  it,  I  think. 
Tlie  duties  of  the  F.B.I,  agent  are  to  protect  the 
laws  of  tlie  United  States.  He  presents  all  the  facts 
through  the  U.  S.  Attorney.  No  agent  makes  an 
opinion.  He  does  give  an  opinion. 

Q.     Well,  now,  is  that  your  answer? 

A.     That  is  right. 

Q.  Well,  now,  is  it,  then,  your  duty,  as  an  F.B.I. 
agent  to  investigate  for  the  purpose  of  eliciting  and 
presenting  the  truth,  the  whole  truth,  and  nothing 
but  the  truth?  A.     Right. 

Q.     That  is  your  duty  ?  A.     Yes. 

Q.  Have  you  ever  been  told  in  the  course  of  your 
training  to 

Mr.  Kirkland:  Excuse  me,  your  Honor.  I  object 
to  the  [184]  immateriality  of  this.  It  has  no  bearing 
on  the  issues  of  the  case.  It's  interesting,  but  time 
consuming. 

The  Court:  It  may  be  preliminary.  I  don't  know. 
Is  it  preliminary,  counsel? 

Mr.  Dunn:  Well,  I  don't  know,  your  Honor,  but 
I  have  to  object  to  your  sustaining  his  objection 
since  I  haven't  asked  the  question  yet.  All  of 
these 

The  Court :  Of  course  that  would  be  a  useless  act 
to  do  that,  counselor. 

Mr.  Kirkland:  Part  of  it  has  been  asked.  It's 
obvious  what  the  rest  is  going  to  be. 

The    Court:     It's    anticipatory.    Therefore,    the 
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court   will   reserve   decision    until    the   question   is 

asked.   Then  you  may  make  the  proper  objection. 

Q.  (By  Mr.  Dunn) :  Have  you  ever  ])een  in- 
structed in  part  of  your  training  that  a  witness,  or 
a  person  who  is  giving-  you  a  statement,  who  proves 
false  with  respect  to  parts  of  his  testimony  is  to  be 
distrusted  as  to  the  whole? 

Mr.  Plummer:  I  object  to  the  question.  His  in- 
structions from  the  Department  of  Justice  are  con- 
fidential. They  have  to  be  given  to  this  witness  or 
anybody  else. 

The  Court:  Well,  on  that  ground  the  court 
wouldn't  sustain  your  objection,  but  if  you  make  it 
on  other  grounds,  the  court  would.  [185] 

Mr.  Kirkland:  Your  Honor,  I  prefer  it  on  the 
grounds  that  it  is  immaterial  and  irrelevant  on  the 
issues  being  tried  before  the  court. 

Q.     Do  you  believe,  then,  Mr.  Sachen 

Mr.  Kirkland:  01)ject  on  the  grounds  it  is  im- 
material, irrelevant,  and  what  the  witness  believes 
has  nothing  to  do  with  what  the  witness  believes. 

The  Court:  Objection  sustained,  Mr.  Dunn.  Tt 
is  a  question  of  fact  for  the  jury  to  determine 
whether  or  not  the  statement  obtained  from  the  de- 
fendant, Wilkins,  was  obtained  in  the  sense  it  has 
any  probative  value,  they  must  determined  its  ques- 
tion of  fact  and  not  his  training.  It  has  nothing  to 
do  with  the  admissibility  or  inadmissibility  of  the 
docmnent,  nor  what  weight  they  should  give  to  it. 

Mr.  Dunn:  I'd  like  to  suggest,  your  Honoi',  that 
the  questions  as  to  this  gentleman's  training  were 
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preliiniiiaiy   merely   to  establishing  the   conditions 
under  which  the  statement  itself  was  taken.    Now, 
the  conditions  under  which  the  statement  itself  w^as 
taken  certainly  are  not  irrelevant. 

The  Court:  In  that  respect,  though,  Mr.  Dunn, 
Innen't  they  been  })retty  well  brought  out.  Would 
that  be  proper  re])uttal  on  your  part  or  your  case 
in  chief.  If  there  is  something  iiTegular,  assuming 
that  there  may  be,  the  court  doesn't  say  there  is  or 
there  isn't. 

^^r.  Dumi:  Your  Honor,  I  don't  feel  I  am 
limited  on  cross-examination  to  a  scope  more  narrow^ 
than  that  of  the  direct  [186]  and  Mr.  Kirkland 
brought  out  on  direct  so  much  as  he  wanted  of 
how  the  statement  was  taken. 

The  Court:     I  agree  with  counsel. 

^Ir.  Kirkland:  If  the  court  please,  I  wouldn't 
object  to  his  questions  about  how  the  statement  was 
taken.   That  I  have  no  objection  to  w^hatsoever. 

Mr.  Dunn:  He  doesn't  have  any  objection  to  my 
(juestion.  He  just  objects  to  the  fact  I  am  going 
to  ask  a  question. 

The  Court:  In  that  respect,  Mr.  Dunn,  I  point 
out  to  you,  you  have  gone  into  the  training  and  edu- 
cation of  the  w^itness  here,  w^hich  I  don't  think  is 
relevant  and  material  to  this  particular  case,  nor 
can  that  in  any  way  aifect  the  ultimate  outcome  of 
this  case.  Now  I  agree  with  you,  you  have  the  right 
to  go  into  any  ramification  of  the  procuring  and 
submission  of  the  statement,  but  as  to  his — what  his 


United  States  of  America  215 

(Testimony  of  Joseph  V.  Sachen.) 

instructions  are,  what  he  wasn't  instructed  to  do,  I 

don't  believe  that  is  material. 

Mr.  Dunn:     The  court  so  rules. 

Q.  (By  Mr.  Dunn)  :  Mr.  Sachen,  did  you  ever 
have  a  conversation  with  any  person  who  has  testi- 
fied durins,-  the  course  of  this  trial  concerning  the 
events  which  took  place  at  the  time  you  arrested 
Yokely,  that  conversation  taking  place  after — sev- 
eral days  probably  after  the  arrest  was  made  ? 

A.     I  might  have.   I  don't  remember. 

Q.  Might  you  remember  who  the  person  [187] 
was  ?  A.     No. 

Q.  Are  you  acquainted  with  a  man,  Richard 
Burge  ?  A.     Yes. 

Q.     Does  that  question  refresh  your  memory? 

A.     Yes,  it  does. 

Q.  Will  you  tell  the  court  the  substance  of  that 
conversation  ? 

The  Court:  Would  you  please  state  the  time  and 
place  approximately. 

A.  On  this  I  don't  remember  exactly — the  exact 
date,  but  it  was  going  out  the  post  office  Iniilding 
here,  and  Mr.  Burge  asked  me  some  question.  What 
I  don't  remember.  He  said  he  made  a  point  to  me. 
I  don't  remember  the  question — the  questions  that 
he  asked  me,  and  I  said  to  him  any  law  enforcement 
officer  would  have  shot — I  think  I  put  it  this  way: 
would  have  shot  Yokely  for  what  he  did  to  Lena 
Mae  Wilkins  that  afternoon  that  I  was  there.  1 
think  that  was  the  general  gist  of  it.  I  don 't  remom- 
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hov  exactly.   T  made  the  point  that  I  just  held  him 

and  handcuffed  him  and  put  him  in  the  car. 

Q.  You  remember  anything  else  you  said  to  Mr. 
Burg'e  at  that  time? 

A.  No,  I  don't  remember  anything  else  that  I 
said  to  Mr.  Burge  at  that  time. 

Q.  Do  you  think  that  what  you  just  stated  you 
said  to  Richard  Burge  is  a  more  accurate  recital 
of  Avhat  you  said  to  him  than  the  following  state- 
ment: "I  should  have  jmt  a  bullet  through  [188] 
your  friend's  head"? 

A.  No,  I  don't  think  I  said,  "Put  a  bullet 
through  his  head."  I  think  I  said,  likely  said,  ''He 
should  have  been  shot,"  or  I  might  have  said,  ''Any 
other  law  enforcement  officer  would  have  put  a 
bullet  through  his  head,"  or  "shot  him,"  either 
one  way  or  the  other.   I  am  not  quite  sure. 

Q.  Did  you  also  say  to  Mr.  Burge  at  that  time 
that  the  F.B.I,  does  not  protect  criminals? 

A.  I  don't  think  I  said  that.  If  I  did,  I  don't 
know. 

Q.  Does  that  statement  sound  at  all  familiar  to 
you.   Does  it  even  faintly  ring  a  bell  1 

A.     No,  it  doesn't. 

Mr.  Kirkland:  I  object  to  any  further  on  the 
grounds  it's  immaterial. 

The  Court:  Well.  I  think  counsel  has  a  right  to 
go  in  to  ascertain  the  attitude  of  this  witness  to- 
wards any  of  the  defendants,  show  who  is  biased  or 
prejudiced,  if  any.   He  has,  and  I  think  that  is  the 
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purpose  of  examination.    Therefore,  the  objection 

will  be  overruled. 

Mr.  Kirkland:  I  submit  to  the  court — First  of 
all,  to  lay  the  foundation,  he  would  have  to  ask  the 
witness  one  way  or  the  other  before  that  would 
become  proper. 

The  Court:  In  that  respect,  I  think  technically 
Mr.  Dunn  was  not  proper,  but  he  complied  with  the 
spirit  of  the  intent.  [189] 

Q.  (By  Mr.  Dunn) :  Now,  didn't  you  testify 
on  direct  examination,  Mr.  Sachen,  that  after 
Yokely  hit  Lena  Mae  you  stepped  around  and 
grabbed  him?  A.     Yes,  I  did. 

Q.     You  put  handcuffs  on  him  ?  A.     Yes. 

Q.     You  put  him  in  the  car?  A.     Right. 

Q.  Did  you  obtain  any  bruises  or  any  marks  of 
violence  upon  your  person  during  the  placing  of 
handcuffs  on  Yokely? 

A.     No,  I  don't  think  I  did. 

Q.     Did  you  have  very  much  trouble  doing  it? 

A.     No,  I  didn't. 

Mr.  Dunn:  I  would  like  to  ask  Mr.  Sachen  to 
leave  the  stand,  please. 

(Thereupon,  the  witness  left  the  stand.) 

Mr.  Dunn:  May  I  approach  the  bench,  your 
Honor  ? 

The  Court:    You  may. 

(Thereupon,  counsel  for  the  defendant,  Lena 
May  Wilkins,  approached  the  bench  and  the 
following  discussion  was  had :) 
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IMr.  Diiiiii :  You  ruled,  your  Honor,  that  I  can- 
not ask  any  furtluM-  questions  concerning  the  train- 
ing' of  an  F.B.I,  agent.  I  want  to  ask  another  ques- 
tion. I  didn't  want  to  violate  the  court  ruling.  That 
is  the  reason  I  asked  to  approach  the  bench.  I  want 
to  ask  this  witness  for  the  purpose  of  showing  bias 
and  ])rejudice  [190]  and  utter  coopei'ation  with  the 
prosecution,  and  equal  antagonism  to  the  defense 
whether  or  not  in  the  course  of  his  training,  he 
was  taught  to  listen  to  conversations  at  the  time 
counsel  approaches  the  bench  when  he  is  a  witness 
un  the  stand  is  the  reason  I  asked  him  to  leave  the 
stand.  Now 

Mr.  Kirkland:     Wish  to  ask  him  what? 

The  Court :     Read  it  back. 

Mr.  Plummer:     Highly  improper. 

Mr.  Kirkland:     Object,  I  object. 

The  Court :     What  are  your  grounds  ? 

Mr.  Kirkland:  My  grounds  are  it's  completely 
immaterial  and  irrelevant  what  his  training  was, 
what  he  was  instructed  to  or  not  to  do  have  nothing 
to  do  with  hostility  toward  any  defendant  whatso- 
ever, and  nothing  to  the  trial — irrelevant  testimony ; 
that  it  is  immaterial  testimony  and  further,  that 

Mr.  Plummer:  He  was  instructed  by  the  court 
to  sit  in  that  chair  and  not  be  released  from  the 
witness  stand  as  yet  and  the  first  time  he's  been 
released  is  when  you  just  did  it. 

The  Court :     One  at  a  time. 

Mr.  Kirkland:  Further,  in  the  event — assuming 
that  he  were,  which  the  Government  absolutely  does 
not  admit  and  denies  that  it  would  be  confidential 
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and  of  a  matter  required  to  be  kept  confidential, 
which  are  the  rules  and  regulations  of  the  Depart- 
ment of  Justice,  F.B.I. 

Mr.  Dunn:  Your  Honor,  when  we  claim  that 
privilege  you  [191]  can  rule  on  it  at  that  time.  If 
it's  part  of  the  training,  it  certainly  is  pertinent 
to  show  whether  or  not  he's  decidedly  favored  one 
side  over  the  other  and  that  his  testimony  would 
1)0  treated  accordingly. 

The  Court:  Well,  in  that  respect,  counselor,  I 
suggest  you  ask  him. 

Mr.  Dunn:     I  want  to  ask  him. 

The  Court:  Would  you  ask  him  whether  or  not 
he  favors  one  side  over  the  other.  The  question 
asked  is  highly  improper,  highly  prejudicial. 

Mr.  Dunn:  Your  Honor,  if  he  is  trained — if  the 
whole  course  of  his  training  is  to  be  against  the 
defense,  that  is  a  proper  matter  for  the  jury  to 
consider  in  deciding  what  weight  is  to  be  given  his 
testimony. 

The  Court:  Excepting  this,  counselor,  I  point 
out  to  you,  the  question  you  asked  is  one  of  argu- 
ment. You  may  argue  at  the  conclusion  of  the  trial. 
Did  you  notice  the  witness,  Sachen,  during  the 
course  of  the  trial,  he  listened  to  all  the  conversa- 
tion. It's  a  question  of  argument. 

Mr.  Dunn:  But  I  can't  argue  that.  He  was  fully 
trained  to  do  that  unless  that  part  of  the  training 
is  in  evidence,  I  can  only  comment  on  the  evidence 
in  argument. 

Mr.  Plummer:  Your  Honor,  may  I  be  heard. 
Mr.  Sachen  was  ordered  to  sit  on  the  witness  stand. 
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Tlie  Couit:  That  is  unimportant  from  that 
viewpoint.  [192] 

Mr.  Phunmer:     What  should  he  do,  your  Honor? 

Tlie  Court:  Counsel  is  more  or  less  arguing 
something  that  is  not  in  evidence. 

Mr.  Dunn:  T  don't  want  to  ask  him  whether  or 
not  he  overheai'd.  I  w^iiit  to  ask  him  w^hether  or 
not  he  was  trained  to  deli])erately  listen. 

The  Court:  I  think  that  would  be  highly  prej- 
udical  and  improper.  I  think  you  may  ask  him  the 
question  Avhether  or  not  he  does  favor  the  Govern- 
ment over  counsel. 

Mr.  Buckalew :     Who  wants  to  ask  that  question  ? 

The  Court:  And  the  other  question  along  about 
the  same  thing,  but  I  think 

Mr.  Dunn:  May  I  ask  him  whether  or  not  he 
did  in  fact  listen,  not  w^hether  he  was  so  trained  ? 

The  Court:  I  have  no  objection  to  that  be- 
cause  

Mr.  Kirkland:  I  object  on  the  ground  it's  im- 
material. What  difference  does  it  make.  It's  not 
supposed  to  be  out  of  hearing  of  only  the  jury. 

The  Court:  In  that  respect,  counsel  is  making 
a  point  of  it.  I  concede  w^hat  you  say,  but  if  counsel 
wants  to  ask  that  question,  I  see  no  harm  and  I 
think  he  is  right  if  he  wants  to  in  respect  thereto. 

Mr.  Dunn:  I  contend  it's  relevant  toward  show- 
ing bias.   Again  I  want  the  record  to  so  show 

The  Court:  That  is  a  matter  of  opinion,  Mr. 
Dunn,  it's  [193]  argmnentative. 

Mr.  Kirkland :  Am  I  allowed  to  object  now,  or  is 
he  allowed  to  ask  the  question? 
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The  Court:  I  think  what  you  better  do  for  your 
own  sake  is  object  now.  I  will  overrule  it.  So,  it 
won't  be  any  question  on  that  basis. 

(Thereupon,  the  witness,  Mr.  Sachen,  resumes 
the  witness  stand.) 

Q.  (By  Mr.  Dunn):  Mr.  Sachen,  during'  the 
time  that  you  have  been  a  witness  in  this  case, 
sitting  where  you  are  sitting  now,  have  you  deliber- 
ately listened  to  conferences  between  counsel  and 
the  bench,  when  counsel  approached  the  bench? 

A.  At  times  I  have,  but  I  haven't  paid  too  much 
attention  to  it. 

Q.  You  did  it  deliberately,  but  you  didn't  pay 
too  much  attention.    Is  that  your  testimony? 

A.  I  said  I  have  listened  to  it.  Yes,  I  have  lis- 
tened to  testimony  when  counsel  came  up  to  the 
bench. 

Q.     Did  you  deliberately  listen? 

A.  Deliberately — Yes,  I'm  quite  sure.  Yes,  I 
have. 

Q.     But  you  didn't  pay  too  much  attention? 

A.    Yes. 

Q.  Now,  did  you  read  the  typewritten  statement 
which  is  Plaintiff's  Exhibit  1,  Government  Exhibit 
1,  before  you  allowed  the  defendant,  Wilkins  to 
read  it?  [194] 

A.     Yes,  I  read  it  over.   Yes. 

Q.  Now,  didn't  you  testify  that  all  of  the  changes 
made  on  Plaintiff's  Exhibit  1  were  made  at  the 
suggestion  of  the  defendant,  Wilkins? 
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A.  Tliat  is  ri.^lit,  all  but  those  that  were  erasures 
oi*  typewritten  errors  in  there. 

Q.     You  didn't  feel  it  necessary  to  correct  those? 

A.  I  did  some,  or  corrected  there  on  that  Exhibit 
''A"  there. 

Q.  You  lelt  it  necessary  to  correct  some  and  not 
the  others? 

A.  All  those  that  I  saw  right  at  that  time,  yes, 
but  she  did  all  the  corrections  as  far  as  the  rest  of 
that  sipied  statement  is  concerned  without  my  ask- 
ing her  to. 

Q.  Did  you  feel  it  necessary  to  correct  all  of 
them  that  you  saw  or  to  have  them  corrected  ? 

A.  The  only  ones  that  I  corrected  were  those  that 
were  typographical  errors. 

Q.  Irrespective  of  the  nature  of  the  error,  did 
you  feel  it  necessary  to  correct  or  have  corrected 
all  of  the  errors  that  you  saw^  in  the  statement? 

A.     That  is  right. 

Q.    Y'oudid?  A.     Yes. 

Q.  Did  you  notice  that  there's  at  least  one  error 
on  that  statement  that  is  underlined  that  is  not 
corrected — a  typewritten  error?  [195] 

A.  Yes.  Let  me  explain  that  to  you,  counsel. 
AYhen  that  statement  was  written  in  longhand  that 
underlined  word  means  that  that  was  misspelled 
and  it  was  not  a  typographical  error.  It  was  mis- 
spelled in  the  longhand. 

Q.  May  I  see  that  exhibit  again,  please?  (Ex- 
hibit was  handed  to  counsel.)  This  is  your  longhand 
writing  that  von  are  talking  about? 
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A.     That  is  right. 

Q.  *'I  have  also  been  advised,"  and  I  am  reading 
from  Plaintiff's  Exhibit  1,  "that  I  may  be  repre- 
sented by  a  lawyer,"  and  it's  your  testimony  that 
you  misspelled  the  word  "been'"? 

A.     That  is  right. 

Q.  Did  you  give  the  longhand  statement  to  an 
F.  B.  I.  stenographer  to  copy  or  did  you  dictate  it  ? 

A.     I  gave  it  to  her  to  copy. 

Q.  Then,  that  statement  is  in  your  words,  is  it 
not?  A.     In  my  words? 

Q.     That  is  my  question? 

A.  No,  sir.  That  was  the  statement  that  Lena 
Mae  gave  to  me  and  I  wrote  it  in  longhand,  and 
gave  it  back  to  her  and  asked  her  if  everything  there 
w^as  correct? 

Q.  But,  is  it  not  true,  Mr.  Saehen,  that  that 
statement  as  it  exists  is  as  you  wrote  it  down  ? 

A.     By  Mrs.  AVilkins  instructions.    She  told  me. 

Q.  Is  it  not  true,  Mr.  Saehen,  that  that  state- 
ment as  it  now  [196]  exists,  is  as  you  wrote  it 
down  ? 

Mr.  Kirkland:  Object  to  it,  your  Honor.  The 
witness  has  answered  the  question. 

Mr.  Dunn:     He  hasn't  answered  it,  your  Honor. 

The  Court:  In  that  respect  it's  argumentative, 
counselor.  The  witness  testified  on  direct  examina- 
tion for  Mr.  Kirkland;  has  testified  on  cross-exami- 
nation for  Mr.  Buckalew,  and  now  you  are  going 
into  it  for  the  third  time.    I  think  it's  repetitious; 
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therefore,  tli(>  ()])jection  will   l)e  sustained.    It's  a 
question  of  fact  for  the  jury  to  determine  as  to 
wliat  is  in  that  statement,  based  upon  his  testimony. 

Mr.  Dunn:  The  best  way  for  the  jury  to  deter- 
mine the  fact,  your  Honor,  is  for  the  jury  to  have 
tlie  facts.  The  l)est  way  to  get  them  is  to  have  the 
statement. 

The  Court:  That  is.  And  they  have  already 
licard  it,  I  think,  three  times. 

Q.  (By  Mr.  Dunn) :  Now,  you  testified,  did 
you  not,  Mr.  Sachen,  that  it  took  you  approximately 
an  hour  and  a  half  to  Avritc  this  statement  in  long- 
land? 

A.  I  said  between  an  hour  and  an  hour  and  a 
half.   I  was  making  a  guess  on  that. 

Q.     You  used  the  word  "approximately"? 

A.     Yes. 

Q.  Well,  now,  during  that  period  of  time,  did 
you  notice  any  [197]  change  in  the  attitude  of  the 
defendant,  Wilkins  ?  Did  she  become  increasingly 
jumpy  or  did  she  remain  placid,  calm  herself? 

A.  Just  herself  all  the  way  through  on  the  state- 
ment. 

Q.     Calm?  A.     That  is  right. 

Q.  She  say  anything  to  you  about  needing  a 
drink? 

A.     She  might  have.    I  don't  remember. 

Q.  Now,  Mr.  Sachen,  I  am  addressing  this  ques- 
tion to  you  personally,  not  in  your  status  as  F.B.I. 
agent.  I  want  you  to  divorce  the  two  if  you  possibly 
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can,  and  the  question  is  this:  Do  you  very  deeply 

want  these  two  people  to  be  convicted? 

Mr.  Kirkland:  Your  Honor,  I  should  probably 
object,  but  I'd  like  to  hear  the  answer. 

Mr.  Dunn :  So  would  I,  your  Honor,  thjit  is  why 
I  ask  the  question. 

The  Court:  There  being  no  objection,  ho  may 
answer. 

Mr.  Kirkland:  Your  Honor,  he  is  assuming  the 
witness  for  his  purposes.  He's  vouching  as  to  the 
credibility;  then  he  opens  the  door  for  me,  I  think, 
counsel. 

Mr.  Dunn:  No  doubt  in  my  mind  but  what  Mr. 
Kirkland  gave  me  every  advantage,  your  Honor. 

The  Court:  Mr.  Kirkland,  we  have  to  assimie 
that  counsel  for  the  defendant  knows  what  he's 
doing.  I  don't  think  it's  your  [198]  job  to  try  to 
ascertain  that  fact. 

Witness  Saehen :     Say  that  question  once  more. 

Mr.  Dunn :     Read  it  to  him. 

(Thereupon,  the  reporter  read  the  question 
on  line  9,  of  the  previous  page.) 

A.  Counsel,  it  does  not  make  any  matter  to  me 
whether  they  are  convicted  or  not. 

Q.    You  don't  care? 

A.     Truly,  that  is  up  to  the  jury  here. 

Q.     I  know  that. 

A.  I  presented  the  facts  as  my  job  is  laid  to  me. 
I  present  the  facts  as  I  see  them,  as  truthfully  as 
I  can.   I  give  them  to  the  U.  S.  Attorney,  and  he 
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makes  the  opinions  in  all   our  cases.    As  to  me,  I 
am  sworn  to  protect  the  laws  of  the  United  States 
and   do   not   form   an   opinion.    Does   that   answer 
your  (juestion? 

Q.  You  are  not  sworn  not  to  have  desires,  are 
you  ?  A.     No. 

Q.     Then,  is  your  answer  to  my  question 

The  Court :  He  answered  the  question,  counselor. 
I  think  you  are  going  far  afield  if  you  go  any 
further  than  that. 

Mr.  Dunn:     All  right,  your  Honor. 

Q.  Well,  isn't  it  true,  Mr.  Sachen,  that  you  per- 
sonally, possibly  as  an  F.B.I,  agent — now,  I'm  no 
longer  divorcing  the  man  from  the  job — got  the 
two  back  together.  Isn't  it  true  [199]  that  you  per- 
sonally urged  the  District  Attorney's  office  to  take 
steps  to  bring  the  present  indictment  into  being? 

A.     No,  sir. 

Q.     You  did  not?  A.     I  did  not. 

Q.     You  didn't  cooperate  with  them  fully? 

A.     Oh,  yes,  they're  my  bosses.    By  the  way 

Mr.  Kirkland:  He  is  arguing  with  the  witness 
and  there's  certainly  a  difference  between  cooper- 
ating and  urging. 

The  Court:  Objection  sustained.  Highly  im- 
proper. 

Q.  Isn't  it  true,  and  do  you  not  know  of  your 
own  personal  knowledge — I  will  rephrase  that  ques- 
tion. 

Do  you  know  whether  or  not,  subsequent  to  the 
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taking-  of  that  statement  by  yourself,  that  the  de- 
fendant Wilkins  denied  the  truth  of  it? 

A.     I  can't  follow  you  there,  counsel. 

Q.  Do  you  know  whether  or  not  the  defendant, 
Wilkins,  denied  the  truth  of  that  statement  after 
she  gave  it  to  you? 

A.  She  ncA'Cr  did  deny  the  truth  to  me  of  that 
statement. 

Q.     Did  she  ever  deny  it  that  you  know  of? 

A.     Not  that  I  know  of,  no. 

Q.     Not  that  you  know?  A.     No. 

Q.     You're  certain?  A.     Certain.  [200] 

Q.  Is  it,  or  is  it  not  true,  that  your  office  is  pre- 
I)ared,  in  the  event  of  an  acquittal  here  to  proceed 
with  another  indictment  against  these  same  defend- 
ants? 

Mr.  Kirkland:  Object  to  the  question,  your 
Honor,  as  highly  immaterial  and  irrelevant.  That 
decision  lies  with  the  United  States  Attorney's  Of- 
fice. 

The  Court:     Objection  sustained. 

Mr.  Kirkland :     Counsel  knows  that  also. 

Mr.  Dunn:  I  didn't  ask  about  the  United  States 
Attorney's  Office,  your  Honor. 

The  Court:  I  know.  Objection  sustained.  The 
court  feels  it's  improper.  We  are  trying  one  case 
at  a  time.  That  is  all  we  are  concerned  with,  is  this 
case  at  this  time. 

Q.  (By  Mr.  Dunn) :  Now,  Mr.  Sachen,  you  tes- 
tified that  you  smelled  liquor  on  the  defendant  Wil- 
kins' breath  at  the  time  she  was  giving  you   the 
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statement,  did  you  not?  A.     That  is  right,  sir. 

Q.  And  how  far  away  was  she  from  you  at  that 
time  ? 

A.  T  said  that  once  before,  and  that  is,  I'd  say 
al)out  two  feet,  sir. 

Q.     And  you  could  smell  it  two  feet  away? 

A.     That  is  right. 

Q.  Now,  most  of  these  questions  are  going  to  be 
repetitious  for  you,  Mr.  Saehen.  [201] 

A.     That  is  all  right. 

Mr.  Kirkland:  I  am  going  to  object  to  them 
then — most  of  these  questions. 

The  Court:  Objection  overruled  because  these 
questions  were  asked  before  the  court  and  not  be- 
fore the  jury.   The  jury  has  a  right. 

Mr.  Kirkland:  Oh,  I  thought  in  repetition  of 
what  Mr.  Buckalew  had  asked. 

Mr.  Dunn :    All  right.   Now 

Mr.  Kirkland:    Go  ahead. 

Q.  Now,  at  the  time  you  were  taking  this  state- 
ment from  the  defendant,  what  was  her  general 
appearance  ? 

A.  It  looked  like  she  was  drinking  and  dishev- 
eled. 

Q.     Disheveled? 

A.     Disheveled,  that  is  it,  yes. 

Q.  No  doubt  in  your  mind  about  that.  You  don't 
want  to  think  about  it  any  longer  or  anything? 

The  Court:     Counsel,  he  answered  the  question. 

Mr.  Dunn:  I  just  asked  him  another  one,  your 
Honor. 
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The  Court:  Excepting,  it's  repetitious,  time-con- 
suming. 

Mr.  Dunn:     I  didn't  think  it  was  repetitious. 

The  Court:  You  asked  what  the  appearance  of 
the  defendant,  Wilkins,  was  and  he  said  that  she 
had  looked  disheveled  been  drinking  and  disheveled. 
Then  you  asked,  ''You  don't  want  to  consider  it 
longer,  do  you?"  [202] 

Mr.  Dunn:  Ask  him  whether  or  not  there  was 
any  doubt  in  his  mind  about  it  ? 

The  Court:  In  that  you  are  bound  by  his  an- 
swer. He  said  he  was,  so  why  be  argumentative 
about  an  answer  that  is  apparently  in  your  favor. 

Q.  At  the  time  3^ou  took  the  statement  from  her, 
did  you  ask  her  what  she  had  been  doing  all  night? 

A.     No,  I  didn't. 

Q.  Did  you  ask  her  how  much  she'd  had  to 
drink?  A.     I  don't  think  I  did. 

Q.     You  don't  think  you  did?  A.     No. 

Q.  Whose  pen  did  Lena  Mae  use  to  sign  that 
statement?  A.     I  think  it  was  my  pen. 

Q.     Pretty  good  pen? 

A.     Yes,  it  was  a  very  good  pen. 

Q.     Parker  51,  if  I  remember  correctly? 

A.     Right. 

Q.     Did  she  give  it  back?  A.    Yes. 

Q.  Now,  did  you  not  testify  previously  that  you 
did  not  hear  Judge  Hartlieb,  the  United  States 
Commissioner,  ask  the  defendant,  Wilkins,  whether 
or  not  she  was  drunk? 

A.     That  is  right.   I  did  not  hear. 
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Q.  Now,  speakinc:  of  the  time  when  the  defend- 
ant, Wilkins,  [203]  yourself,  Mr.  Fitzgerald  from 
the  District  Attorney's  Office,  and  I  believe,  Officer 
Pass,  were  before  the  United  States  Commissioner, 
how  far  were  you  from  the  defendant,  Wilkins? 

A.  At  the  Commissioner's  Office  where  she  made 
the  affidavit? 

Q.     Yes. 

A.  Oh,  about  four  feet — three  or  four  feet,  ap- 
proximately that. 

Q.  Then  you  would  be  in  position,  would  you  not, 
to  hear  anything  that  Judge  Hartlieb  would  say? 

A.     Yes,  I  would. 

Q.     You  think  you  heard  everything  he  said? 

A.     No,  I  don't  think  I  did. 

Q.     But  you  were  in  a  position  to  ?  A.    Yes. 

Q.     You  weren't  deliberately  listening  to  him? 

A.     Right. 

Q.  Well — now  then,  at  the  time  that  Lena  Mae 
gave  you  this  statement,  and  particularly  at  the 
time  she  signed  it,  was  she  an  exceptionally  angry 
woman?  A.     No,  sir. 

Q.     She  was  not?  A.     No,  sir. 

Q.  Did  she  seem  appreciably  aggravated  or  up- 
set? 

A.  Oh,  I  think  she  was  upset,  but  not  appreci- 
ably, no. 

Q.  Repeating  an  old  question  again.  Would  you 
say  that  her  [204]  aggi'avation  and  the  degree  to 
which  she  was  upset  was  immeasurable  ? 

A.    Yes. 
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Q.     Scarcely  noticeable?  A.     That  is  right. 

Q.     Are  you  an  expert  ?  A.     No,  I  am  not. 

Q.  At  observing  abnormal  behavior  in  an  in- 
dividual ?  A.     No,  I  am  not,  sir. 

Q.  Are  you  an  expert  in  deciding  whether  or  not 
an  individual  is  drunk?  A.     No,  I  am  not,  sir. 

Mr.  Kirkland:  Your  Honor,  I  object  to  any 
further  questions  along  those  lines.  I  don't  want 
to  hide  anything,  but  everything  is  time-consuming 
and  I  must  object. 

The  Court:  In  that  respect,  counselor,  this  is 
cross-examination  and  many  of  these  questions  were 
brought  out  before  the  court.  The  jury  has  the  right 
to  hear  on  cross-examination  everything  that  was 
brought  out  before  the  court  concerning  the  ad- 
missibility of  evidence,  and  although  it  is  time-con- 
suming and  a  bit  repetitious,  the  court  must  see 
that  the  defendant  gets  a  fair  trial.  That  is  the 
position  the  court  takes. 

Mr.  Dunn:  Your  Honor,  I  know  that  I  am  not 
asking  them  all.   I  am  culling  it  down. 

The  Court:     Let's  proceed  then,  please.  [205] 

Mr.  Dunn:  What  was  the  last  question  I  asked 
the  witness? 

The  Court:  Asked  him  whether  or  not  he  was 
an  expert  on  a  person  being  drunk. 

Q.     (By  Mr.  Dunn) :    You  said  you  were  not? 

A.     That  is  right,  sir. 

Q.  Well,  now,  you  testified  that  Lena  Mae  was 
not  drunk.  A.     That  is  light,  sir. 

Q.     Then,  it  is  true,  is  it  not,  that  that  is  at  best 
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an  inexpert 's  opinion?  A.     That  is  right. 

Q.     That  is  true?  A.    Yes. 

Q.  Now,  did  Mr.  Kirkland  warn  you  that  I  had 
ordered  a  transcript  of  your  previous  testimony 
and  tell  you  how  to  answer  the  questions  that  I 
would  ask  you?  A.     No,  sir. 

Mr.  Kirkland:  Object  to  the  form  of  the  ques- 
tion. 

The  Court:     In  what  respect,  counselor? 

Mr.  Kirkland:  Counsel  says,  did  I  warn  him. 
I  suggest  if  counsel  wants  to  go  into  such  informa- 
tion as  that,  he  call  myself. 

Mr.  Dunn:     I  would  enjoy  it,  your  Honor. 

Mr.  Kirkland :     I  will  sulmiit  to  it. 

The  Court :  This  is  cross-examination  and  I  think 
that  [206]  it  may  be  a  proper  subject.  Therefore, 
objection  is  overruled.   It's  already  been  answered. 

Mr.  Dunn :     No  further  questions,  your  Honor. 

The  Court:    Any  redirect,  counsel? 

Mr.  Kirkland :     Yes,  your  Honor. 

The  Court:    You  may  inquire. 

Mr.  Kirkland :  Before  I  ask  the  first  question — 
counsel  is  through  now,  for  his  cross  of  this  witness  ? 

The  Court:    Yes.  You  have  him  on  redirect. 

Redirect  Examination 

By  Mr.  Kirkland: 

Q.  Mr.  Sachen,  it  appears  as  though  counsel  of- 
fered it;  however,  you  advised  me  of  a  discrepancy 
in  3^our  testimony  which  was  accidental  that  you 
were  desirous  of  correcting.  Is  that  not  true  ? 


United  States  of  America  233 

(Testimony  of  Joseph  V.  Sachen.) 

A.     That  is  rig'ht. 

Q.  And  will  you  tell  the  court  and  jury  as  to 
where  that  discrepancy  was? 

A.  On  signing-  this  statement,  right  here  on  Ex- 
hibit ''A,"  when  she  signed  it  in  our  office.  Num- 
ber 2  is  when  Mr.  Pass  handed  Yokely  the  warrant 
for  his  arrest,  I  stated  to  him  that  it  was  a  white 
slave  traffic  act,  and  we  have  a  complaint  [207]  and 
warrant  issued  for  him;  that  he's  arrested  for 
transporting  a  woman  from  Anchorage  to  Fair- 
banks and  Fairbanks  to  Kodiak,  on  two  counts. 

^Ir.  Dunn:  Move  to  strike  the  answer  of  the 
witness,  your  Honor,  on  the  ground  it  is  not  proper 
redirect  examination.   It  is  cross-examination. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Kirkland) :  Mr.  Sachen,  what  did 
the  defendant,  Yokely  have  in  his  hand,  if  anything, 
when  you  arrested  him  at  his  home? 

A.  Well,  now,  when  I  knocked  at  the  bathroom 
door  and  I  told  Yokely  I  was  the  F.B.I,  agent,  he 
came  out.  He  came  out  with  a  razor  in  his  hand, 
and  he  asked  me 

Q.  Excuse  me,  Mr.  Sachen.  I  will  ask  you  the 
next  question.  Now,  I  believe  in  response  to  Mr. 
Dunn's  testimony,  you  stated  that  you  did  not  have 
any  trouble  taking  the  defendant  Yokely  into  cus- 
tody.  Is  that  correct?  A.     That  is  right. 

Q.    You  were  a  football  player? 

Mr.  Buckalew^:    Objection. 

The  Court:  Objection  sustained.  If  you  want  to 
know,  ask  him  his  height  and  weight. 
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Mr.  Kirkland:  Well,  the  jury  can  observe  that. 
The  ({uestion  is  his  having  trouble  arresting  the  de- 
fendant. 

Mr.  Buckalew:  Object  to  that.  He  said  he 
didn't  have  [208]  any  trouble  arresting  him.  Coun- 
sel is  testifying. 

The  Court:     That  is  correct.  Objection  sustained. 

Mr.  Kirkland:  Excuse  me.  If  the  court  please, 
I  would  oppose  it.  Now,  we  have  two  counsel  here. 
I  suppose  Mr.  Dunn  was  binding  both  counsel  here 
when  he  was  going  into  these  questions  at  that  time. 
He  was  assuming  the  witness  when  he  got  be3^ond 
the  scope  of  direct.  As  his  own  he  opened  the  direct. 

The  Court :  Of  course,  that  is  why  you  have  the 
right  of  redirect.  You  may  ask  that,  but  that  is  the 
chance  that  counsel  for  co-defendants  takes  and  they 
haven't  objected,  I  don't  think,  to  your  question, 
excepting  the  one  question  to  which  the  court  had 
to  sustain  it  because  it's  irrelevant  and  immaterial ; 
as,  "football  player";  that  hasn't  any  relevancy  to 
it.   Is  there  any  recross? 

Mr.  Kirkland:    I  am  not  through. 

The  Court:  Oh,  I  beg  your  pardon.  I  thought 
you  were  through. 

Mr.  Kirkland:     No  further  redirect  examination. 

The  Court :     Any  recross  ? 
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Recross-Examination 
By  Mr.  Buckalew : 

Q.  Mr.  Sachen,  do  you  remember  that  Mr. 
Yokely  came  out  of  the  bathroom  with  soap  [209] 
on  his  face?  A.     No,  he  did  not. 

Q.     You  want  to  think  about  that  a  minute? 

Mr.  Kirkland:     Object. 

A.     I  have  thought  about  it. 

Mr.  Kirkland:  The  witness  has  answered.  Ob- 
ject to  it. 

The  Court:     Objection  sustained. 

Q.  Now,  Mr.  Sachen,  as  a  matter  of  fact,  did 
Mr.  Yokely  leave  the  razor  in  the  bathroom? 

A.     No. 

Q.     You  took  it  away  from  him?  A.     No. 

Mr.  Buckalew:      No  further  questions. 

The  Court:     Any  further  questions,  Mr.  Dunn? 

Mr.  Dunn :     No,  your  Honor. 

The  Court:    Very  well.   You  may  be  excused. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 

The  Court:  I  point  out  to  both  counsel  that  the 
court  must  adjourn  at  4:30  today  because  of  other 
business  before  the  court,  so  the  court  will  stand 
in  recess  for  ten  minutes.  Recessed  at  3:32  o'clock 
p.m. 

(Whereupon  at  3:42  o'clock  p.m.,  December 
22,  1954,  court  reconvenes,  following  a  10- 
minute  recess,  the  jury  having  been  recalled  to 
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the  jury  box,   and  the   following  proceedings 
were  [210]  had:) 

The  Court:  Let  the  record  show  all  the  jurors 
are  back  and  present  in  the  box.  You  may  call  your 
next  witness. 

Mr.  Kirkland:  I  would  like  to  call  Mr.  M.  L. 
Briggs. 

The  Court :    Mr.  Briggs  may  come  forward. 

MAURICE  L.  BRIGGS 

called  as  a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sworn,  testifies  as  follows: 

The  Court :     You  may  proceed,  counselor. 

Direct  Examination 
By  Mr.  Kirkand: 

Q.     State  your  name,  i)lease,  sir. 

A.     Maurice  L.  Briggs. 

Q.     M-a-u-r-i-c-e  L.  B-r-i-g-g-s '?  A.     Right. 

Q.    Your  occupation,  sir?  A.     Postmaster. 

Q.     Where?  A.     Kodiak,  Alaska. 

Q.  And  do  you  have  with  you  your  records  per- 
taining to  a  registered  letter,  I  believe  it  is  your 
registry  No.  1813?  A.     I  have. 

Q.    Will  you  tell  me  what  that  registry  is  ? 

A.  I  am  unable  to  give  that  information  on 
account  of  privacy  of  [211]  post  office  affairs 
connected  with  the  mails  without  an  order  from  the 
court  to  do  so. 

Q.  And  I  believe  your  postal  regulations  provide 
that  it  is  permissible  to  testify  to  that  information 
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if  the  court  directs  you  to.   You  have  a  cojjy  of  it, 

sir.  A.     That  is  right. 

Q.  Might  I  see  it.  (Handed  to  counsel  for  the 
plaintiff.) 

Mr.  Kirkland:  If  the  court  please,  could  I  just 
submit  a  copy  of  this  to  His  Honor  to  read  the 
regulations. 

Mr.  Buckalew :  Your  Honor,  could  defense  coun- 
sel look  at  it  ? 

The  Court:  Yes,  you  may.  (Copy  handed  to  the 
court.)  To  save  the  court's  time,  could  you  advise 
the  court  which  one? 

A.     Top  of  the  page,  to  the  left. 

The  Court :  May  I  point  out  to  you — Mr.  Bucka- 
lew, would  you  please  come  forward  and  I  will  show 
it  to  you. 

Mr.  Buckalew:  I  wanted  my  co-counsel  to  look 
at  it,  too.   (Document  handed  to  Mr.  Buckalew.) 

The  Court:  What  position  do  you  take  Mr. 
Buckalew;  Mr.  Dunn? 

Mr.  Buckalew:  We  haven't  had  a  chance  to 
examine  it  thoroughly,  your  Honor. 

Mr.  Kirkland:  AVhile  they're  examining  it — it's 
a  matter  of  law  and  I  recjuest  the  court  to  direct 
the  witness  to  answer  the  question.  [212] 

Mr.  Dunn:  Your  Honor,  that  is  rather  prema- 
ture. We  haven't  had  a  chance  to  examine  the 
regulation. 

The  Court:    Very  well. 

Mr.  Kirkland:  If  the  court  please,  while  he's 
examining  the  regulation,  I'd  like  to  point  out  to 
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the  court,  the  only  person  who  would  be  authorized 
to  object  to  any  such  testimony  would  be  the  legal 
counsel  foi*  the  United  States  Government,  which 
is  the  United  States  Attorney's  Office.  Defense 
counsel  could  not  interpose  objection. 

The  Court:  Well,  but  the  court  wants  to  be  fair 
with  counsel.    What  is  your  position,  Mr.  Dunn? 

Mr.  Dunn:  It  seems  to  be  proper,  your  Honor, 
that  counsel  approach  the  bench  and  that  the  Gov- 
ernment make  an  offer  of  proof  prior  to  the  court's 
ruling.  I  don't  see  how  the  court  would  know  the 
proper  priority  of  his  ruling  imtil  the  court  first 
knew  what  counsel  proposes  to  prove. 

The  Court :  Excepting  this,  that  the  Government 
doesn't  have  to  do  that,  do  they? 

Mr.  Dunn:  No,  I  meant  it's  merely  a  suggestion 
to  the  court. 

The  Court:  Well,  the  court's  been  through  this 
before.  It's  the  opinion  of  the  court  that  this  wit- 
ness should  be  directed  and  the  court  does  hereby 
direct  you  to  open  your  books  to  that  effect  to  evi- 
dence what  information  counsel  for  the  Govern- 
ment does  want  to  elicit  from  you.  [213] 

Q.  (By  Mr.  Kirkland) :  Mr.  Briggs,  you  do 
have  the  receipt  for  Registry  No.  1813? 

A.     1813? 

Q.     Yes,  I  believe  that  is  it. 

A.    Yes,  sir. 

Q.     And  to  whom  was  that  addressed  to,  sir? 

A.  Addressed  to  James  Yokely,  General  De- 
livery, Anchorage. 
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Q.     And  what  was  the  return  address  to  that? 

A.     Carl  Samuels,  General  Delivery,  Kodiak, 

The  Court:  Is  it  Carl  or— Mr.  Briggs,  I  didn't 
get  that. 

A.     Carl. 

The  Court:     Thank  you. 

Q.     And  was  that  insured,  sir? 

A.     I  beg  your  pardon  ? 

Q.     Was  that  insured?  A.     A  register? 

Q.     Yes,  sir.  A.    Yes. 

Q.     Now,  for  how  much  was  it  insured? 

A.  It  was  registered  for  a  $100.  There  is  a  dif- 
ference between  insured  and  registry  of  mail. 

Q.  I  apologize,  sir.  I  am  not  familiar  with  your 
terms.  Might  I  examine  that  please,  sir  ? 

The  Court:    You  may.  (Given  to  Mr.  Kirklaud.) 

Mr.  Kirkland:  If  the  court  please,  I'd  like  to 
show  this  to  counsel  and  offer  it  into  evidence  ? 

The  Court:  Well — very  well,  you  may  show  it 
to  counsel.  It's  difficult  to  offer  that  in  evidence 
without  offering  the  rest  of  the  book  and  I  do  feel 
that  is  proper.  I  wonder  if  you  couldn't  get  an 
exact  certified  copy  of  this  and  I  am  sure  counsel 
would  stipulate  to  that.  I  don't  think  Mr.  Briggs 
would  want  to  leave  the  book  here. 

A.     No,  it  is  impossible. 

Mr.  Buckalew:  Your  Honor,  this  stage  of  the 
jn-oceedings  the  defense  objects  to  as  proper  founda- 
tion has  not  been  laid.  We  don 't  know,  for  example, 
who  i^repared  the  receipt. 

The  Court:     I  think  you  should.  Objection  is  well 
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taken.   You  should  lay  a  better  foundation  in  that 

respect. 

Mr.  Buckalew:  We  don^t  know  who  had  custody 
of  the  ])ook  prior  to  the  time  it  got  to  the  court 
room. 

Tlie  Court:  Well,  I  have  sustained  your  objec- 
tion. 

Q.  (By  ^Ir.  Kirkland) :  Sir,  are  those  the  final 
records  of  the  Kodiak  Post  Office  Dejjartment  ? 

A.     I  beg  your  pardon? 

Q.  Is  this  book  part  of  your  official  records  of 
your  postal  department  at  Kodiak,  Alaska? 

A.     That  is  correct. 

Q.     And  you  are  the  postmaster  at  Kodiak  ?  [215] 

A.     Yes,  sir. 

Q.     Thank  you,  sir. 

The  Court:  Well,  counsel  failed  to  ask  whether 
or  not  those  are  the  books  that  are  kept  in  the  regu- 
lar course  of  business ;  who  filled  out  the  receipt.  I 
think  that  counsel  for  the  defense  are  entitled  to 
know  that,  Mr.  Kirkland.  Is  this  the  book  that  is 
used  and  kept  in  the  ordinary  course  of  post  office 
business?  You  haven't  asked  it.  Records 

Mr.  Kirkland:  Very  well.  I  thought  the  official 
records  were  sufficient. 

Q.  Is  this  the  book  that  is  kept  in  your  ordinary 
course  of  postal  business  in  Kodiak  ? 

A.  Yes,  sir.  That  is  the  record  that  is  made  at 
the  time  of  the  i-egistration  and  that  is  kept  in  the 
office  as  a  matter  of  record  for  several  years. 
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The  Court:  Mr.  Briggs,  who  prepared  that  re- 
ceipt for  the  registry? 

A.  That  particular  register  was  handled  by  a 
clerk  in  the  post  office. 

The  Court:  And  is  she  an  employee  of  the  post 
office  ? 

A.     Correct. 

The  Court :  And  she  works  under  your  jurisdic- 
tion and  supervision? 

A.     That  is  right. 

The  Court :  This  entry  was  made  in  the  ordinary 
course  [216]  of  business?  A.     That  is  right. 

The  Court:  Mr.  Dunn — Mr.  Buckalew,  wouldn't 
you  stipulate  that  an  exact  certified  copy  of  that 
may  be 

Mr.  Buckalew:  To  save  time,  we  would,  your 
Honor.  Let  me  check. 

The  Court:  Very  well.  *  *  *  You  have  any  ob- 
jection now? 

Mr.  Buckalew :     I  do  not. 

The  Court:  There  being  no  objection,  it  is  stipu- 
lated by  counsel  that  an  exact  certified  copy  of  this 
particular  one  may  be  prepared  and  submitted. 
What  is  the  date  on  that,  counselor,  please? 

The  Clerk:     The  date  on  the  top  is  4-19-54. 

The  Court :     Thank  you  very  much. 

Mr.  Dunn:  Your  Honor,  I  want  no  question  to 
arise  later  concerning  this  stipulation.  Now,  we 
have  no  objection  to  a  copy  being  submitted.  In 
other  words,  we  are  willing  to  substitute  a  true  copy 
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for  the   original,   ])iit  we   are   not  stipulating  that 

either  the  original  or  the  copy  is  admissible. 

The  Court:  That  is  right.  The  court  under- 
stands that  and  you  are  not  binding  yourself  in  that 
respect.  I  think  what  you  better  do  is  have  an  exact 
certified  copy  prepared  by  the  District  Attorney's 
Office.  They,  in  turn,  call  submit  it  to  the  attorneys 
for  the  defendant.  Then,  at  that  time  it  may  be 
offered.  [217] 

The  Clerk:     It  shouldn't  be  offered. 

The  Coui-t:  No,  I  don't  think  so  because  it  is  an 
official  document  of  Mr.  Briggs.  Any  more  ques- 
tions, Mr.  Kirkland  ? 

Mr.  Kirkland:     No  further  direct. 

The  Court:  Do  you  have  any  cross,  Mr.  Bucka- 
lew? 

Mr.  Buckalew:    I  don't  have  any,  your  Honor. 

The  Court:    Mr.  Dunn? 

Cross-Examination 
By  Mr.  Dunn: 

Q.  What  was  the  name  of  the  clerk  who  pre- 
pared this  particular  receipt? 

A.     Mrs.  Getty  Briggs. 

Q.  How  long  has  she  been  with  the  Post  Office 
Department  ?  A.     About  ten  years. 

Q.     Was  she  steadily  employed  all  that  time  ? 

A.     That  is  correct. 

Q.  What  do  you  call  that — a  receipt,  is  that  what 
it  is?  A.     That  is  correct. 
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Q.  That  receipt  shows  that  a  fee  of  85  cents  was 
paid.  Do  you  know  who  paid  that  fee? 

A.  The  party  who  registered  the  letter  would 
pay  the  fee. 

Q.  Well,  who  was  the  party  that  registered  the 
letter;  that  is,  [218]  the  party  who  paid  the  fee? 

A.     That  would  be  the  party  who  paid  the  fee. 

Q.     Then,  who  is  that  party  ?  Who  was  it  ? 

A.  I  didn't  register  the  letter  myself  and  the 
return  address  says,  Carl  Samuels. 

Q.  Is  your  answer  to  my  question  that  you  don't 
know? 

A.  That  is  about  as  direct  an  answer  as  I  can 
give  you,  is  what  I  have  already  have  given.  I 
would  have  to  take  the  word  of  someone  else  or  take 
the  word  of  the — or  the  record  of  the  return  address. 

Q.  I'm  simply  trying  to  get  this  as  accurately 
as  I  can,  Mr.  Briggs.  Now  is  this  your  testimony. 
The  receipt  shows  that  Carl  Samuels  brought  that 
letter  to  the  Post  Office  Department? 

A.     Not  necessarily. 

Q.  It  does  not,  and  somebody  besides  Carl 
Samuels  may  have  brought  that  to  the  post  office? 

A.  Someone  might  have  registered  that  letter 
and  mailed  it  for  another  party. 

Q.  And  who  in  fact  mailed  it.  It  is  in  fact  un- 
known to  you.  Is  that  true? 

A.     That  is  correct.    I  personally  do  not  know. 

Q.  As  far  as  you  know  anybody  in  Kodiak  could 
have  mailed  that  letter? 

A.     I  didn't  see  it  mailed.  [219] 
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Q.     Answer  my  (juestion,  yes  or  no. 

The  Court:  Argumentative,  counsel — time-con- 
suming and  o))vi()usly  already  answered.  He  doesn't 
know  who  mailed  it. 

Q.  Are  post  offices,  Mr.  Briggs,  classified  as  first- 
class,  second-class,  and  so  on? 

Mr.  Kirkland:     I  object  to  that,  your  Honor. 

The  Court:     What  is  the  relevancy,  counselor? 

Mr.  Dunn :  It  is  preliminary,  your  Honor.  I  am 
trying  to  find  out  whether  or  not  the  post  office — 
it  is  preliminary  to  discovering  whether  or  not  the 
post  office  at  Kodiak  is  a  post  office  which  may  be 
governed  by  postal  regulations  to  the  effect  that  the 
postal  authorities  are  required  to  determine  who 
accepted  a  registered  letter. 

The  Court :  Would  you  just  ask  him,  then.  Ask 
him  direct  to  save  time. 

Q.  lender  the  regulations  governing  the  post 
office  at  Kodiak,  are  the  postal  employees  charged 
with  discovering  who  sends  a  registered  letter  ? 

A.  We  are  not  required  that  identity  be  fur- 
nished. 

Mr.  Dunn:     No  further  questions. 

The  Court:     That  is  all.   You  may  step  down. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 

The  Court:  May  this  witness  be  excused  to  re- 
turn home? 

Mr.  Kirkland:  As  far  as  the  Government  is  con- 
cerned. I  think  Mr.  Plummer  is  having  a  copy  made 
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of  this.  Possibly  he  [220]  should  remain  here  until 
we  get  it ;  otherwise,  we  might  have 

The  Court:  I  am  sure  he  will  do  that.  He 
wouldn't  go  home  without  it.  Mr.  Dunn,  Mr.  Bueka- 
lew,  do  you  excuse  this  witness  so  he  may  return 
home  ? 

Mr.  Buckalew :     As  far  as  I  am  concerned. 

Mr.  Dunn:     Yes,  sir. 

The  Court:  Thank  you  for  coming,  Mr.  Briggs. 
You  may  call  your  next  witness.  Let's  move  right 
along,  counselor,  please. 

Mr.  Kirkland:  Yes,  your  Honor.  I'd  like  to  call 
Mr.  Forbes  Baker. 

FORBES  D.  BAKER 

called  as  a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sworn,  testifies  as  follows  on 

Direct  Examination 
By  Mr.  Kirkland: 

Q.     State  your  name,  please,  sir. 

A.     Forbes  D.  Baker. 

Q.     State  your  occupation. 

A.     Station  Manager,  Alaska  Airlines,  Fairbanks. 

Q.     Fairbanks,  Alaska  ?  A.     That  is  correct. 

Q.  Sir,  do  you  have  with  you  records  pertain- 
ing to  the  manifest  for  Flight  No.  4  on  April  14, 
1954?  A.     I  do.  [221] 

Q.     And  you  have  those  with  you? 

A.     They  are  before  me. 

Q.     And  are  those  j^our  official  airlines  recoi-ds  ? 


246  James  ToAjlor  Yokely  vs. 

(Testimony  of  For])es  D.  Baker.) 

A.  Tliese  are  the  station  copies  of  passenger 
manifest  on  onr  liic^hts;  in  this  case  Flight  4. 

Q.  And  are  tliey  made  in  yonr  usnal  and  ordi- 
nary course  of  ))usiness?  A.     They  are. 

Q.  And  they  liave  been  in  possession  of  the  air- 
linos.^  A.     At  all  times,  yes. 

Q.  Is  the  name,  Wilkins,  reflected  on  that  mani- 
fest? 

Mr.  Dunn:  01)ject  to  that,  your  Honor,  prior  to 
establishing  what  happened  to  the  original  of  these 
things.  I  understood  the  witness  to  say  these  are 
copies. 

The  Court :     That  is  right. 

A.     These  are  carbon  copies. 

The  Court:  But  counsel  is  correct  if  he  wants 
to  l)e  technically  correct.  You  may  ascertain  what 
happened  to  the  original. 

Q.     (By  Mr.  Kirkland) :     Where  is  the  original? 

A.  The  originals  have  gone  forward  to  our  gen- 
eral offices  in  Seattle,  Washington. 

Q.     Tn  Seattle?  A.    Yes.  [222] 

Mr.  Dunn:  Your  Honor,  I  object  to  any  further 
questioning  concerning  this  copy  here,  basing  my 
objection  to  the  best  evidence  rule. 

The  Court:     Objection  is  overruled. 

Mr.  Buckalew:  Your  Honor,  I'd  like  to  make 
one  more  objection.  I  think  that  the  laws  of  Alaska 
require  corporations  to  keep  their  original  records 
in  Alaska. 

The  Court:     Tn  tliat  respect  we  are  not  ruling 
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upon  that  point  at  the  present  time.    Objection  is 

overruled.  You  may  proceed. 

Q.  (By  Mr.  Kirkland)  :  Is  the  name,  Wilkins, 
reflected  on  those  records,  sir?  A.     Yes,  it  is. 

Q.     What  does  it  reflect  as  to  the  name,  Wilkins  ? 

A.  We  have  a  passenger  reflected  as  Wilkins, 
Mickey. 

Q.     Mickey's  the  first  name  given? 

A.  Yes,  sir.  It  reflects  she  was  traveling  on  our 
ticket.  Form  272,  No.  32269S.  It  also  reflects  that 
she  was  boarded  on  Flight  4  of  the  14th  of  April, 
1954. 

Q.     Now,  where  does  that  flight  go  to? 

A.  It  originates  in  Fairbanks  and  goes  to  An- 
chorage. 

Q.  And  that  was  for  the  14th  of  April.  Is  that 
correct,  sir?  A.     That  is  correct. 

Q.  Before  I  offer  this  into  evidence,  would  you 
have  any  objections  if  I  were  to  introduce  your 
records?  [223]  A.     No,  sir. 

Q.     You  would  have  none?  A.     No,  sir. 

Q.  Thank  you  sir.  (PajDers  wvve  handed  to  Mr. 
Kirkland.) 

The  Court:  Do  you  have  any  further  objection, 
counsel  ? 

Mr.  Dunn :     Is  the  offer  made,  your  Honor  ? 

The  Court:  Do  you  offer  it  in  evidence,  coun- 
selor? 

Mr.  Kirkland :    Yes,  your  Honor. 

Mr.  Buckalew:  Your  Honor,  from  the  first  in- 
spection of  it,  I  am  going  to  object  on  the  ground 
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that  1  can't  tell  whether  it  is  a  carbon.   Part  of  it 
is  a  carl)on  copy.   When  they  get  down  to  ''Mickey 
Wilkins,"  it  is  pencilled  in. 

The  Court :  IMay  I  see  it,  please.  (Papers  handed 
to  the  court.) 

Mr.  Dunn :  I  want  the  record  to  show  my  best 
evidence  objection. 

The  Court:  It  already  does  that,  counselor.  Mr. 
Baker,  can  you  explain  why  all  the  names  preceding- 
Nelson  were  made  hy  tlie  typewriter  and  the  last 
two  are  made  in  pencil  or  pen  as  it  appears. 

A.  That  indicates  that  the  passengers — these  last 
two  passengers  who  are  pencilled  in,  arrived  at  the 
field  after  the  city  ticket  office  had  given  the  field 
ticket  office  the  passenger  count  for  that  flight. 

The  Court :  Is  that  done  in  the  I'e.gular  course  of 
Inisiness  ? 

A.    Yes,  sir.  [224] 

The  Court:  I  call  to  counsel's  attention  that  is 
indicative  of  practically  every  other  entry  in  this 
entire  book.  The  last  one  or  two,  or  mayl:)e  three 
and  a  half  dozen  names,  have  been  put  in  by  pencil, 
])ut  that  was  done  by  pencil  in  the  regular  course 
of  business  and  not  prefabricated  by  you  for  this 
trial. 

A.     That  is  correct. 

The  Court:    Do  you  have  any  other  objection? 

Mr.  Buckalew:    No,  your  Honor. 

Mr.  Dunn:     No,  your  Honor. 

The  Court:     Objection  overruled.  It  may  be  ad- 
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mitted  and  marked  Plaintiff's  Exhibit  Number  3. 

The  second  exhibit  for  the 

The  Clerk:  Is  this  page  to  be  removed  from  the 
file? 

The  Court:     What  is  your  position? 

Q.     (By  Mr.  Kirkland)  :     What  is  the  position? 

A.  I  would  like  to  have  a  record  for  my  file, 
whether  it  is  a  carbon  copy  of  that  or  that  one. 

Q.  This  will  be  returned  to  you  as  soon  as  this 
trial  is  over.  A.     I  understand. 

The  Court :  But,  you  would  like  to  have  it  in  the 
meantime  ? 

A.  I  would  like  to  have  it  in  order  that  my  files 
be  complete  in  Fairbanks. 

The  Court:  That  being  the  case,  then,  I  think, 
u.nder  [225]  the  facts  of  this  case,  it  would  be  better 
for  the  jurors  to  have  this  copy  and  counsel  for 
the  Government  make  a  copy  and  then  you  will 
ultimately  get  this  back. 

A.     Fine. 

The  Court:  Very  well.  Will  you  do  that,  then, 
Mr.  Kirkland? 

Mr.  Kirkland:  Make  a  copy  of  that,  your 
Honor? 

The  Court:    Yes,  that  is  correct. 

Mr.  Kirkland:    Yes,  sir. 

The  Court:     What  do  you  call  that,  Mr.  Baker? 

A.  That  is  the  passenger  manifest  for  Flight  4 
of  April  14,  1954. 

Mr.  Kirkland:    Your  Honor,  mav  the  bailiff  take 
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that  down  to  the  office  and  request  one  of  our  secre- 
taries to  so  do. 

The  Court:    Yes. 

Mr.  Buckalew:  Your  Honor,  I  am  afraid  we  are 
going  to  need  that  form  to  cross-examine  the  wit- 
ness. 

The  Court:  Well,  what  time  does  your  flight 
leave  today,  Mr.  Baker? 

A.     I  can  get  out  at  5:30  or  6:00  o'clock. 

The  Court :     That  being  the  case,  then 

Mr.  Kirkland :  If  the  court  please,  if  counsel  will 
stipulate,  I  can  at  least  argue  as  to  the  contents 
without  introducing  them  in  evidence.  I'm  sure  the 
jurors  won't  forget. 

Mr.  Buckalew:     Counsel  can't  stipulate. 

The  Court:  That  being  the  case,  you  can  take  it 
down  [226]  after  the  conclusion  of  trial;  make  the 
form 

The  Clerk :     You  want  that  copy  marked  ? 

The  Court:  Yes,  ma'am,  if  you  will  please.  You 
may  proceed  then,  Mr.  Kirkland. 

Q.  (By  Mr.  Kirkland) :  Mr.  Baker,  you  reside 
at  Fairbanks.    Is  that  not  correct? 

A.     That  is  correct. 

Q.  Have  you  ever  seen  either  or  both  of  these 
defendants  in  Fairbanks?  A.    Yes,  I  have. 

Q.     Do  you  remember  when,  sir? 

A.  Not  exactly.  I  know  I  see  quite  a  few  faces 
in  Fairbanks.  I've  traveled.  There's  people  travel- 
ing through. 

Q.     But  those  faces  are  familiar  to  you  in  Fair- 
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])anks  ?  A.     They  are. 

Mr.  Kirkland:     No  further  questions. 

The  Court :    You  may  cross-examine. 

Mr.  Buckalew:  Could  we  have  just  a  second, 
your  Honor?  Could  I  have  a  copy  of  that  manifest? 

The  Court:  Will  you  please  hand  him  Exhibit 
No.  3? 

(Exhibit  No.  3  handed  to  counsel  for  the  de- 
fendant.) [227] 

Cross-Examination 
By  Mr.  Buckalew : 

Q.  Mr.  Baker,  when  did  you  see  either  one  of 
these  people  in  Fairbanks? 

A.  Well,  I  recognize  them.  As  I  told  you  before, 
I  see  a  lot  of  people  and  I  do  recognize  them  as 
having  passed  through  our  offices  out  at  the  termi- 
nal. 

Q.    You  know  what  date  it  was? 

A.     No,  I  don't.    I  couldn't  swear  to  that. 

Q.     Could  it  have  been  last  year? 

A.  No,  I  don't  think  so.  It's  fairly  fresh  in  my 
memory. 

Q.  Could  you  give  us  some  idea  what  month  it 
was? 

A.     As  I  recall,  it  was  during  last  summer. 

Q.     See  them  together?  A.     Sir? 

Q.     Did  you  see  them  together? 

A.    Did  I  see  them  together? 

Q.    Yes. 

A.     As  I  recall,  I  did.   I  wouldn't  swear  to  it. 
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Q.  How  a])oiit — What  does  Lt.  Col.  Burkley  look 
like.  Do  you  know? 

A.  No.  Probably  if  I  saw  him  I  would  recognize 
him.  As  far  as  connecting  these  peoples'  names  to 
their  faces,  I  wouldn't  have  been  able  to  do  that 
unless — In  other  words,  I  didn't  know  their  names, 
but  I  did  recognize  their  faces. 

Q.     When  did  you  first  estabish  this?  [228] 

A.     When?  Establish  what? 

Q.  The  recognition.  Just  from  the  witness  stand  ? 
Did  Mr.  Sachen  point  them  out  to  you  in  the  hall 
or  just  how  did  it  hai)pen? 

A.  No.  I  recognized  them  when  I  first  saw  them 
and  I  was  also  shown  some  pictures  of  them  in 
Fairbanks. 

Q.  Now,  Mr.  Baker,  when  were  you  shown  these 
pictures  in  Fairbanks?  Also,  how  many  pictures 
were  you  shown?  A.     As  I  recall,  one  of  each. 

Q.  Did  they  show  you  any  other  pictures?  Any 
other  colored,  or  just  a  picture  of  this  woman? 

A.  As  I  recall,  it  was  pust  the  picture  of  the  oik^ 
woman. 

Q.     Just  the  one  picture  ? 

A.     The  one  picture. 

Q.     They  asked  you  if  you  had  ever  seen  her? 

A.     That  is  right. 

Q.     Ask  you  when  you  had  seen  her? 

A.    Yes,  as  I  recall. 

Q.  And  you  couldn't  tell  them  when  you  had 
seen  them? 

A.  Not  exactly.  I  told  them  I  had  seen  them 
during  the  previous  summer. 
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Q.  During  the  previous  summer?  What  year 
was  that? 

A.  Well,  this  question  was  put  to  me  a  short 
while  back — within  the  last  coui^le  of  months  and 
the  previous  summer  would  ])e  the  sunnnei'  of 
1954.  [229] 

Q.  Did  they  ask  you  if  you  had  seen  this  woman 
in  Fairbanks  in  April? 

A.  I  don't  recall.  It  came  up  during  the  course 
of  the  questioning  that  they  had  traveled  in  April. 

Q.  Now  does  your  memory — is  your  identifica- 
tion of  this  woman  based  on  the  picture  that  was 
shown  to  you  in  Fairbanks? 

A.  As  I  recall,  I  told  the  person  who  questioned 
me,  that  when  I  did  see  the  picture,  that  I  have 
seen  the  woman  before,  and  I  was  quite  sure  she 
had  traveled  on  our  airline. 

Q.  But  she  could  have  traveled  on  your  airline 
anytime?  A.     That  is  probable. 

Q.  Is  it  your  testimony  now  that  you  only  seen 
this  woman  once  in  Fairbanks  and  today  in  the 
court  room? 

A.     No,  I've  seen  her  yesterday  and 

Q.  Outside  of  the  time  you've  been  here  for  this 
trial. 

A.  I  could  have  seen  her  several  times  in  Fair- 
banks. The  face  was  familiar  to  me. 

Q.     How  about  the  body  ?  Is  that  familiar  to  you  ? 

A.  No,  I  don't  see  the  body  of  the  passengers. 
They  stand  behind  a  counter. 
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Mr.  Buckal(nv:  Your  Honor,  I  am  sorry  about 
that.  I  meant  by  body,  the  height. 

Q.  Now,  what  was  it  about  this  woman  that  was 
so  fixed  in  your  mind  ?  [230] 

A.     Her  facial  appearance. 

Q.  You  saw  this  woman  one  time  and  you  are 
positive  you  can  identify  her  now  in  court? 

The  Court:  That  is  not  his  testimony.  You  are 
misstating  his  testimony. 

Q.  Who  brought  the  picture  to  you  in  Fairbanks, 
Mr.  Baker?  A.     An  F.B.I,  agent. 

Q.     Remember  what  his  name  was? 

A.     John  Woresham. 

Q.     You  did  see  this  woman  in  the  ticket  office? 

A.     No,  I  saw  her  out  at  the  field. 

Q.     What  was  she  doing? 

A.  As  I  recall,  she  was  being  checked  in  as  a 
passenger  on  our  tlight. 

Q.  How  many  passengers  do  you  see  in  one 
month  ? 

A.  I'd  hestiate  to  guess  even.  We  haul  quite  a 
few  passengers.  A  great  deal  of  them  I  do  not  see. 

Q.  How  many  passengers  have  you  observed 
passing  through  there  since  the  time  you  saw  this 
woman  ? 

Mr.  Kirkland:  Your  Honor,  I  object.  It's  im- 
material. 

The  Court:  Objection  sustained.  You  have  a 
right,  Mr.  Buckalew  to  go  into  and  ascertain  the 
recognition  of  this  witness,  by  facts  that  may  have 
existed  prior  or  subsequent  to,  but  I  think  you  have 
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o'one  beyond  the  normal  limit  in  that  respect.  [231] 

Q.  (By  Mr.  Biickalew) :  Do  the  features  of  a 
Negro  woman — are  they  fixed  on  your  mind  more 
than  they  are  fixed  on  a  white  woman? 

A.  No,  I  think  the  opposite  is  true,  l)ut  not  in 
all  cases. 

Q.  I  see.  But  the  features  of  a  white  woman 
would  stay  fixed  in  your  mind  longer  than  those  in  a 
colored  woman? 

The  Court:     He's  answered  the  question. 

A.     Not  in  all  cases. 

Q.  Now,  can  you  explain  to  me  why,  in  this  par- 
ticular case,  you  have  an  exception? 

Mr.  Kirkland:  Your  Honor,  I  object  to  any  fur- 
ther questioning  along  that  line.  The  witness  has 
testified  to  a,ll  he  knows  in  the  matter. 

The  Court:     Objection   sustained. 

Mr.  Buckalew:  This  sort  of  anuises  me.  I'm 
just  trying  to 

Mr.  Kirkland:  If  the  court  please,  we  are  not 
here  to  be  amused.  We  are  here  to  conduct  a  trial. 

The  Court:     That  is  correct.  Objection  sustained. 

Q.  (By  Mr.  Buckalew)  :  How  many  times  have 
you  seen  the  gentleman  over  there  with  the  brown 
suit? 

A.  I've  seen  him  several  times  in  Fairbanks  In- 
ternational Airport. 

Q.  What  did  the  F.B.I,  agent  tell  you  when  you 
identified  the  pictures?  [232] 

Mr.  Kirkland:     Object  to  that  as  immaterial. 
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The  Court:  Objection  sustained.  It  can't  have 
any  relevancy  whatsoever,  counsel. 

Mr.  Buckalew:  Well,  I  think  it  might,  your 
Honor. 

The  Court:     Objection  sustained. 

Q.     The  F.B.I,  agent  had  one  picture  of  this  man? 

A.     As  I  recall,  I  think  there  was  one  picture. 

Q.     AVhat  kind  of  picture  was  it? 

A.     Expjain  your  question. 

Q.  Well,  I  mean  was  it  a  portrait  from  the  waist 
up  or  was  it  a  picture  of  the  man  standing  in  back 
of  a  blackboard — his  whole  body. 

A.  I  think  it  was  a  picture  from  about  here  on 
up  with  some  numbers  in  front  of  him. 

Mr.  Buckalew :  Your  Honor,  I  can't  see  anything 
that  funny. 

Mr.  Kirkland:     I  can. 

The  Court:  Apparently,  counsel,  it's  a  matter  of 
opinion. 

Q.     And  the}^  just  showed  you  the  two  pictures? 

A.  One  i^icture  of  the  gentleman  and  one  picture 
of  the  lady,  yes. 

Q.  Is  the  picture  that  was  shown  to  you  indicate 
that  this  man  had  a  mustache? 

Mr.  Kirkland:  Your  Honor,  I  object  to  any 
further  questions  along  this  line  because  the  wit- 
ness testitied  [233]  the  identity  of  this  person  as  in- 
de|)endent  of  the  photograph  that  was  shown  to 
him. 

The  Court:  I  point  out  to  you,  Mr.  Buckalew, 
in  that  respect  lie  has  indicated  he  has  seen  this  de- 
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fendant  several  times  iii  Fairbanks.  He  doesn't  rely 
upon  the  picture  by  itself;  therefore,  the  objection 
will  be  sustained.  If  b}^  chance  you  only  identified  it 
from  the  picture,  then  3^our  question  would  have 
])een  proper. 

Mr.  Buckalew:  The  only  thing  I  was  trying  to 
ascertain,  your  Honor,  was  whether  or  not  this 
identity — I  don't  care  what  the  witness  says — I 
want  to  ascertain  w^hat  importance,  and  the  fact  you 
can  show  the  tw^o  pictures  of  these  two  people. 

The  Court :  Of  course,  I  think  that  is  understood 
by  the  record  of  j^our  questions,  but  T  feel  that  the 
objection  was  properly  sustained. 

Q.  (By  Mr.  Buckalew) :  What  outstanding- 
feature  of  the  man  in  the  brown  suit  is  fixed  in 
your  mind  % 

A.  No  outstanding  feature.  In  other  words,  I 
remember  the  whole  face.  I  didn't  remember  just 
his  nose  or  his  eyes,  or  anything  like  that. 

Q.  You  remember  how  he  was  dressed  the  last 
time  you  saw  him? 

A.     As  a  matter  of  fact,  I  don't. 

Q.  You  don't  know  whether  he  was  dressed  in 
fatigues  or  had  a  suit  on  ?  [234] 

Mr.  Plummer:  I  object  to  that  on  the  grounds 
of  its  being  immaterial.  The  date  he  last  saw  him 
wasn't  given  or  anything  else. 

Mr.  Buckalew:  I  know  he  doesn't  know  when  he 
last  saw  him. 

The  Court:  Objection  sustained.  Mr.  Buckalew, 
the  court  feeJs  you  have  gone  quite  far  afi(^ld  i'ti  try- 
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ing  to   test   tlie   veracity   of  this   witness   and   his 

identity  of  recognition  of  these  two  defendants. 

Q.  (By  Mr.  Buckalew)  :  Mr.  Baker,  do  you 
recognize  that  man?  (Pointing  to  man  standing  in 
the  audience.) 

A.     No,  1  can't  say  that  I  do. 

Q.  That  man  wasn't  with  this  man  in  a  brown 
suit  in  Fairbanks'? 

A.     Can't  say  that  he  was  or  that  he  was  not. 

Q.     You  don't  recognize  this  fellow  at  all? 

A.     No,  I  don't. 

Q.  Now,  I  want  to  ask  this  question,  your  Honor, 
and  I  want  to  assure  the  court  I  have  a  good  reason 
for  asking  it.  Now  I  don't  think  he  answered  the 
question.  At  the  time  the  F.B.I,  showed  you  the 
pi(!ture,  did  they  tell  you  the  purpose  for  the  in- 
vestigation? Did  they  tell  you  the  reason  they 
wanted  to  identify  these  particular  people? 

Mr.  Kirkland:  Object  to  it's  being  immaterial 
and  irrelevant.  [235] 

The  Court:     Objection  overruled.  He  may  answer. 

A.  As  I  recall,  when  Mr.  Woresham  showed  me 
the  picture,  he  asked  me  if  I  recognized  these  faces 
and  I  told  him  that  I  did  recognize  the  faces;  that 
I  had  seen  them  before ;  that  I  had  seen  them  in  con- 
nection with  our  flights  at  the  field. 

Q.     Did  you  identify  the  people  immediately? 

A.     As  soon  as  I  saw  the  pictures,  yes. 

Q.  But  you  don't  recall  whether  or  not  the  F.B.I, 
told  you  that  they  were  building  a  White  Slave  case? 
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Mr.  Kirkland:  Object  to  that  because  it's  show- 
ing bias,  your  Honor. 

The  Court:  Objection  overruled.  He  may  answer 
if  he  recalls. 

A.  As  I  recall,  he — Mr.  Woresham — did  state 
something  about  that.  I  think  what  he  said  was  they 
were  trying  to  establish  whether  or  not  a  certain 
person,  and  I  assumed  that  these  were  the  people, 
were  in  one  place  or  another  at  a  certain  time. 

Mr.  Buckalew:  Just  one  more  question,  your 
Honor.  Then,  I  will  be  through. 

Q.  Now,  it  is  your  testimonj^  that  your  best 
recollection  is  that  you  seen  them  in  Fairbanks  in 
the  summer  time*?  A.     That  is  right. 

Q.     And  that  you  have  never  seen  them  together  ? 

A.  I  could  possibly  have  seen  them  together.  I 
don't  recall  it.  [236]  It  isn't  outstanding  in  my  mind 
that  I  did  see  them  together. 

The  Court:     Any  cross,  Mr.  Dunn? 

Mr.  Dunn:     Very  little,  your  Honor. 

Q.  (By  Mr.  Dunn)  :  Now,  do  you  usually  call 
this  F.B.I,  agent,  Mr.  Woresham? 

Mr.  Kirkland :  Object  to  that  as  being  completely 
irrelevant. 

The  Court:     Objection  sustained. 

Mr.  Dunn:  What  do  you  usually  call  the  F.B.I. 
agent  ? 

Mr.  Kirkland:  Excuse  me.  I  believe  the  objec- 
tion was  sustained. 

The  Court :     That  is  right,  counselor. 

Q.     Is  Mr.  Woresham  a  friend  of  yours? 


260  James  Taylor  Yokely  vs. 

(Testimony  of  Forbes  D.  Baker.) 

Mr.  Kirkland:     Object  to  that,  your  Honor. 

The  Court:     Objection  overruled. 

A.  I  speak  to  him  every  time  that  I  see  him.  He 
speaks  to  me  when  he  sees  me.  We  have  nothing 
social. 

Mr.  Dunn :     Thank  you. 

The  Court:     That  is  all.  You  may  step  down. 

(Thereupon  the  witness  was  excused  and  left 
the  witness  stand.) 

The  Court:  May  this  witness  be  excused  to  re- 
turn to  Fairbanks? 

Mr.  Kirkland:  As  far  as  the  Government  is 
concerned,  he  may  be  excused. 

Mr.  Buckalew:     As  far  as  the  defendants.  [237] 

The  Court:  Very  well.  Thanks  for  coming,  then, 
Mr.  Baker.  You  may  call  your  next  witness. 

Mr.  Kirkland:  May  we  approach  the  bench  in 
regard  to  a  copy  of  this. 

The  Court :  You  may.  The  court  would  like  very 
much,  if  possible  to  have  another  witness  tonight. 

Mr.  Plummer:  This  wilj  just  take  a  minute, 
your  Honor. 

The  Court:  Well — very  well.  Mr.  Kirkland,  I'd 
like  to  give  this  to  you  so  you  may  give  it  to  Mr. 
Baker  (referring  to  manifest).  Very  well.  Can  we 
move  along,  please. 

Mr.  Plummer :  Yes,  your  Honor.  On  this  receipt 
No.  1813  which  has  previously  been  identified,  we 
do  have  a  copy  prepared  at  this  time,  and  I,  at  this 
time,  offer  it  in  evidence. 
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Tlie  Court:  Very  well.  You  may  show  it  to  coun- 
sel. Is  there  any  objection? 

Mr.  Dunn :  We  repeat  our  objection,  your  Honor, 
we  made  to  the  original. 

The  Court :     But  not  to — as  to  the  copy  itself  ? 

^fr.  Dunn:  No.  We  stipulate  copy  may  be  sub- 
stituted. 

The  Court:  Very  wejl.  It  may  be  admitted  and 
marked  Plaintiff's  Exhibit  No.  2. 

Mr.  Kirkland:  If  it  please  the  court,  I'd  like 
to  call  Mr. — if  he  will — or  may  we  be  excused. 

The  Court:     Off  the  record  please. 

(Thereupon  an  oif-the-reeord  discussion  was 
had  out  of  the  [238]  hearing  of  the  reporter.) 

Mr.  Plummer:  Your  Honor,  do  I  have  leave  of 
the  court  to  return  this  receipt  to  the  official  rec- 
ords ? 

The  Court:  Mr.  Buckalew — Mr.  Dunn,  any  ob- 
jection to  him  returning  that  to  Mr.  Briggs? 

Mr.  Buckalew:     No,  your  Honor,  no  objection. 

Mr.  Dunn:     No,  your  Honor. 

The  Court:  Thanks  for  coming,  Mr.  Briggs  and 
Mr.  Baker.  You  may  call  your  next  witness. 

Mr.  Kirkland:  If  the  court  please,  could  I  be 
avowed  to  put  on  two  more  witnesses  this  after- 
noon ? 

The  Court :     The  court  wall  see  what  we  can  do. 

Mr.  Kirkland:  He  is  a  local  witness,  but  I  want 
him  first. 

The  Court:  I  think  you  better  call  your  outside 
witness  tirst. 

Mr.  Kirkland:     Verv  well.  Mr.  Disnev. 
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CLARENCE  DISNEY 
called  as  a  witness  on  behalf  of  the  Government,  and 
being  first  dulj^  sworn,  testifies  as  follows  on : 

Direct  Examination 
By  Mr.  Kirkland: 

Q.     State  your  name,  please  *? 

A.     Clarence  Disney.  [239] 

Q.     And  your  occupation? 

A.     Dej^uty  U.  S.  Marshal,  Kodiak. 

Q.  Mr.  Disney,  have  you  ever  seen  the  defendant, 
Lena  Mae  AVilkins,  before  ?  A.     Yes,  I  have. 

Q.     And  where  did  you  see  her,  sir? 

A.     In   Kodiak. 

Q.     Can  you  remember  the  month? 

A.  It  was  in  the  spring — in  April  I  believe — I 
believe,  April  28,  on  or  about  April  28,  and  on  one 
other  occasion  I  had  occasion  to  see  her. 

Q.  Did  you  call  upon  her  in  the  earl}^  spring  in 
April? 

A.  In  April?  In  April,  yes,  I  did  interrogate 
Lena  Mae  Wilkins.  I  also  know  her  as  Mickey  Wil- 
kins. 

Q.  Yes.  Now,  what  was  the  source  or  reason  for 
your  calling  upon  her? 

A.     Common  knowledge  in  Kodiak  she  was 

Mr.  Dunn:  I  object  to  that,  your  Honor.  He 
can  testify  what  he  knows,  but  I  don't  think  he  can 
testify  what  was  rumored  about  the  town. 

The  Court :  Unless  the  proper  foundation  is  Jaid 
that  is  true. 

Mr.  Kirkland:     If  the  court  please,  I  believe  we 
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have  a  special  Territorial  statute  with  regard  it  as 
evidence  for  maintaining  a  bawdy  house.  It's  Sec- 
tion 65.  [240] 

Mr.  Dunn:  Your  Honor,  there's  no  such  charge 
liere. 

The  Court:     What  citation,  please? 

Mr.  Kirkland:     Just  a  moment,  your  Honor. 
*  *  *  Section  6d — 9 — 14,  your  Honor. 

The  Court :     Very  well. 

Mr.  Dunn:     Loan  me  your  copy,  please. 

The  Court:  Of  course,  that  is  standard  law  on 
reputation.  You  haven't  laid  the  proper  foundation 
in  respect  thereto.  If  you  lay  the  proper  foundation, 
I  think  it  is  admissible. 

Mr.  Kirkland:     Very  well. 

Q.  (By  Mr.  Kirkland:  As  Deputy  Marshal  in 
Kodiak,  were  you  acquainted  with  the  generaj  repu- 
tation of  the  defendant,  Lena  Mae  Wilkins,  in 
Kodiak,  Alaska? 

Mr.  Dumi:  Objection,  your  Honor.  Her  general 
reputation — her  character  is  not  a  matter  of  issue 
in  this  trial  at  all. 

The  Court :  Reputation  is  limited  to  reputation ; 
however,  it  is  a  case  of  prostitution.  I  do  think  that 
the  question  of  character  does  come  into  considera- 
tion other  than  normally  admitted.  Ordinarily  it's 
a  question  of  reputation.  Very  well,  you — objection 
is  overruled.  You  may  inquire. 

Q.  You  are  acquainted  with  the  defendant's  gen- 
eral reputation  in  Kodiak? 
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A.  Yes,  from  complaints  received  from  an  official 
capacity  in  [241] — as  Deputy  Marshal.  I  received 
complaints  from  City  police,  neighbors  and  others. 
Ajjparently  there  was  something  going  on. 

Mr.  Bucka»lew:  I'd  like  to  object.  He  is  not  a 
qualified  witness  to  testify  as  to  general  reputation 
in  Kodiak.  He  is  basing  it  on  specific  acts  and  he 
hasn't  said  anything  about  her  general  reputation 
in  the  town  of  Kodiak. 

The  Court:  What  you  should  do,  Mr.  Disney,  is 
this 

Mr.  Buckalew :     Strictly  hearsay,  your  Honor. 

The  Court:  Reputation  is  nothing  but  hearsay, 
counselor. 

^Lr.  Buckalew:  I  understand.  General  reputation 
is  general  hearsay,  but  he  is  basing  it  on  specific 
acts;  that  he  knows  every  police  officer;  if  he  knows 
what  her  general  reputation  is,  if  he  talked  to  people 
and  knows  from  his  conversation  with  these  people 
that  she  has  the  reputation  of  a  prostitute.  She  is 
qualified  to  testify,  but  he's  already  stated  from  the 
stand.  He's  basing  his  testimony  on  specific  com- 
l^laints,  not  on  any  evidence  brought  to  him  as  to 
her  general  reputation. 

The  Court :     Are  you  through  ? 

Mr.  Buckalew:  That  is  what  takes  it  out  of  the 
hearsay — I  guess  I  am  through,  your  Honor. 

.Mr.  Kirkland:  I  submit  that  what  makes  it 
hearsay 

The  Court :  Just  a  minute,  counsel,  just  give  the 
court  a  chance.  Maybe  I  would  be  able  to  rule;  to 
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say  both  counsel — but  if  you  are  going  to  talk  con- 
tinuously, which — the  court  is  [242]  endeavoring  to 
l)reak  in,  which  is  the  right  of  court,  then  the  court 
will  have  to  abide  by  the  assumed  right  of  counsel 
to  argue  ad  infinitum,  if  you — I  caution  both  coun- 
sel, Mr.  Buckalew  particularly,  that  the  court  is 
endeavoring  to  rule  in  your  favor,  but  you  continue 
to  talk  and  don't  give  the  court  a  chance  or  op- 
portunity to  even  rule  in  your  favor,  so  I  would 
caution  you  on  that  point,  not  to  do  that.  Mr.  Disney, 
the  court  Avould  instruct  you  at  this  time  on  this 
particular  subject,  3^ou  should  answer  the  questions 
only  as  are  asked  to  you  in  yes  or  no  fashion,  not 
go  on  a  stor}^  type  of  answer. 

A.     Yes,  sir. 

The  Court:     You  may  proceed. 

Q.  (By  Mr.  Kirkland) :  Are  you  acquainted 
with  the  defendant,  Lena  Mae  Wilkins'  general 
reputation  in  Kodiak,  sir?  A.     Yes,  sir. 

Q.    And  what  is  that  reputation  ? 

Mr.  Buckalew:     Objection. 

The  Court:     Objection  sustained. 

Mr.  Buckalew:  He  hasn't  laid  the  proper  foun- 
dation. 

The  Court:  Objection  sustained.  It  isn't  proper. 
The  court's  sustained  it.  Counsel  should  get  together. 
It's  in  your  favor. 

Mr.  Kirkland:     Very  well. 

Q.  Mr.  Disney,  have  you  discussed  the  witness' 
general  [243]  reputation  in  Kodiak  with  other 
persons?  A.     I  have. 
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Q.  And  you  are  familiar  with  her  general  repu- 
tation in  Kodiak?  A.     Yes,  sir. 

Q.  Now,  sir,  what  is  the  defendant's  general 
reputation  in  Kodiak — the  defendant,  Lena  Mae 
Wilkins? 

Mr.  Buckalew:  Now,  your  Honor,  before  he  an- 
swers, I  don 't  think  the  proper  foundation  has  been 
laid. 

The  Court :  Objection  sustained.  Proper  founda- 
tion has  not  been  laid. 

Mr.  Kirkland:  Your  Honor,  could  I  at  least 
argue  this  reply  before  the  court  rules  ? 

The  Court:  No,  because  it  is  obvious  you  are  in 
error,  counselor,  not  laying  the  proper  foundation. 

Mr.  Kirkland:  I  take  exception  to  his  Honor's 
ruling  in  this  type  of  case. 

The  Court:  Listen,  counsel,  you  haven't  stated 
what  his  reputation  for  this,  and  another,  you  just 
ask  what  reputation  is  for  what.  It  must  be  specific. 

Mr.  Kirkland:  Your  Honor,  I  am  proceeding 
under  the  statutes  w^hich  I  cited  to  the  court. 

The  Court:  Court  has  ruled,  counsel;  I  don't 
wish  to  argue  with  you. 

Q.  (By  Mr.  Kirkland) :  AATiat  was  her — are 
you  acquainted  with  the  defendant's  [244]  reputa- 
tion for  morality  and  decency? 

A.    Yes. 

Mr.  Buckalew:  Now,  your  Honor,  I've  got — I 
want  to  point  out  to  counsel  where  I  think  principal 
objection  lies.  He  hasn't  elicited  from  this  witness 
how  long  this  particular  w^oman  was  in  Kodiak;  how 


United  States  of  America  267 

(Testimony  of  Clarence  Disney.) 
many  people  he  talked  to;  we've  got  to  know  how 
much  obsei'\"ation  and  how  long  she  lived  there,  or 
what  length  of  time  it  took  to  build  up  this  so- 
called  reputation.  I  don't  know;  she  might  not  have 
been  there  long  enough  to  have  any  reputation  in 
the  town  of  Kodiak. 

The  Court:  The  court  will  sustain  the  one  point 
only;  that  is,  it  has  not  been  put  down  to  a  time 
certainty.  Therefore,  may  the  court  advise  you  that 
you  should  ask  this  witness  whether  or  not  that  he 
knew  the  defendant,  Lena  Mae  Wilkins,  on  or  about 
the  28th  day  of  April,  1954. 

Q.  Did  you  know  the  defendant,  Lena  Mae  Wil- 
kins, during  April  of  1954,  or  May,  or  in  the 
spring  ? 

A.  I  stated  before  that  I  only  met  her  twice — 
April  28  was  one  of  those  times,  that  I  interrogated 
her. 

Q.  And  then  you  did  know  her  in  April  28?  Is 
that  correct?  A.     Yes. 

Mr.  Kirkland:  Your  Honor,  may  he  answer  the 
question  now  that  I  asked  previously? 

The  Court :     You  may  now  ask  the  question. 

Q.  What  was  the  defendant's  general  reputation 
for  morality  [245]  and  decency,  sir? 

Mr.  Dunn:     Objection,  your  Honor. 

The  Court:     What  is  your  objection? 

Mr.  Dunn:  My  objection  is  ditferent  than  Mr. 
Buckalew's.  Unless  I  am  mistaken,  the  law  on  this 
matter — her  reputation — evidence  concerning  repu- 
tation is  admissible  in  order  to  attack  the  veracity 
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of  a  witness,  and  it  is  admissible  only  for  that  pur- 
pose, and  even  for  that  purpose,  general  reputation 
with  respect  to  any  specific  trade  cannot  be  shown 
by  specific  instances  of  misconduct.  I  think  that  is 
the  law.  Now,  the  defendants,  neither  of  them,  have 
been  witnesses  to  date  in  this  trial,  and  until  such 
time  as  they  have  become  witnesses,  and  hence  their 
veracity  is  a  matter  for  consideration  of  this  court 
and  this  jury.  I  think  every  question  concerning 
the  reputation  of  both  of  these  defendants  is  im- 
proper. 

The  Court:     Objection  sustained. 

Mr.  Kirkland:  If  the  court  please,  could  I  be 
heard  on  the  subject *? 

The  Court:     Yes,  you  may. 

Mr.  Kirkland:  I  am  not  proceeding  under  the 
theory  of  general  reputation  at  all.  I  am  proceeding 
under  a  Territorial  statute  which  states  as  to  evi- 
dence and  the  submission  of  the  evidence  and  that 
type.  That  is  the  reason  I  am  not  laying  the  founda- 
tion. 

The  Court:     I  see.  [246] 

Mr.  Kirkland:  I  am  not  going  into  the  general 
character  and  reputation  of  the  witness.  I  haven't 
been  under  that  theory  to  begin  with. 

Mr.  Dunn:  Well,  your  Honor,  I'd  Like  to  be 
heard  when  the  court  is  ready. 

The  Court:  Now,  you  are  relying,  counselor, 
upon  65—9—14? 

Mr.  Kirkland:     That  is  right,  your  Honor.  I  con- 
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tend  if  you  can  prosecute  them  for  the  crime — if  a 
person  can  be  convicted  for  the  crime  on  that  type 
of  evidence,  certainly  that  type  of  evidence  would  be 
admissible  to  establish — I  am  going  to  establish 
the  intent  for  a  person  being  in  that  area. 

The  Court:  That  is  true,  counselor,  but  on  the 
other  hand,  Mr.  Dunn  points  out  a  very  cogent 
point,  that  while  a  defendant's  reputation  is  always 
at  issue  in  the  trial  of  a  case,  I  do  not  think  that 
that  can  be  a  fact  until  such  time  as  it  has  become 
an  issue. 

Mr.  Kirkland:  I  agree  with  his  Honor.  How- 
ever, this  is  a  statutory  exception. 

The  Court:  I'd  like  to  hear  you  on  that  point, 
Mr.  Dunn.  I  point  out  to  you  the  section  states, 
"That  in  all  prosecutions  for  the  crime  defined  in 
the  section  last  preceding,  common  fame  shall  be 
competent  evidence  in  support  of  the  indictment." 
That  being  the  case,  then,  that  would  mean  the  Gov- 
ermnent  would  have  to  bear  the  burden  of  [247] 
proof. 

Mr.  Dunn:  Your  Honor,  it  seems  to  me  that 
Section  65 — 9 — 14  speaks  for  itself;  in  the  first  words 
of  that  section  where  it  says,  "That  in  all  prosecu- 
tion for  crimes  defined  in  the  section  last  preced- 
ing," and  the  crimes  defined  in  the  sections  last 
preceding  are  no  parts  of  the  indictment  here.  And 
hence,  this  particular  statutory  exception  of  which 
counsel  seeks  now  to  avail  himself,  cannot  aid  him. 
The  crimes  in  the  section  last  preceding  are  no  ]inrt 
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of  these  proceedings,  and  hence  they  are  immaterial 

in  the  proceedings. 

The  Court:  Now,  aren't  you  overlooking  this 
fact 

Mr.  Dunn :     I  hope  not. 

The  Court:  It  is  a  crime  of  conspiracy  for  that 
jjurpose  set  forth  in  the  section  before.  Therefore, 
it  liehooves  the  Government  to  prove  that  a  house 
was  kept  for  that  purpose. 

Mr.  Dunn:  Do  I  understand  your  Honor  to  say 
that  the  charge  here  is  conspiracy  to  set  up  a  house 
of  ill-fame? 

The  Court:  No,  that  isn't  it.  The  court 
stated 

Mr.  Dunn:  That  is,  the  only  charge  up  here  is 
to  keeping  or  setting  up  a  house  of  ill-fame.  There 
is  no  conspirac}'  to  either  keep  or  set  one  Up  as 
charged. 

The  Court:  What  is  your  position  in  that  re- 
spect, Mr.  Kirkland? 

Mr.  Kirkland:  Your  Honor,  my  position  in  that 
respect  is  as  follows:  If  that  is  competent  evidence 
and  a  charge  of  that  nature  to  send  a  person  to  the 
])enitentiary,  it  should  [248]  logically  follow  that  it 
should  be  competent  evidence  under  our  statutes 
as  to  the  person's  occupation  in  the  village  of 
Kodiak,  wherein  it  is  going  to  the  proof  of  the  in- 
dictment that  they  conspired  that  she  would  be 
traiispoit:ed  with  the  intent  to  engage  in  prostitution 
and  debauchery. 

Mr.  Dunn:     Counselor  can  avail  himself  onlv  of 
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what  the  legislature  did  do,  not  what  he  thinks  the 
legislature  should  have  done.  If  the  legislature  set 
up  one  exception,  that  only  one  counsel  can  use. 
He  can't  use  one  that  he  thinks  logically  follows 
from  one  the  legislature  did  allow\ 

The  Court:  Excepting  this,  aren't  you  over- 
looking the  fact  that  this  i)articular  section  is  an 
integral  part  of  this  indictment  which  counsel  for 
the  Government  must  prove? 

Mr.  Dunn:  I  am  lost,  your  Honor.  I  don't  see 
it's  any  part  of  the  indictment. 

The  Court:  Well,  the  court  does;  therefore,  the 
objection  will  be  overruled.  You  may  answer. 

^Ir.  Buckalew:  Your  Honor,  I'd  like  to  renew 
my  objection. 

The  Court:  You  may  renew  the  objection  and 
likewise  the  same  ruling.  Overruled. 

Mr.  Buckalew:     I  haven't  stated  it. 

The  Court:  Excepting,  you  renew  it — what  you 
have  already  stated. 

Mr.  Buckalew:     I  was  going  to  enlarge  it.  [249] 

The  Court:  Objection  overruled.  You  have  been 
heard  once  on  it. 

Q.  (By  Mr.  Kirkland) :  Will  you  answer  the 
question  now,  please,  sir? 

A.     What  was  the  exact  question  again? 

Q.  Well,  sir,  what  was  the  defendant,  Lena  Mae 
Wilkins,  reputation  in  Kodiak  as  to  what  type  house 
she  maintained? 

Mr.  Buckalew:     I  didn't  ^et  the  question? 
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The  Conrt:  As  to  what  type  of  house  she  main- 
tained. 

Mr.  Dunn:  I  object  to  that,  your  Honor,  because 
that  is  not  a  part  of  a  person's  character.  If  you 
rule  that  this  statute  is  applicable  at  all,  it  is  ap- 
plicable for  showing  the  common  fame  of  the  in- 
dividual. I  take  it  that  is  their  over-all  character- 
istics, not  what  kind  of  house  she  kex)t. 

The  Court:  The  court  feels  that  you  should  re- 
phrase your  question,  and  as  to  the  reputation  of  the 
defendant  as  to  morality  and  decency. 

Mr.  Kirkland :  Then,  your  Honor,  the  next  ques- 
tion you  will  say — have  to  answer  good  or  bad; 
that  is  not  the  answer  I  want. 

The  Court:  Well — but  then,  we  must  abide  by 
the  rules.  Now,  the  court  instructed  you  to  ask  that 
question,  Mr.  Kirkland,  as  outlined  by  the  court. 

Q.  What  was  the  defendant,  Lena  ^lae  Wilkins, 
general  repntation  for  morality  and  decency  in 
Kodiak,  Alaska,  at  that  time?  [250] 

A.  It  did  not  comply  with  Territorial  laws  at 
that  time. 

Q.  Thanli  you,  sir.  Did  you  go  out  to  have  a  dis- 
cussion with  her? 

A.  Yes.  From  the  information  I  did  interrogate 
her  about  her  work. 

Q.  Now,  will  you  tell  the  court  what  took  place 
at  that  discussion. 

Mr.  Buckalew:  Your  Honor,  I  am  going  to 
object  to  it  on  behalf  of  the  defendant,  Yokely,  on 
the  gToimd  it's  hearsay. 
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The  Court:  Objection  overruled.  You  may  an- 
swer. It's  a  question  of  conspiracy,  Mr.  Buckalew. 

Mr.  Buckalew:     Sir? 

The  Court:  It's  a  question  of  conspirac}^;  that 
is,  the  indictment.  Therefore,  as  I  pointed  out  this 
morning,  in  ruling  of  admissibility  of  that  evidence, 
that  that  statement  of  one  could  conspire,  or  can 
bind  the  acts  of  another. 

A.  I  did  discuss  with  her  the  problem  of  her 
getting  employment  in  Kodiak.  At  that  time  she 
stated  she  did  not  have  any  regular  means  of  live- 
lihood. I  asked  her  if  she  intended  to  do  so.  She 
said,  yes.  And  that  in  general  was  our  conversation 
and  my  interrogation  of  her  to  find  out  where  she 
was  from,  she  said  to  me  she  was  from  Fairbanks. 
She  had  been  in  town  a  short  time  and  a  short  time 
later,  she  left  town. 

Q.  Did  you  go  to  see  her  again  before  she  [251] 
left? 

A.  I  think  it  was  a  week  or  ten  days  later,  I 
went  back  to  find  out  what  work  she  did  get  in  town, 
in  the  way  of  waitress  work  or  housekeeping,  and 
she  stated  that  she  hadn't  found  work  yet  and  at 
that  time  my  interrogation  was  ended  and  I  left 
and  two  days  later  she  left  town. 

Mr.  Kirkland:  Thank  you,  sir.  No  further  ques- 
tions. 

The  Court :     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Buckalew: 

Q.     Mr.  Disney,  is  this  a  social  call*? 

A.  It  was  in  response  to  these  complaints — 
numerous  complaints  I  had  received  about  a  cer- 
tain area  that  was  occupied  by  a  Negro  girl.  I 
didn't  know  her  name  at  the  time. 

Q.     How  long  had  she  been  in  town? 

A.  I  don 't  know  that.  I  only  got  those  complaints 
that  day.  I  went  out  that  evening  to  find  out  what  it 
was  all  about;  where  this  house  was;  who  the  per- 
son was;  and  all. 

Q.  Now,  these  complaints,  how  long  a  period  of 
time  elapsed  from  the  time  you  got  there? 

A.  I  don't  know.  I  don't  know  when  they  got  to 
Kodiak. 

Q.     Was  it  a  week ?  A.     I  don't  know.  [252] 

Q.     You  don't  know  how  long  she  was  in  Kodiak? 

A.  No,  except  I  do  know  April  28  I  did  interro- 
gate and  a  week  later  I  interrogated  her  again,  and 
she  left  town  after  that. 

Mr.  Buckalew:  Your  Honor,  I'm  going  to  ask 
the  court  to  strike  all  of  this  witness'  testimony. 
He  doesn't  even  know  how  long  she  was  in  Kodiak. 

The  Court:  That  certainly  isn't  grounds  for  ob- 
jection. 

Mr.  Buckalew:  As  to  his  testimony  as  to  her 
general  reputation,  it  is  one  of  the  necessary  ele- 
ments. 
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The  Court:  That  is  right.  What  you  may  do, 
then,  counsel,  you  may  ask  him  whom  he  discussed 
it  with  and  the  dates  and  times  that  he  did  discuss  it. 

Q.     When  you  interrogated 

Mr.  Kirkland:  If  the  court  please,  in  order  to 
save  time  with  counsel,  I  will  stipulate  then  that  this 
portion — her  reputation  will  be  stricken,  but  as  to 
her  reputation  only. 

Mr.  Dunn:  Now,  your  Honor,  I  think  that  is 
just  a  magnanimous  gesture,  after  he  has  drawn  it 
out  of  the  witness  before  the  jury. 

The  Court:  Objection  overruled.  You  may  in- 
quire, Mr.  Buckalew. 

Q.  Did  this  defendant  ever  mention  Mr.  Yokely 
to  you?  A.     No. 

Q.     Never  heard  the  name,  Yokely? 

A.     No,  I  never  heard  the  name  before.  [253] 

Q.     How  many  complaints  did  you  get  on  it? 

A.  The  City  patrolman  on  duty  mentioned  it  to 
me  and  the  one  that  works  nights  mentioned  it  to 
me.  Apparently  he  had  gathered  this  information  the 
day  before — a  couple  of  days  before  and  he  pre- 
sented it  to  me  because  it  apparently  was  out  of  his 
jurisdiction,  outside  the  City  limits  in  the  area  of 
this  place  where  she  was  living,  which  was  not  her 
home,  she  wasn't  paying  rent  on  it  was  where  I  got 
the  other  complaints,  and  apparently 

Q.  How  do  you  know  she  wasn't  paying  rent 
then? 

A,     I  asked  her.  I  asked  her  who  was  paying  that 
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rent   for  the  house   in  my   first  interrogation   on 

April  28. 

Q.  Was  she  down  there  to  see  a  boy  friend  of 
hers  ? 

A.  She  didn't  tell  me  that.  She  told  me  she 
was  there  to  go  to  work. 

Q.     Whose  house  was  she  in? 

A.  I  don't  know.  The  Bank  of  Kodiak  was  rent- 
ing the  house. 

Q.  Were  they  renting  the  house  to  Lena  Mae 
Wilkins?  A.     No. 

Q.     Who  were  they  renting  it  to? 

A.     I  don't  laiow. 

Q.     Who  else  was  in  the  house? 

A.  Some  other  Negroes.  I  didn't  know  their 
names. 

Q.     Some  other  Negroes? 

A.  On  two  different  occasions  there  were  Negroes 
in  the  house,  yes.  [254] 

Q.  How  long  was  Lena  Mae  in  Kodiak,  do  you 
know? 

A.  No.  I  had  no  knowledge  of  how  long  she  was 
in  town  except  she  was  there  April  28  and  she  left 
sometime  in  May — the  10,  11  or  12. 

Q.  Do  you  know  whether  or  not  she  had  a  job 
on  the  Naval  Air  Station  ?  Do  you  know  whether  she 
worked  as  a  maid  at  the  Naval  Air  Base? 

A.  I  ordinarily  would  have  known  of  that,  but 
I  didn't  know  she  was  working  any  place. 

Q.  Now,  didn't  she  tell  you  she  was  visiting  a 
certain  individual  in  Kodiak?  A.     No. 
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Q.     She  didn't  tell  you  that?  A.     No. 

Q.  You  called  on  her  after  you  got  the  first 
complaints  ? 

A.  Well,  not  first  complaints.  I  had  received  ap- 
parenth'   ahout  the  same  time  several  complaints. 

Q.     What  kind  of  evidence  did  you  have  ? 

A.  Excessive  traffic  to  a  house  indicates  that 
there  is  something  wrong.  This  policeman  talked 
with  taxi  drivers.  They  talked  with  bartenders  that 
something  is  wrong  and  he  reports  that  to  me. 

Q.  Did  you  talk  to  anybody  that  had  intercourse 
with  this  woman  in  Kodiak  ? 

A.  I  certainly  tried.  I  was  unable  to  get  any 
signed  statement  [255]  from  anybody  that  she  col- 
lected money,  so  my  interrogation  of  her. 

Q.  As  far  as  you  know,  she  might  have  entered 
into  any  unlawful  activity? 

A.     Except  for  her  common  reputation. 

Q.  And  that  was  passed  on  a  couple  of  com- 
plaints you  had? 

A.     More  than  a  couple.  Numerous  complaints. 

Q.  ^^^lat  do  you  mean  by  numerous  complaints. 
How  many  complaints? 

A.     At  least  eight  to  twelve. 

Q.  Were  any  of  the  complaints  for  drinking 
and  loud  noises? 

A.  No.  At  the  time  I  talked  with  Lena  Mae 
she  was  very  sober. 

Q.  I  am  talking  about  the  complaints.  You  got 
eight  or  ten  complaints  on  it. 

A.     Yes.  Too  much  traffic  to  the  house. 
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Q.     Is  that  a  crime  ? 

Mr.  Kirkland:  Your  Honor,  I  object  to  any  fur- 
ther questions  along  the  line 

The    Court:     Objection    sustained. 

Mv.  Buckalew:     Your  Honor 

Tlie  Court:  Objection  sustained,  Mr.  Buckalew. 
She's  not  being 

Q.  With  all  of  these  complaints  you  didn't  come 
up  with  any  evidence  you  could  prosecute  her  on? 

A.  Lot  of  verbal  statements  were  given  to  me 
that  I  could  not  [256]  use  in  court,  that  she  was  in 
Kodiak  for  the  particular  purpose  of  engaging  in 
prostitution;  that's  the  verbal  complaint,  but  I 
couldn't  get  it  in  wi-iting. 

Q.  Did  you  ask  anybody  in  the  City  of  Kodiak 
what  hor  general  reputation  was? 

A.  No.  They  had  come  to  me  with  that  informa- 
tion. 

Q.  Now,  answer  the  question.  Did  you  ask  any- 
body' in  the  City  of  Kodiak  what  her  general  repu- 
tation was? 

Mr.  Kirkland:  01)jection,  your  Honor.  The  wit- 
ness answered  the  question. 

The  Court:  Objection  sustained.  The  record  will 
speak  for  itself,  Mr.  Buckalew.  Are  you  through, 
Mr.  Buckalew? 

Mr.  Buckalew:     Yes,  I  am. 

The  Court :  ^Ir.  Dunn,  you  want  to  inquire  ?  We 
want  to  finish  up  this  witness  tonight  if  we  can,  so 
lie  may  go  back  to  Kodiak. 

Mr.  Buckalew:     Your  Honor,  it's  5  o'clock. 
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The  Court:  That  is  right.  This  gentleman  has 
been  over  here  for  a  long  period  of  time.  I  feel  we 
ought  to  exert  ourselves  to  finish  up  tonight  with 
this  witness  if  possible. 

Q.  (By  Mr.  Dunn)  :  Did  you  obtain,  JMarshal, 
as  many  as  one  formal  complaint  against  the  de- 
fendant, Wilkins? 

The  Court:  What  do  you  mean,  counsel,  by  for- 
mal? 

Mr.  Dunn:  That  is,  actual  written  [257]  com- 
plaints. 

A.  A  verbal  complaint  to  me  is  as  legal  as  any- 
thing else. 

Q.     Prosecute  on  a  verbal  complaint? 

A.  I  will  make  a  complete  investigation  on  a 
verbal  complaint,  yes,  sir. 

Q.  Was  there  ever  a  complaint  filed  in  court  con- 
cerning the  defendant,  Wilkins  ? 

A.  No.  If  I  had  the  evidence,  I  would  have 
signed  the  complaints. 

Q.     You  didn't  have  any  evidence? 

A.     No  one  would  sign  statements,  no. 

Q.  If  you  had  the  evidence,  you  would  have  filed 
a  comxDlaint? 

A.     It  would  have  been  filed. 

Q.     And  you  didn't  file  a  complaint? 

A.     No. 

Q.  You  said  an  oral  complaint  would  start  you 
off  on  investigation  just  the  same  as  any  complaint, 
did  you  not?  A.     That  is  right. 
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Q.  And  \'ou  investigated  these  oral  complaints 
thoroughly  ? 

A.     To  the  best  of  my  ability,  yes. 

Q.     And  you  liad  eight  to  twelve  complaints'? 

A.     Yes. 

Q.  And  to  your  knowledge — your  own  personal 
knowledge,  the  defendant,  AVilkins,  was  only  in 
Kodiak  a  week  to  ten  days! 

The  Court:  No,  that  is  not  the  testimony,  coun- 
selor. 

Mr.  Dumi:     What  is  your  testimony?  [258] 

The  Court:  Well,  the  record  speaks  for  itself, 
Mr.  Dunn.  He  stated  that  he  interrogated  the  wit- 
ness on  or  about  the  28th  day  of  April.  He  doesn't 
know  when  she  arrived  and  that  she  left  on  or  about 
the  10th  or  12th  of  May. 

Q.     (By  Mr.  Dunn)  :     Is  that  correct? 

A.     That  is  right. 

Q.     Left  about  the  10th  or  12th  of  May? 

A.     That  is  right. 

Q.  The  tirst  time  you  knew  she  was  there  was 
April  28?  A.     That  is  right. 

Q.     You  have  very  many  Negroes  in  Kodiak? 

A.  Yes.  I  suppose  we  have  the  same  percentage 
as   other  communities. 

Q.  Well,  now,  w^hen  you  said  that  you  knew  the 
general  reputation  of  Lena  Mae  Wilkins,  did  you 
mean  that  you  knew  that  eight  to  twelve  people  had 
complained  about  her.  Is  that  what  you  meant? 

A.     To  my  knowledge,   yes. 

Mr.  Dunn:     I  have  no  further  questions,  your 
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Honor,  but  I  move  to  strike  the  witness'  testimony 
concerning  the  reputation  of  the  defendant,  Lena 
Mae  Wilkins,  in  cross-examination  as  elicited,  that 
not  only  does  the  witness  not  know  her  general 
rei^utation,  but  could  not  have  known  the  general 
reputation  during  the  time  that  he  knew  she  was  in 
Kodiak  and  due  to  the  fact  that,  [259]  of  the  com- 
plaints from  a  very  few  people  that  he  received, 
he  wasn't  able  to  get  any  evidence  against  her. 

The  Court:     Motion  denied.  Any  redirect? 

Mr.  Kirkland:     No  redirect,  your  Honor. 

The  Court:     May  this  witness  be  excused? 

Mr.  Kirkland:  As  far  as  the  Government  is 
concerned,  he  may. 

Q.  (By  Mr.  Buckalew) :  Mr.  Disney,  the  first 
time  you  interviewed 

The  Court:  Just  a  moment,  please.  I  point  out 
to  you  that  Mr.  Kirkland  sponsored  this  witness. 
Dicbi't  you  cross-examine  him? 

Mr.  Buckalew:     Sort  of,  yes,  sir. 

The  Court:  And  Mr.  Dunn  just  got  through 
cross-examining.  There  has  been  no  redirect ;  there- 
fore, you  haven't  any  right  to  recross  without  leave 
of  the  court. 

Mr.  Buckalew:  I  ask  his  Honor,  then,  to  give 
me  permission  to  ask  one  more  question  and  call  it 
further  cross-examination.  I  just  have  one  more 
question  I  want  to  ask  the  witness. 

The  Court:    Very  well.  You  may  do  so. 

Q.     (By  Mr.  Buckalew)  :     Now,  the  first  time  you 
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interviewed  her,  Mr.  Disney,  didn't  you  ask  her  how 

long  she  had  been  in  Kodiak   ? 

A.  I  believe  she  told  me  she  had  been  in  Kodiak 
a  coiq^le  of  [260]  weeks,  but  I  didn't  know  that. 
She  told  me  that — two  or  three  weeks. 

Mr.  Buckalew:     That  is  all. 

The  Court:  Ver}^  well.  You  may  be  excused, 
then.  Thanks  for  coming,  Mr.  Disney. 

(Thereupon  the  witness  was  excused  and  re- 
tired from  the  witness  stand.) 

Mr.  Kirkland :     Might  I  call  one  more  witness  ? 

The  Court :  No.  I  think  this  is  ample.  There  is 
a  limit  to  w^iat  the  court  personnel  can  take,  and 
they  are  not  paid  for  overtime.  I'd  like  to  get  this 
through  just  as  much  as  you  would,  counsel,  but 
there  is  a  limit  to  what  the  court  can  do.  The  court 
will — this  trial  will  be  continued  until  tomorrow  at 
the  hour  of  10:00  a.m.,  and  again  I  must  instruct 
you  Ladies  and  Gentlemen  of  the  Jury  not  to  dis- 
cuss this  case  among  yourselves  or  permit  others  to 
discuss  it  with  you.  The  court  will  remain  in  recess 
for  five  minutes.  Recessed  at  5:06  o'clock  p.m. 

(Whereupon,  at  5:11  o'clock  p.m.,  court  re- 
convenes, following  a  5-minute  recess,  the  jury 
having  resumed  their  places  in  the  jury  box, 
and  the  following  proceedings  were  had:) 

The  Court:     Did  you  have  anything  to  bring  to 
the  court,  Mr.  Buckalew? 
Mr.  Buckalew:     No,  sir. 
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The  Court:  The  court  will  stand  adjourned 
until  [261]  toinmorrow  morning  at  10:00  o'clock 
a.m. 

(Whereupon,  at  5:12  o'clock  p.m.,  the  court 
continues  the  cause  to  10:00  o'clock  a.m.,  De- 
cember 23,  1954.)  [262] 

December  23,  1954 

The  Court :     You  may  call  the  roll  of  the  jury. 

The  Clerk:  Trial  jury  is  all  present,  your 
Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
the  court  was  phoned  this  morning  by  Mr.  Bucka- 
lew  who  advised  the  court  that  he  is  physically  in- 
capacitated to  proceed  with  the  trial  today.  I  have 
a  statement  from  his  doctor  to  that  effect,  there- 
fore, out  of  fairness  to  the  defendant  the  court  will 
have  to  continue  this  trial  and  it  will  be  continued 
until  next  Monday  morning  at  the  hour  of  11:00 
a.m.,  as  the  court  has  another  matter  set  down  at 
10:00  o'clock.  May  I  at  this  time  wish  you  a  Merry 
Christmas  and  the  court  will  remain  in  session  for 
other  business.  You  may  now  be  excused. 

(Thereupon,  at  10:05  o'clock  a.m.,  this  case 
was  continued  to  Monday,  December  27,  1954, 
at  11:00  o'clock  a.m.)  [264] 

December  27,  1954 

The  Court:     You  may  call  the  roll  of  the  jury. 
The    Clerk:     Trial    jury    is    all    present,    your 
Honor. 
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Mr.  Dunn:  Well,  the  doctor's  statement,  your 
Honor,  speaks  of  another  day's  rest,  I  think,  and 
that  (biy  would  be  today,  so  unless  his  diagnosis  is 
incorrect  she  should  be  ready  in  the  morning. 

The  Court:  Mr.  Kirkland,  could  you  advise  the 
court  as  to  how  long  this  Bop  hearing  will  consume 
tomorrow  ? 

Mr.  Kirkland:  It  is  my  understanding  Mr. 
Cooper  is  not  going  to  oppose  it.  Is  that  correct,  sir? 

Mr.  Cooper:  Well,  yes,  that  is  the  representation 
I  previously  made  to  the  court,  but  apparently  they 
insisted  on  a  hearing  so  I  have  no  idea  what  they 
anticipate  doing  here,  jour  Honor. 

Mr.  Buckalew :  Your  Honor,  could  we  approach 
the  bench? 

The  Court :     You  may. 

(Whereupon,  all  counsel  approached  the 
bench  and  the  following  proceedings  were  out 
of  the  hearing  of  the  jury:) 

Mr.  Buckalew:  Your  Honor,  Mr.  Dunn  and  I 
think  Mr.  Kirkland  ought  to  send  a  doctor  down, 
rep]'esonting  the  Government,  to  examine  Lena  Mae 
AVilkins.  This  puts  Mr.  Dimn  and  I  in  a  very  em- 
barrassing position.  I  suspect  that  perhaps  our 
co-defendant  might  have  gotten  the  idea  of  illness 
from  the  fact  that  [268]  a  continuance  was  granted 
by  the  court  on  the  ground  that  I  was  unable  to 
appear.  I  think  to  protect  the  court  and  to  protect 
Mr.  Dimn  and  myself  that  the  Government  should 
send  a  physician  down  to  examine  her. 

Mr.  Dunn :     I  would  concur  in  that,  your  Honor, 
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because  it  would  remove  from  me  any  possible  sug- 
gestion that  I  am  representing  that  this  defendant 
is  ill.  I  am  not  miderwriting  her  illness  or  I  am 
not  making  any  representations  at  all  concerning  it. 

The  Court:  I  don't  doubt  your  position,  Mr. 
Dunn.  What  position  do  you  take,  Mr.  Plummer? 

Mr.  Plummer:  Well,  we  have  no  objection  to 
having  an  examination  made.  We  would  not  do  it — 
I  mean,  if  the  court  orders  it  and  pays  for  the  ex- 
amination out  of  Fund  "C." 

The  Court:  W^ell,  the  court  feels  since  Dr.  Jack- 
son, who  is  a  friend  of  Mr.  Dunn  and  is  a  reputable 
2)hysician,  made  this  statement  that  he  wouldn't 
have  made  it  unless  it  substantially  bore  out  the 
facts. 

Mr.  Dunn:  Well,  the  statement  strikes  me,  your 
Honor,  as  not  being  a  particularly  strong  statement. 
I  think  everything  in  the  statement  is  true  because  I 
don't  think  Russ  Jackson  would  have  signed  his 
name  to  it  if  it  wasn't  true,  but  it  doesn't  say  very 
nmch. 

Mr.  Kirkland:  Of  course,  the  problem  is,  prob- 
ably, Mr.  Dunn,  the  person  could  feign  those 
symptoms  and  a  doctor  [269]  couldn't  actually  tell. 

The  Court:     Wliat  position  do  you  take  then? 

Mr.  Kirkland:  I  don't  know  whether  we  would 
accomplish  anything.  We  couldn't  go  to  trial  any 
earlier  anyway  by  the  time  the  doctor  got  down  to 
examine  her. 

Mr.  Buckalew:  It  would  be  pi'otection  for  the 
following  day.  I  am  afraid  before  the  trial  gets  to 
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conelnsiou  I  think  these  symptoms  will  be  more 
prominent.  If  I  was  in  her  position  and  I  had  those 
symptoms  I  think  it  would  be  more  aggra Abated  the 
closer  we  got  to  the  conclusion  of  the  trial. 

The  Court:  ^^'ell,  in  that  respect  we  don't  want 
to  expend  any  more  money  than  we  have — than  is 
necessary — and  if  you  don't  insist  on  it,  I  will 
not. 

Mr.  Dunn :  May  I  make  this  suggestion,  your 
Honor.  That  it  may  be  costing  the  Government  more 
money  to  have  these  jurors  tied  up  day  after  day 
than  it  would  to  have  her  examined  and  make  sure 
she  is  in  court.  So  far  as  the  expense  of  the  thing 
is  concerned  the  court  can  deduct  it  from  my  $150.00 
— if  that  will  solve  the  problem. 

The  Court:     Well,  we  couldn't  do  that. 

Mr.  Buckalew:     I  will  split  it  with  you. 

The  Court:     What  position  do  you  take? 

Mr.  Kirkland:  Could  we  at  least  call  Dr. 
O'Malley  and  see  if  he  could  go  dowm  and  find  out 
whether  a  person  can  feign  those  symptoms?  [270] 

The  Court:  Well,  as  you  pointed  out,  it  is 
obvious  they  could.  I  think  any  lay  mind  would 
know  that,  so  you  accomjolish  nothing  by  that. 

Mr.  Kirkland:  I  feel  as  though  we  should  have 
something  because  I  don't  want  this  matter  delayed. 
I  am  sure  the  court  doesn't  either  and  neither  does 
counsel. 

Mr.  Plummer:  If  one  of  the  jurors  get  sick  we 
will  really  be  in  trouble. 

The  Court:     That  is  right.  That  what  is  worry- 
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ing  me  no  end.  I  feel  you  ought  to  take  a  firm 
stand  as  representing  the  Government. 

Mr.  Plummer:  Let's  request  the  court  to  have 
a  medical  examination  of  the  defendant. 

The  Court :  This  is  what  I  had  hoped  you  would 
do,  after  all,  you  represent  the  Government. 

Mr.  Buckalew:     We  won't  object  to  it. 

The  Court:     Well,  then,  do  you  now? 

Mr.    Kirkland:     Yes,    sir. 

Mr.  Plummer :     We  do  so  suggest  and  request. 

The  Court:  Very  well.  A  minute  order  may  be 
entered  authorizing  a  doctor  to  be  employed  by  the 
District  Attorney's  office  to  have  a  physical  exam- 
ination made  and  under  the  circumstances  I  wonder 
if  we  shouldn't  continue  this  until  Wednesday  and 
w^e  will  get  that  Bop  matter  over  with. 

Mr.  Plummer:  Before  we  do  that  let's  have 
some  more  [271]  conversation  with  Mr.  Cooper.  He 
doesn't  object  to  the  revocation  of  the  license  and 
all  we  objected  to  was  their  withdrawing  the  peti- 
tion. 

The  Court:  Let's  assume  this  fact  though,  that 
it  will  take  all  day  tomorrow.  Don't  you  think  under 
the  circumstances  we  better  continue  this  until 
Wednesday  morning? 

Mr.  Plummer:  I  think  if  we  talk  with  Mr. 
Cooper  and  if  he  is  willing  to  submit  to  the  revoca- 
tion without  the  withdrawal  we  will  have  nothing 
to  do  on  B.O.P. 

The  Court:  But  you  must  apprise  him  of  the 
fact  there  is  likely  to  be  criminal  action  to  be 
taken    upon   the    application. 
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Mr.  Plimimer:  We  have  already  filed  and  he 
represents  the  jDeoijle  on  the  criminal  action. 

The  Court:  Let's  assume  it  will  take  all  day 
tomorrow 

Mr.  Plummer:  We  will  only  have  to  put  on  a 
prima  facie  case  and  we  would  have  3  witnesses. 

The  Court :  That  being  the  case  then  we  possibly 
should  continue  this  until  2 :00  p.m.  tomorrow. 

Mr.  Plummer:     I  think  that  is  probably  true. 

The  Court:     Very  well.  Thank  you. 

(Whereupon,  counsel  resumed  their  respec- 
tive tables  and  the  following  proceedings  were 
had  in  the  presence  of  the  jury.) 

The  Court :  The  record  will  speak  for  itself  ref- 
erence the  consultation  of  counsel  at  the 
bench.  [272] 

(Whereupon,  after  discussion  regarding  the 
B.O.P.  case  the  following  proceedings  were 
had.) 

The  Court:  Upon  stipulation  of  counsel  the 
hearing  which  was  set  down  for  tomorrow  at 
10:00  a.m.  can  be  very  briefly  taken  care  of,  there- 
fore, this  trial  will  be  continued  to  tomorrow  morn- 
ing at  10:00  a.m.  Again  I  must  instruct  you  not 
to  discuss  this  case  among  yourselves  nor  permit 
others  to  discuss  it  with  you.  You  may  now  be 
excused  to  report  tomorrow  morning  at  the  hour 
of  10:00  a.m. 

(Thereupon,  at  11:40  o'clock  a.m.  this  case 
was  continued  to  Tuesday,  December  28,  1954, 
at  10:00  o'clock  a.m.)  [273] 
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December  28,  1954. 

The  Court :  Is  counsel  for  the  Government  ready 
to  proceed  in  the  case  of  United  States  of  America 
vs.  Yokely  and  Wilkins'? 

Mr.  Kirkland:  Government  is  ready,  Your 
Honor. 

The  Court:  Is  counsel  for  the  defendants,  Mr. 
Dunn  and  Mr.  Buckalew,  ready  to  proceed? 

Mr.  Dunn:     Ready,  Your  Honor. 

Mr.  Buckalew:     Ready,  Your  Honor. 

The  Court:  Very  well.  You  may  call  the  roll  of 
the  jury. 

The  Clerk:  Trial  jury  is  all  present,  Your 
Honor. 

The  Court:  Very  well.  The  Government  may 
call  its  next  witness. 

Mr.  Kirkland :  I  would  like  to  call  captain  Mar- 
ten. 

DOYNE   K.   MARTIN 
called  as  a  witness  for  and  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testifies  as  fol- 
lows on 

Direct  Examination 

By    Mr.    Kirkland : 

Q.  State  your  name,  please  ? 

A.  Doyne  K.  Marten. 

Q.  And  your  occupation,  sir? 

A.  Soldier.  [275] 

Q.  And  your  present  assignment? 

A.  I  am  station  Commander,  Alaska  Communi- 
cations System,  here  in  Anchorage. 
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Q.  And,  Captain,  you  were  subpoenaed  to  appear 
ill  court  and  received  a  subi)oena  duces  tecum,  is 
that  correct?  A.     Yes,  sir. 

Q.  Do  you  have  a  certain  telegram  dated  June  1, 
1954,  to  Mrs.  Lena  Mae  Wilkins  at  1806  East  "I" 
Street,  Anchorage,  Alaska,  from  one  James  Yokely 
ill  Portland,  Oregon? 

A.  I  have  a  telegram  here  to  a  Mrs.  Lena  Wil- 
kins. It  is  signed  Yakely,  Y-a-k — Possibly  could 
have  been  a  typogTaphical  error,  I  don't  know. 

Q.  And  do  you  have  a  telegram  dated  on  or 
about  May  13,  1954,  from  James  Yokely  to  Bill 
Jordon  at  Kodiak,  Alaska,  or  a  telegraphic  money 
order  that  is  in  the  amount  of  $45.00? 

A.  Yes,  sir,  I  have  a  T.M.O.  dated  11  May  to 
be  paid  to  William  Jordon  at  Kodiak,  Alaska,  from 
James  Yokely. 

The  Court:  Counselor,  do  you  offer  them  in 
evidence  ? 

Mr.  Kirkland:  Yes,  sir,  Your  Honor,  I  offer 
them  in   evidence. 

The  Court :  Is  there  any  objection,  Mr.  Dunn  or 
Mr.  Buckalew? 

Mr.  Dunn:  Your  Honor,  I  repeat  an  objection 
previously  made  concerning  the  best  evidence  rule. 
These  things  being  copies  and  also  the  fact  that  the 
discrepancies  as  they  appear  in  those  [276]  tele- 
grams— or  copies  of  telegrams  are  such  that 
I  seriously  doubt  if  proper  foundation  has 
been  laid  to  make  them  admissible  against  these  2 
defendants.  I  think  it  would  be  the  burden  of  the 
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prosecution  to  tie  these  telegrams  to  these  people 

rather  than  simply  show  a  similarity  in  names. 

The  Court:  What  is  your  position,  Mr.  Kirk- 
land  ? 

Mr.  Kirkland:  Your  Honor,  we  are  offering  that 
in  support  of  the  statement  of  the  defendant  Lena 
Mae  Wilkins  which  has  been  offered  in  evidence. 
In  other  words,  corroboration  and  feel  it  should 
go  to  the  jury  and  the  jury  should  consider  it  for 
what  it  is  worth. 

The  Court:  May  the  court  see  the  telegrams  as 
to  the  names  particularly.  (The  Documents  were 
handed  to  the  court.)  The  objection  will  be  overruled 
and  they  may  be  admitted.  Now  the  Captain  advises 
the  court  since  they  are  permanent  records  of  the 
Alaska  Communication  System  he  asks  leave  of  the 
court  to  have  them  removed.  I  am  wondering,  in 
light  of  that  fact,  if  counsel  wouldn't  stipulate  at 
this  time  that  the  captain  may  have  exemplified 
copies  made  and  have  them  substituted  in  lieu 
hereof. 

Mr.  Dunn:     No  objection. 

Mr.    Buckalew:     No   objection. 

Mr.    Kirkland:     No    objection. 

The  Court:  They  may  be  admitted  with  that 
understanding.  Please  do  not  mark  them  at  this 
time.  Does  counsel  want  to  read  them?  [277] 

Mr.  Kirkland:  Yes,  Your  Honor,  I  will  as  soon 
as  they  are  marked. 

The  Court:  And,  Captain.  I  am  wondei'ing  if 
you  could  probably,  during  the  lunch  hour,  bring 
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in  a  copy  of  them.  A.     Yes,  sir. 

Tlie  Court:  Very  well.  You  may  read  them  to 
the  jury.  Now,  let's  get  them  down  for  the  proper 
identification.  Which  one  do  you  have  as  Exhibit 
No.  4? 

Tlie  Ch^rk:  He  said  he  wanted  them  admitted 
as  one.  I  haven't  marked  them  at  all  yet. 

The  Ccnirt:  Then  will  you  give  nie  the  date  on 
the  yellow  one,  please? 

Mr.  Kirkland :     The  date,  Your  Honor,  is 

The  Court :     Let  the  Captain  read  it. 

A.  The  one  from  Portland  was  received  here  in 
Anchorage — it   is    stamped   1:33    in   the   morning. 

The   Court:     What  is  the   date? 

A.     The  2nd  of  June. 

The  Court:     1954?  A.     Yes,  sir. 

The  Court:  Aiid  the  T.M.O.,  can  you  advise 
the  court,  as  to  that  date  ? 

A.  The  T.M.O.  is  dated— it  was  filed  at  the 
counter  at  11 :50  p.m.  on  the  11th  of  May,  1954. 

The  Court:     Did  you  say  1:50,  Captain?  [278] 

A.  11:50  on  the  11th  of  May,  that  is  the  T.M.O. 
The  telegram  from  Portland  was  sent  from  Port- 
land on  the  1st  of  June  and  was  received  here  at 
1 :33  in  the  morning  on  the  2nd  of  June. 

The  Court:  That  T.M.O.  was  from  Yokely  to 
Jordon  ? 

A.  The  T.M.O.  was  from  James  Yokely  to  Wil- 
liam Jordon  and  the  wire  was  to  Mrs.  Lena  Mae 
Wilkins  from  Yakely. 

Mr.    Kirkland:     Ladies    and    gentlemen    of   the 
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jury,  I  have  a  T.M.O.  and  telei^ram  here  which  has 
been  offered  into  evidence.  The  telegram  number  is 
006.  Underneath  that  is  KUA  195  UKPC  DE 
UWKC  180Z  24  Nightletter  Paid,  Portland  Org 
Jun  1.  It  is  addressed  to  Mrs.  Lena  Mae  Wilkins  at 
1806  East  I  St  Anchorage.  The  telegram  reads  as 
follows:  "Things  worked  O.K.  Margie  went  to  Fair- 
banks. Received  Letter  and  Phone  Message  Tell 
Kirby  to  Wire  Money  at  Once  Will  Be  There  Soon 
Love  Yakely."  And  then  it  has  identification  num- 
bers underneath  it.  The  second  telegram — or  T.M.O. 
has  the  identification  symbols  on  it  and  reads  as 
follows : 

"Pay  to:     William  Jordon 
Address:     Care  ACS 
City:     Kodiak 

Amount:     $Forty-Five  and  no/100 45.00 

From:     James   Yokely" 

Q.  (By  Mr.  Kirkland) :  Captain,  do  you  have 
with  you  a  certain  telegram  dated  on  or  about  May 
13,  1954,  or  a  T.M.O.,  that  is? 

A.     The  T.M.O.,  yes.  [279] 

Q.  $50.00  to  James  Yokely,  Portland,  Oregon, 
from  William  Yokely  at  Anchorage,  Alaska? 

A.     Yes,  sir. 

Q.  And  do  you  also  have  a  telegram  dated 
June  2,  1954,  in  the  amount  of  $50.00  to  James 
Yokely,  Portland,  Oregon,  from  William  Yokely  at 
Anchorage,  Alaska? 
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A.  I  have  one  dated  June  2,  in  the  amount  of 
$100.00. 

Q.     Juno  2,  in  the  amount  of  $100.00? 

A.  Yes,  sir,  from  William  Yokely  to  James 
Yokely. 

Q.  And,  Captain,  do  you  have  with  you  a  tele- 
gram dated  on  or  about  June  3,  1954,  in  the  amount 
of  $150.00  to  James  Yokely  of  Portland,  Oregon, 
from  one  Alvin  Placide,  Anchorage,  Alaska? 

A.    Yes,  sir. 

Mr.  Kirkland:  I  am  going  to  offer  these  into 
evidence. 

The  Court:     Show  them  to  counsel. 

Mr.  Dunn :    Same  objection  to  them.  Your  Honor. 

The  Court:  Very  well.  Same  ruling  of  the  court. 
They  may  be  admitted  and  marked  Plaintiff's  Ex- 
hibits 5  and  6  or  do  you  want  them  all  together? 

Mr.  Kirkland:  Just  have  them  marked  as  one, 
Your  Honor,   as  No.   5. 

Mr.  Dunn:  Point  of  information,  please.  The 
2  telegrams  previously  admitted,  did  the  court  desig- 
nate those  as  4  and  5? 

The  Court:     No.  4.  [280] 

Mr.  Dunn:     4  alone? 

The  Court:  Yes,  at  the  request  of  the  District 
Attorney.  Now  he  indicated  he  would  like  to  have 
these  3  go  in  as  one,  therefore,  they  may  be  admit- 
ted as  Plaintiff's  Exhibit  No.  5.  Do  you  want  to 
read  them  at  this  time,   counselor? 

Mr.  Kirkland:     I  don't  wish  to,  but  I  guess  I 
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had  better.  Ladies  and  gentlemen  of  the  jury,  Gov- 
ernment's Exhibit  No.  5  reads  as  follows:     T.M.O. 
— Telegraphic  Money  Order 

"Seattle 

Serial  Four  Five  45 

Pay  James  Yokely  Anderson  Hotel  Interstate 

Ave  Portland  Org 
Rpt  James  Yokely 
One  Hundred  Dollars  100 
FM  William  Yokely  Caution 
Dodd" 

The  next  one  reads: 

*' Seattle 

Serial  Four  Seven  Six  476 

Pay  James  Yokely  Anderson  Hotel  Interstate 

Ave  Portland  Org 
Rpt  James  Yokely 
Fifty  Dollars  50 
FM  William  Yokely  Caution 
McClain'' 

And  the  next  one  is : 

"Serial  Six  Eight  68  [281] 

Pay  James  Yokely  Anderson  Hotel  Portland 

Org 
Rpt  James  Yokely 
One  Hundred  Fifty  Dollars  150 
FM  Alvin  Placide  Caution 
McClain" 
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Q.  (By  Mr.  Kirkland) :  Captain,  do  you  know 
whether  or  not  the  parties  who  actually  signed  these 
sent  those  telegrams? 

A.     I  have  to  assume  that  they  did. 

Q.     You  have  no  personal  knowledge? 

A.  No,  I  don't.  It  is  more  or  less  like  sending 
a  registered  letter.  In  other  words,  you  assume  it 
got  there  unless  you  hear,  for  example,  if  they  came 
in  and  said  they  had  reason  to  believe  they  didn't 
send  it  then  we  would  go  through  and  check  it. 

Mr.   Kirkland:     No   further   questions. 

The  Court:     You  may  cross-examine. 


Cross-Examination 
By  Mr.  Buckalew: 

Q.  Captain,  I  want  you  to  look  at  that  applica- 
tion for  money  order  and  tell  me  whether  or  not 
you  can  tell  from  the  application  who  was  on  duty 
the  night  that  application  was  [282]  filled  in? 

A.     I  have  3.  You  mean 

Q.     The  one  that  I  showed  you  there. 

A.     Yes,  that  would  be  Mrs.  Mikelson. 

Q.     That  application  shows  who  sent  the  money? 

A.     Yes,  sir. 

Q.     Who  sent 

A.  This  is  the  application  the  party  made  when 
he  sent  the  wire,  or  made  application  to  send  the 
wire. 

Q.    Who  was  the  applicant? 

A.     Mr.  William  Yokely. 
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Q.  Now,  Captain,  can  you  tell  me  whether  or  not 
it  would  be  possible  for  a  woman  to  come  in  and 
make  application  and  sign  a  man's  name  without 
some  sort  of  notation  being  made  on  the  applica- 
tion? 

A,  It  would  be  very  unlikely.  Normally,  on  these 
T.M.O.s,  for  example,  if  a  lady  came  in  and  signed 
a  man's  name  then  the  counter  clerk  at  that  time 
would  say  that  you  would  have  to  sign  it  then  by  so 
and  so.  In  other  words,  there  would  have  to  be  2 
names  on  the  telegram. 

Q.  Do  you  know  whether  or  not  that  is  the 
general  office  practice  in  the  A.C.S.  office? 

A.     Yes,  sir,  it  is. 

Q.     Will   you  find  the   other  wire   application? 

A.     I  have  3.  [283] 

Q.  Do  you  have  another  one  signed  William 
Yokely  ?  A.    Yes,  sir,  I  do. 

Q.     Is  it  countersigned  by  Lena  Mae  Wilkins? 

A.     No,  sir. 

Q.    How  is  that  application  signed? 

A.     It  is  signed  William  Yokely. 

Q.  And  who  was  the  girl  on  duty  when  that  ap- 
plication  was  taken?  A.     Mrs.   Mikelson. 

Q.  That  is  the  same  lady  that  was  on  the  desk 
on  the  other  one?  A.     Yes. 

Q.     Was  her  name  at  that  time  something  else  ? 

A.     Yes,  it  was  Thelma  Conklin. 

Q.     Does  her  name  appear  on  the  application? 
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A.  No,  just  her  check  up  in  the  upper  left-hand 
corner — T.C.  which  indicates  it  is  Thelma. 

Q.  If  she  signed  one  now  it  would  be  T.M.  in- 
stead of  T.C? 

A.  I  think  she  still  uses  her  T.C.  It  is  just  a 
matter  of  identifying  who  took  the  order. 

Q.  Will  you  examine  this  other  application  for 
a  money  order  and  who  made   that   application? 

The  Court:  I  wonder,  counselor,  if  you  wouldn't 
identify  it  so 

A.  This  is  the  one  from  Alvin  Placide  to  James 
Yokely,  Anderson  Hotel,  Portland,  Oregon,  for 
$150.00  and  it  is  dated  June  3.  [284] 

Q.  Now,  Captain,  does  the  same  rule  apply  to 
this  wire  that  is  applied  to  the  other  applications? 

A.  It  is  the  general  rule  on  all  telegraphic  money 
orders.  By  the  way,  you  asked  me  the  question — this 
was  always  taken  by  Mrs.  Mikelson. 

Q.  Now,  if  Lena  Mae  Wilkins  had  sent  that 
money  she  would  have  had  to  sign  "By  Lena  Mae 
Wilkins"?  A.     That  is  right. 

Mr.  Buckalew:     Thank  you.  Captain. 

The  Court:     Mr.  Dunn,  do  you  have  any  cross? 


Cross-Examination 
By  Mr.  Dunn: 

Q.  I  am  speaking  now  of  Plaintiff's  Exhibit  No. 
4,  Captain,  which  consists  of  2  Telegrams,  and  one 
of  which  reads  as  follows:     "Pay  William  Jordon 
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care  ACS  Kodiak  Alaska  Rpt — repeat  I  suppose  it 
is — William  Jordon  forty-Five  Dollars  45."  Do  you 
know  who  William  Jordon  is? 

A.     No,  sir,  I  have  no  idea. 

Q.  Do  you  know  whether  or  not  he  got  this 
money?  A.     I  assume  that  he  did. 

Q.     Would  it  have  been  likely  ?  [285] 

A.     Yes,   very   likely. 

Q.  Would  it  have  been  likely  that  a  female  per- 
son would  have  received  that  money? 

A.     No,  sir. 

Q.  That  again  is  in  keeping  with  the  policy  of 
your  office? 

A.     That  is  right,  we  require  identification. 

Q.  Well,  do  you  require  the  same  identification 
with  respect  to  the  sending  and  receiving  of  tele- 
grams as  distinguished  from  telegraphic  money 
orders  ? 

A.  No,  sir,  not  the  same  as  we  do  with  tele- 
graphic money  orders. 

Q.  The  policy  of  the  office  is  to  be  less  strict 
where  money  is  not  involved? 

A.  That  is  true.  That  is  general,  however,  we 
generally  are  sure  that  the  recipient  of  the  tele- 
gram is  the  party  to  whom  it  is  addressed  to. 

Q.  Didn't  I  understand  you  to  testify  earlier 
that  the  policy  of  your  office  was  to  assume  that 
the  addressee  receives  the  telegram  and  that  the 
sender  sends  it  unless  something  unusual  is  brought 
to  your  attention?  A.     That  is  right. 

Q.     Now,  I  call  your  particular  attention  to  this 
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telegram  addressed  to  Mrs.  Lena  Mae  Wilkins  and 
signed  Yakely.  Is  it  your  testimony  that  your  oiBfice 
assumes  tliat  a  person  by  the  name  of  Lena  Mae 
AVilkins  received  this  telegram  and  further  that 
your  office  assumes  that  a  person  by  the  name  [286] 
of  Yakely  sent  it  ? 

A.  Well,  tirst  of  all  we  assume  Yakely  did  send 
it  b(>cause  it  is  signed  by  him.  That  is  a  carbon  copy 
which  shows  it  was  processed  through  our  communi- 
cations center,  and  as  to  positively  saying  she  did 
or  did  not  receive  it,  I  believe  we  could  possibly 
check  our  delivery  sheets.  If  there  is  an  address  on 
it,  it  may  have  been  delivered. 

Q.  l]ut  at  the  present  time  all  you  can  do  is 
assume,  is  that  right?  A.     That  is  right. 

Q.  Answer  this  question,  if  you  will,  Captain. 
Do  you  assume  that  Yakely  and  not  Yokely  sent 
this  telegram'? 

A.  I  am  not  assuming  that  at  all.  I  mean,  I  don't 
know.  I  have  no  idea.  All  I  know  from  my  assump- 
tion is  that  a  man  named  Yakely  sent  that  telegram. 
That  is  the  way  he  signed  it. 

Q.  Therefore,  it  would  be  Yakely  and  not 
Yokely,  is  what  your  assumption  would  be? 

A.     That  is  the  signature  on  the  T.M.O. — Yakely. 

Mr.  Dunn:  Thank  you.  Captain.  No  further 
questions. 

The  Court:     Any  redirect? 

Mr.  Kirkland:     No  redirect. 

The  Court:  Thank  you.  Captain.  You  may  be 
excused. 
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(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 

The  Court :     You  may  call  your  next  witness. 
Mr.  Kirkland :  Call  Mr.  Gilbert  R.  Buckles.  [287] 

GILBERT   R.    BUCKLES 

called  as  a  witness  for  and  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testifies  as  follows 
on 

Direct  Examination 

By  Mr.  Kirkland : 

Q.    Will  you  state  your  name,  please? 

A.     Gilbert  R.  Buckles. 

Q.     Your  occupation,  sir? 

A.  I  am  Station  Manager  of  Pacific  Northern 
Airlines. 

Q.  And  you  were  subpoenaed  to  appear  here  to- 
day and  received  a  subpoena  duces  tecum?  In 
other  words,  ordering  you  to  produce  certain  docu- 
ments? A.     Yes,  sir. 

Q.  Mr.  Buckles,  do  you  have  with  you  your 
records  pertaining  to  ticket  No.  272-32269  dated 
April  15,  1954,  issued  to  Mickey  AYilkins  on  a 
flight   from   Anchorage   to   Kodiak,   Alaska? 

A.    Yes,  sir,  I  do. 

Q.     May  I  see  that,  please  ? 

Mr.  Kirkland:     I  offer  this  in  evidence. 

Mr.  Dunn:  Does  counsel  intend  to  offer  all  these 
instruments  or  only  this  one? 

A.  That  is  the  complete  record  for  that  flight. 
We  don't  tear  that  apart. 
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Mr.  Dunn:  Your  Honor,  the  name  Wilkins  ap- 
pears on  only  2  of  these  instruments  and  I  object 
to  all  the  others  on  the  [288]  ground  they  are 
irrelevant.  I  don't  see,  as  a  matter  of  fact,  even 
why  counsel  wants  them  offered. 

The  Court:  The  witness  has  testified  that  that 
is  the  complete  document.  They  don't  like  to  tear 
them  apart. 

Mr.  Dunn:  I  didn't  hear  the  latter  part  of  his 
testimony.  I  think.  Your  Honor,  probably  you  are 
going  to  ask  for  copies  to  be  made.  I  assume  he 
wants  to  keep  these. 

A.     I  could  leave  those  here   during  the   trial. 

Mr.  Dumi:  I,  therefore  object  to  copies  being 
made  and  offered  of  anything  other  than  the  last  2 
pages  on  the  ground  of  relevancy  and  with  respect 
to  the  last  2  pages  again  the  best  evidence  rule, 
Your  Honor. 

The  Court:  Very  well.  In  that  respect  the  ob- 
jection will  be  overruled.  It  may  be  admitted  and  the 
witness  will  have  the  right  to  withdraw  these  upon 
his  supplying,  at  some  subsequent  date,  copies  of 
those  2  sheets  only. 

A.     May  I  say  something  here? 

The  Court:     Yes. 

A.  The  one  sheet  there  is  for  flight  16  going  to 
Kodiak.  The  last  sheet  is  for  flight  11  coming  back 
from  Kodiak.  That  is  why  there  are  2  separate  lists 
there. 

The  Court:     I  see. 
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Mr.  Kirkland:  I  didn't  lay  the  foundation.  I 
didn't  realize  the  second  one  was  for  a  flight  back 
from  Kodiak.  Could  I  ask  him  further  ques- 
tions? [289] 

Mr.  Dunn:  Your  Honor,  you  noticed  that  I 
made  no  objection  to  the  foundation  being  laid 
which   I  knew  counsel   could  lay. 

The  Court :  May  I  inquire,  Mr.  Buckles,  whether 
or  not  you  could  let  those  sheets  remain  with  the 
court?  A.     Yes,  sir. 

The  Court:     Do  you  have  other  copies'? 

A.    We  have  them  in  our  accounting  office. 

The  Court:  Therefore,  these  could  remain  with 
the  court's  file  in  this  case?  A.     Yes,  sir. 

The  Court:  That  being  the  case,  counsel,  it 
would  appear  the  purpose  could  be  served  by  let- 
ting the  entire  document  go  in  if  you  haven't  any 
objection  to  it.  I  would  suggest  to  you,  Mr.  Kirk- 
land, you  only  read  that  portion  that  is  germane  to 
the  issues.  I  am  sure  Mi\  Dunn  and  Mr.  Buckalew 
will  stipulate  that  only  that  portion  may  be  read. 

Mr.  Dunn:     Subject  to  our  objection. 

The  Court :    Yes,  that  is  correct.  Very  well. 

Mr.  Kirkland :  Before  I  read  this.  Your  Honor, 
I  would  like  to  ask  2  questions. 

Q.  (By  Mr.  Kirkland)  :  Now,  do  you  have  rec- 
ords on  a  flight  for  ticket  No.  311-75810  issued  in 
the  name  of  Lena  Mae  Wilkins  on  or  about  May 
12,  1954,  to  travel  from  Kodiak  to  Anchorage  ?  [290] 

A.  Yes,  sir,  we  have  here  listed  on  our  manifest, 
flight  11,  of  May  12,  from  Kodiak  to  Anchorage. 
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The  Court:  Could  you,  counselor,  please  give 
me  that  number  again? 

Mr.  Kirkland:     311-75810. 

The  Court:  Thank  you.  That  will  be  marked 
then  Plaintiff's  Exhibit  No.  6,  and  it  may  be  read 
at  this  time. 

Mr.  Kirkland:  Ladies  and  gentlemen  of  the  jury, 
the  last  page  here  reflects  the  name  "Wilkins, 
Mickie;"  "1"  for  the  number  of  pieces  of  baggage; 
total  weight  was  40  pounds  and — frankly,  I  don't 
know  how  to  read  this  too  well — well,  it  says,  "De 
parture  time  8:45  a.m.  Flight  No.  16  on  April  15, 
1954."  The  second  page  is  for  Flight  No.  11  on 
May  12,  1954;  departure  time,  5:40  p.m.;  plane 
No.  465;  ticket  No.  311-75810;  the  name  Lena  Mae 
Wilkins;  designation,  Anchorage;  number  of  pieces 
of  baggage  is  1 ;  and  weight  is  40  pounds. 

Mr.    Kirkland:     Your   witness. 

The  Court:     You  may  cross-examine. 

Mr.  Dunn :     No  questions.  Your  Honor. 

Mr.  Buckalew :     No  questions.  Your  Honor. 

The  Court:     Thank  you.  You  may  step  down. 

(Thereupon,   the   witness   was   excused   and 
left  the  stand.) 

The  Court :     You  may  call  your  next  witness. 

Mr.  Kirkland:  Your  Honor,  I  am  looking  for 
Mr.  Fell,  a  representative  from  the  airlines.  He  was 
under  subpoena.  [291] 

The  Court:     From  what  company? 

Mr.  Kirkland:     Alaska  Airlines.  He  has  been  in 
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court  all  along,  but  I  haven't  seen  him  this  morning. 
It  is  about  recess  time  then  possibly  I  can  call  an- 
other person. 

The  Court:  Very  well.  Court  will  stand  in  recess 
for  10  minutes. 

(Whereupon,  at  11:10  o'clock  a.m.,  following 
a  10-minute  recess,  court  reconvenes  and  the 
following  preceedings  were  had:) 

The  Court :     Mr.  Kirkland. 

Mr.  Kirkland:  If  the  court  please,  I  will  call 
Deputy  Marshal  Johnson  now.  The  witness,  Mr. 
Fell,  has  been  present  in  court  every  day  up  until  to- 
day and  we  have  requested  the  Marshal  go  to  his 
home.  He  doesn't  have  a  phone  there  and  he  has 
3  days  off. 

The  Court:     I  see. 

Mr.  Kirkland:  Now,  counsel  might  possibly 
stipulate — he  will  only  be  introducing  the  records — 
I  have  the  records  myself  down  in  the  office  and 
counsel  might  stipulate  that  they  go  in  without 
calling  the  witness  and  saying  he  was  employed  by 
Alaska  Airlines  and  so  on. 

Mr.  Dunn :  We  want  to  examine  them,  of  course, 
Your  Honor. 

The  Court:     Very  well. 

Mr.  Buckalew:  We  will  probably  stipulate  to 
it.  Your  [292]  Honor,  but  we  will  have  to  look  at 
the  records. 

The  Court:  Very  well.  Maybe  Mr.  Plummer 
can  go  dowTL  and  get  them  and  while  they  are  in  the 
process  of  that  this  witness  may  be  sworn. 
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OLAF  JOHNSON 
called  as  a  witness  for  and  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testifies  as  fol- 
lows on 

Direct  Examination 

By  Mr.  Kiikland: 

Q.     State   your   name,    please? 

A.     Olaf  Johnson. 

Q.    Your  occupation  ■? 

A.     Deputy  United  States  Marshal. 

Q.  And  how  long  have  you  been  a  deputy  United 
States  Marshal  in  Anchorage,  Mr.  Johnson? 

A.     2  years. 

Q.  Mr.  Johnson,  do  you  know  where  the  de- 
fendant Lena  Mae  Wilkins  resided  during  the 
month  of  March  this  year,  1954? 

A.     She  resided  with  Marvin  Clark. 

Q.  And  do  you  know  where  she  was  residing 
during  the  month  of  April,  1954? 

A.     1806  East  "I,"  Yokely 's  house. 

Mr.  Kirkland:     Your  witness. 

Mr.  Buckalew^ :     No  questions.  [293] 

Mr.  Dunn:     No  questions. 

The  Court :  Very  well.  That  is  all.  You  may  step 
do\\ii. 

(Thereupon,   the   witness   was   excused   and 
left  the  stand.) 

The  Court :     You  may  call  you  next  witness. 

Mr.  Kirkland:  Mr.  Plummer  has  gone  down  to 
get  the  next  witness  and  that  wdll  be  the  close  of 
the  Government's  case. 
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The  Con  it :  Very  well.  I  wonder  if,  Mr.  Buck- 
alew  and  Mr.  Dunn,  you  would  mind  consulting  wdth 
the  District  Attorney  concerning  the  admissibility 
of  this  evidence. 

(Thereupon,  counsel  had  a  discussion  out  of 
hearing  of  the  jury  and  the  reporter.) 

Mr.  Dunn :  Your  Honor,  we  have  no  objection 
to  this  being  admitted  by  virtue  of  the  fact  the 
witness  to  identify  the  same  is  absent,  but  I  do  re- 
l)eat  my  best  evidence  objection. 

The  Court :  Very  well.  There  being  then  no  more 
objection  than  that  the  objection  will  be  overruled 
and  it  may  be  admitted  and  marked  Government's 
Exhibit  No.  7.  How^  many  sheets  does  that  comprise, 
Mr.  Kirkland? 

Mr.  Kirkland:  Your  Honor,  there  is  only  one 
sheet  we  are  interested  in.  This  appears  to  be  the 
whole  booklet.  Possibly  we  can  put  a  marker  in  and 
put  the  booklet  in  in  its  entirety  and  tape  the  other 
parts  down,  if  counsel  desires. 

The  Court:  Very  well.  What  date  is  on  that, 
counselor  ? 

Mr.  Kirkland:  This  is  the  manifest  for  April 
11,  1954. 

The  Court:     Where  is  it  from?  [294] 

Mr.  Kirkland:  This  is  from  Anchorage  to  Fair- 
banks; ticket  No.  11616;  the  passenger  name  being 
Janies   Yokely. 

The  Court:     Thank  you. 

Mr.    Kirkland:     The    Governnicnt    rests,    Your 
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Honor.  1  til  ink  this  is  sufficient,  my  reading  to  the 
court  will  suffice  to  the  jury. 

The  Court :  Veiy  well.  That  being  the  case  then 
the  defendant  may  call  their  first  witness. 

Mr.  Buckalew:  Your  Honor,  I  would  like  to 
argue  a  motion  at  this  time. 

The  Court:     Very  well.  Ladies  and  gentlemen  of 

The  jury,  you  may  be  excused  to  retire  to  the  jury 
room  while  counsel  argues  a  motion  to  the  court. 

(Whereupon,  the  jury  was  excused  and  left 
the  courtroom  and  the  following  proceedings 
were  had.) 

Mr.  Buckalew :  Your  Honor,  on  behalf  of  the 
defendant  James  Taylor  Yokely,  I  would  like  at 
this  time  to  move  that  the  indictment  be  dismissed 
for  the  reason  that  the  Government's  case  is  built 
around  an  out-of-court  statement  by  co-defendant 
Lena  Mae  Wilkins.  Now%  His  Honor  knows  that 
any  of  the  contents  of  an  out-of-court  statement  are 
inadmissible  against  the  defendant  Yokely.  His 
Honor  will  give  the  jury,  I  am  sure,  an  instruction 
to  disregard  the  statement.  In  other  words,  the 
statement  is  admissible  against  Lena  Mae  Wilkins, 
but  is  not  competent  evidence  against  James  Taylor 
Yokely.  That  is  all  the  Government  presented. 
There  [295]  is  no  other  evidence  outside  of  that 
statement  that  shows  any  conspiracy  on  the  part 
of  James  Taylor  Yokely  at  all.  There  is  one  thing 
that  I  should  point  out  to  His  Honor,  and  I  think 
His  Honor  should  consider  it  when  he  considers  the 
motion,  if  His  Honor  will  examine  the  statement 
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very  quickly  you  will  see  that  in  the  statement  the 
co-defendant  states  that  she  sent  certain  sums  of 
money  through  A.C.S.  and  that  she  signed  the  name, 
James  Kirby  Yokely.  Now,  His  Honor  heard  the 
Government's  own  witness,  Captain  Marten,  testify 
that  it  was  a  practice  down  there  that  if  a  woman 
sent  money  and  signed  a  man's  name  it  would  have 
to  have  a  counter  signature.  Now,  that  is  just  one 
of  the  things  that  I  w^ant  to  point  out  to  His  Honor. 

I  don't  think  that  there  is  any  evidence  at  all 
against  James  Taylor  Yokely,  and  when  you  con- 
sider the  out-of-court  statement  is  not  competent 
evidence  against  James  Taylor  Yokely  the  Govern- 
ment has  got  nothing.  There  is  nothing  to  go  to 
the  jury. 

The  Court:     Are  you  through? 

Mr.  Buckalew:     Yes,  I  am. 

The  Court:     Motion  denied. 

Mr.  Dunn:  If  the  court  please,  I  thought  Mr. 
Buckalew  was  going  to  make  that  on  behalf  of  both 
defendants,  although  he  didn't  tell  me.  I  just  mis- 
understood. I  would  like  to  make  the  same  motion 
on  behalf  of  the  defendant  Lena  Mae  Wilkins  and 
I  base  my  motion  on  this :  It  seems  to  me,  and  this, 
of  course,  will  be  the  substance  of  my  argument  to 
the  jury,  that  the  government  [296]  has  proved 
practically  everything,  although  it  hasn't  yet  been 
rebutted,  except  that  these  people  did  in  fact  conspire. 
The  Government  has  proved  that  they  moved  aiound 
from  place  to  place.  The  Government  has  proved 
that  they  knew  each  other  and  that  the  defendant 
Wilkins  had  rented  a  room  in  the  house  with  the 
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derciidaiit  Yokely,  and  the  Government  has  proved 
that  James  Taylor  Yokely  has  received  money  from 
a  number  of  sources.  The  Government  has  not 
l)r()ved  that  there  was  any  conspiracy  or  any  plan 
wliich  took  ])]ac('  between  these  2  individuals  prior 
to  that  movement  or  prior  to  the  sending  of  the 
money.  The  Government  has  to  prove  2  things: 
That  the  individuals  did  conspire  together  and 
thereafter  conunitted  one  or  more  overt  acts  to 
effect  the  object  of  the  conspiracy.  Now,  they  have 
proved,  subject  to  rebuttal,  of  course,  a  number  of 
acts,  but  I  don't  see  where  they  have  offered  any 
evidence  that  these  2  people  did  in  fact  conspire 
together,  and  Your  Honor  might — well,  the  court 
has  ruled  on  that  point.  I  will  rest  with  what  I  have 
said.  Your  Honor. 

TJie  Court:  Very  well.  I  call  your  attention  to 
Corpus  Juris  Secundum,  Volume  15,  at  page  994 
mider  the  heading  of  "Conspiracy"  and  also  call 
your  attention  to  Section  92,  at  page  1145,  con- 
cerning the  question  of  overt  acts.  The  point  you 
make,  Mr.  Dunn,  that  "Although  in  the  absence  of 
statutory  changes  it  is  not  necessary  for  the  pur- 
pose of  rendering  a  person  criminally  liable  to 
prove  that  any  overt  acts  were  done  in  pursuance 
of  the  conspiracy,  the  common-law  offense  being 
complete  when  the  [297]  combination  was  formed 
and  the  agreement  entered  into;  such  acts  may, 
]ievertheless,  be  shown  since  from  them  an  inference 
may  be  drawn  as  to  the  existence  and  object  of  the 
conspiracy."  Based  upon  the  law  your  motion  is 
denied.  You  may  recall  the  jury. 
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(Whereupon,  the  bailiff  recalls  the  jury,  the 
jury  returns  to  the  courtroom  and  the  following 
proceedings  were  had.) 

The  Court:  Let  the  record  show  that  all  the 
jurors  are  back  and  present  in  the  box.  Yon  may 
call   your   first   witness. 

Mr.  Buckalew:     Call  William  Yokely. 

The  Court:  Before  proceeding  I  would  like  the 
record  to  show  that  the  court  referred  to  the  subject 
'^ conspiracy"  as  a  whole  when  I  referred  to  the 
law  and  on  Mr.  Dumi's  point  specifically.  That  one 
point  I  think  you  understood  it  to  be  such. 

Mr.  Dunn:     Yes,  Your  Honor. 

The  Court:  Mr.  Yokely  may  come  forward  and 
be  sworn. 

WILLIAM  KIRBY  YOKELY 
called  as  a  witness  for  and  on  behalf  of  the  de- 
fendants, and  being  first  duly  sworn,  testifies  as 
follows  on 

Direct  Examination 

By  Mr.  Buckalew: 

Q.    Will  you  state  your  name,  please,   sir? 

A.     William  Kirby  Yokely. 

Q.  Mr.  Yokely,  sometime  during  the  latter  part 
of  May,  1954,  did  [298]  you  wire  some  money  to 
your  brother,  James  Taylor  Yokely,  in  Portland, 
Oregon?  A.     I  did. 

Q.     Did  you  send  2  wires'?  A.     I  did 

Q.     What  were  the  amounts  of  those? 

A.     One  was  $50.00  and  one   was  was   $100.00. 
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Q.  Now,  was  Lena  Mae  Wilkins  living  in  the 
house?  A.     At  the  time  she  was. 

Q.  Does  your  brother  have  a  rooming  house 
down  there?  A.     Yes. 

Q.     Lena  Mae  was  living  there?  A.    Yes. 

Q.     Did  Lena  Mae  advise  you  to  send  the  money? 

A.     No,  she  didn't, 

Q.     Whose    money    did   you    send    down    there? 

A.    My  money. 

Q.  Do  you  know^  w^hether  or  not  Lena  Mae  Wil- 
kins ever  gave  James  Taylor  Yokely  any  money? 

A.     Not  to  my  knowledge. 

Mr.   Buckalew:     Your   witness. 

The  Coui't:     You  may  cross-examine.  [299] 

Cross-Examination 
By    Mr.    Kirkland: 

Q.     What  is  your  occupation,  Mr.  Yokely? 

A.     I  didn't  understand. 

Q.    What  is  your  occupation? 

A.     Bartender  and  hod  carrier. 

Q.     Are  you  presently  employed,  sir? 

A.  Well,  the  year  round — in  the  summer  time  I 
am  a  hod  carrier  and  in  the  winter  time  I  am  a 
bartender. 

Q.     Have  you  ever  been  convicted  of  a  crime? 

A.     No,  I  haven't. 

Q.     Have  not?  A.     No. 

Q.     Misdemeanor  or  felony? 
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A.     Misdemeanor. 

Q.  Have  you  ever  been  convicted  of  a  crime  in- 
cludes a  misdemeanor  as  well  as  a  felony. 

A.    Yes. 

Q.     You  have? 

Mr.  Dunn:  I  object  again  as  I  previously  have. 
Unless  I  am  sadly  mistaken,  Your  Honor,  the 
proper  question  is  "Have  you  ever  been  convicted 
of  a  felony,"  not  of  a  crime.  The  2  are  different. 

The  Court:  I  am  afraid  counsel  is  in  error  in 
that  respect.  Objection  overruled.  [300] 

Q.  And  you  are  the  brother  of  the  defendant 
James  Taylor  Yokely?  A.     I  am. 

Q.     What  crime  have  you  been  convicted  of,  sir? 

A.     It  was  juvenile  delinquency. 

Q.     Anything  other  than  that?  A.     No. 

Q.     How  old  are  you,  sir?  A.     27. 

Q.     And  you  live  at  the  house  with  your  brother  ? 

A.     I  do. 

Q.  How  much  rent  was  he  charging  Lena  Mae 
Wilkins  for  the  room? 

A.     I  think  the  rent  was  $20.00  a  week. 

Q.  And  did  you  work  this  summer  as  a  hod 
carrier  ?  A.    Yes. 

Q.    How  much  time  did  you  put  in,  sir? 

A.     Oh,  practically  the  whole  summer. 

Mr.  Buckalew:  I  don't  think  this  is  relevant.  I 
mean,  it  is  just  taking  up  the  court's  time.  That  is 
the  only  reason  I  am  objecting. 

The  Court:  Well,  objection  overruled.  This  is 
cross-examination. 
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Q.  Did  you  work  steady  this  summer  as  a  hod 
carrier?  A.     Yes,  I  did. 

Q.     And  where  do  you  tend  bar,  sir? 

A.  I  tend  bar  at  the  H  &  M  Barbecue  and  Texas 
Playhouse.  [301] 

Q.     Do  you  tend  bar  down  at  the  H  &  M  now? 

A.     No,  I  have  a  bar  myself. 

Q.     You  have  a  bar? 

A.     It  is  a  partnership. 

Q.     And  is  Mr.  Dungee  employed  by  you? 

A.     No,  he  isn't. 

Q.     AVas  he  employed  b}^  you? 

A.     No,  he  wasn't. 

Mr.  Kirkland :     No  further  questions. 

The  Court:     Any  redirect? 

Redirect  Examination 
By  Mr.  Dunn: 

Q.  Mr.  Yokely,  do  .vou  recall  the  circumstances 
under  which  the  defendant  Wilkins  rented  a  room 
at  the  home  of  the  defendant  Yokely? 

A.     Yes. 

Q.     Who  rented  her  that  room? 

A.     I  did. 

Q.     You  did  that  yourself?  A.     Yes. 

Q.  Did  your  brother  have  anything  to  do  with  it 
at  all? 

A.     He  wasn't  there  at  present.  [302] 

Q.     He  w^asn't  even  at  the  house?  A.     No. 

Q.     Was  he  in  tovm^ 

A.     I  presume  he  was. 
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Q.  Now,  the  District  Attorney  asked  yon  about 
previous  trouble  you  had  in  coimection  with  felonies 
and  misdemeanors.  How  long  has  it  been  since  you 
have  been  in  any  trouble? 

A.     That  was  in  1942,  I  believe. 

Q.  You  haven't  been  in  any  trouble  then  for 
about  12  years'?  A.     That  is  right. 

Mr.  Dunn:     No  further  questions. 

Mr.  Kirkland:     I  have  one  or  2  further  questions. 

The  Court :     Very  well. 

Recross-Examination 
By  Mr.  Kirkland: 

Q.  Mr.  Yokely,  when  you  say  you  rented  the 
room  to  Lena  Mae A.     I  did. 

Q.  did  you  inquire  of  her  what  her  occupa- 
tion was?  A.     No. 

Q.  Do  you  know  whether  or  not  she  was  em- 
ployed ?  A.     No. 

Q.     Did  she  have  visitors  in  her  room?  [303] 

A.  Well,  I  mean,  I  wouldn't  know.  I  worked  at 
night.  I  wouldn't  be  there  from  about  7:00  o'clock 
until  maybe  6:00  or  8:00  o'clock  in  the  morning. 

Q.     Is  that  house  a  bawdy  house?  A.     No. 

Q.  Has  anyone  ever  been  arrested  in  that  house 
charged  with  maintaining  a  bawdy  house? 

Mr.  Dunn:  Objection,  your  Honor.  It  couldn't 
possibly  be  a  proper  question.  It  is  going  again  to 
my  objection  of  being  convicted  of  a  crime.  Counsel 
has  some  leeway  and  he  is  just  broadening  it. 

The  Court:     In  that  res])ect  the  court  was  read- 
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ing  a  note  from  the  secretary.  Would  you  please 

read  the  question  back? 

(Thereupon,  the  reporter  read  the  question 
Line  6  above.) 

Mr.  Dumi:  Let  him  ask  the  witness  whether  or 
not  this  witness  has  ever  been  arrested  there.  He  can 
do  that,  I  suppose,  under  the  court's  ruling,  al- 
though I  think  it  is  an  improper  question,  too. 

Mr.  Kirkland:  I  am  not  trying  to  attack  this 
witness'  integrity.  Counsel  brought  out  how  he 
rented  the  room,  etc.,  and  I  then  wanted  to  go  into 
detail  surrounding  the  renting  of  this  room.  I  then 
asked  this  witness  if  that  house  was  a  bawdy  house 
and  his  answer  was,  no.  I  then  asked  him  if  anyone 
had  been  arrested  out  of  that  house  and  charged  with 
maintaining  a  bawdy  house  at  that  particular  ad- 
dress. [304] 

The  Court:  Objection  overruled.  You  may  an- 
swer. 

Mr.  Buckalew:  Your  Honor,  could  I  make  an 
objection? 

The  Court:     You  may. 

Mr.  Buckalew:  I  object  to  the  question  on  this 
ground  that  ho  hasn't  established  any  time  certain 
and  he  asked,  "has  that  house  ever  been  a  bawdy 
house."  Well,  we  ought  to  know  how  long  the  house 
belonged  to  James  Taylor  Yokely;  hoAv  long  he  has 
been  there.  It  is  possible  when  the  house  was  first 
built  it  b(^longed  to  somebody  else  and  might  have 
been  a  bawdv  house.  I  don't  know. 


United  States  of  America  3.19 

(Testimony  of  William  Kir  by  Yokely.) 

The  Court:  I  agree  with  you  in  that  respect, 
counselor,  but  isn't  that  the  prerogative  of  re- 
redirect  examination  ? 

Q. "  (By  Mr.  Kirkland)  :  Did  Mary  White  Wxe 
at  that  address,  Mr.  Yokely,  in  January  of  this 
year?  A.     Mary   White? 

Mr.  Dunn:  Objection,  your  Honor.  It  is  ir- 
relevant. 

The  Court:  AVell,  did  you  answer  the  other 
(luestion  as  to  whether  or  not 

Mr.  Kirkland:     No,  I  don't  believe  he  did. 

The  Court:  That  is  correct,  so  let's  keep  the 
record  straight. 

Mr.  Buckalew:  Your  Honor,  I  would  like  to  say 
one  more  thing.  If  it  w^as  a  bawdy  house  I  think  we 
can  take  judicial  notice  of  the  court's  files  and  see 
whether  or  not  the  i:)lace  has  been  abated  or  any 
action  has  been  taken  against  it  by  the  United 
States  [305]  Attorney's  office. 

The  Court:  I  do  feel,  Mr.  Kirkland,  that  Mr. 
Buckalew  has  a  point.  You  ought  to  confine  that  to 
a  time  so  the}'  would  know  and  not  have  to  consume 
the  time  of  the  court  and  the  jury  on  re-redirect  to 
establish  that  fact. 

Mr.  Kirkland:     Very  well. 

Q.  (By  Mr.  Kirkland)  :  Will  you  answer  my 
first  question,  during  the  year  1954  has  anyone  ever 
been  arrested  out  of  that  house  or  in  that  house  for 
maintaining  a  bawdy  house  there? 

A.    Not  to  my  knowledge. 

Q.     Did  Mary  White  live  there? 
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A.     Mary  White? 

Mr.  Dunn:  Objection,  your  Honor.  It  is  ir- 
relevant. 

The  Court:  I  think  it  is  just  testing  him.  Ob- 
jection overruled. 

A.     Not  to  my  knowledge.  I  don't  know. 

Q.     AVell,  did  she  work  out  of  the  house  then? 

A.     Xo  one  worked  out  of  the  house. 

Q.  Well,  to  be  more  specific,  on  January  15, 
1954,  was  she  arrested  by  Deputy  United  States 
Marshal  Olaf  Johnson  charged  with  maintaining  a 
bawdy  house? 

Mr.  Buckalew:  Your  Honor,  he  stated  he  didn't 
know.  He  answered  the  question. 

A.     Not  to  my  knowledge.  [306] 

The  Court :  All  right,  he  has  again  answered  the 
question  and  says  not  to  his  knowledge,  therefore, 
the  ruling  of  the  court  would  be  useless  because  the 
witness  has  already  answered. 

]\lr.  Kirkland:     No  further  cross. 

The  Court:     Any  re-redirect,  counselor? 

Mr.  Dunn :     No  question,  your  Honor. 

The  Court :     Very  well.  You  may  step  down. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 

The  Coui't :     You  may  call  your  next  witness. 

Mr.  Dunn :  I  would  like  to  call  Mr.  Burge,  your 
Honor. 

Tlio  Court:  Mr.  Burge,  may  come  forward.  Let 
the  record  show  this  is  the  same  Mr.  Burge  who 
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testified  in  the  presence  of  the  court  and  not  in  the 
present  of  the  jury  and  before  doing  so  he  was  sworn 
under  oath,  therefore,  does  not  have  to  be  sworn 
again. 

RICHARD  W.  BURGE 
called  as  a  witness  for  and  on  behalf  of  the  de- 
fendants and  having  previously  been  duly  sworn, 
testifies  as  follow  on: 

Direct  Examination 
By  Mr.  Dunn: 

Q.     Will  you  state  your  name,  please? 

A.     Richard  W.  Burge. 

Q.  Mr.  Burge,  do  you  know  the  defendant  Lena 
Mae  AVilkins?  [307]  A.     I  do. 

Q.     How  long  have  you  known  her? 

A.  Between  a  year  and  a  half  and  2  ^xars,  ap- 
j)roximately  2  years. 

Q.  Now,  did  you  have  occasion  to  see  the  defend- 
ant Lena  Mae  Wilkins  on  the  morning  that  James 
Taylor  Yokely  was  arrested  and  eventually  brought 
into  this  court  in  this  action? 

A.  Yes,  I  saw  her  the  morning  that — I  don't 
know  what  time  it  was — it  was  somewhere  around 
noon,  I  think.  He  was  brought  in  in  the  afternoon. 

Q.  Well,  tell  the  court  and  the  jury,  if  you  will, 
what  you  observed  concerning  the  behavior  of  Lena 
Mae  Wilkins  when  you  saw  her?  How  she  acted? 

A.  Well,  I  was  going  down  the  corridor  to  the 
Commissioner's  office 

Q.     Is  that  the  Federal  Building? 
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A.  Federal  building.  This  building,  and  just  as 
I  reached  the  second  door  of  the  United  States  At- 
torney's office,  Officer  Pass  stepped  out  and  I 
stopped  and  spoke  to  him  and  he  spoke. 
Then  Lena  Mae  came  out  and,  I  think,  Mr. 
Fitzgerald  and  F.B.I.  Agent  Sachen.  I  think  the  4 
of  them  were  all  there.  As  Lena  Mae  came  out  she 
said,  "Hello,  Air.  Burge,"  and  I  said,  "Hello, 
Mickie." 

Q.  You  say  you  have  known  this  defendant  about 
a  year  and  a  half  or  2  years? 

A.     I  have,  yes.  [308] 

Q.  Does  she  usually  c^ill  you  Mr.  Burge  or  does 
she  usually  call  you  Richard? 

A.     She  usually  calls  me  Richard. 

Mr.  Kirkland:     Objection.  Immaterial. 

The  Court:     Objection  overruled. 

Q.  Now,  is  there  any  particular  time  at  which 
she  calls  you  Mr.  Burge  rather  than  Richard? 

A.  It  is  generally  when  I  run  across  her  around 
the  bars  and  she  is  drinking.  She  gets — I  don't 
know,  kind  of  polite  or  formal.  I  can  generally  tell 
when  she  is  drinking  or  kind  of  upset  by  her  formal 
actions  towards  me,  a  lot  of  respect  or  something. 

Q.  Is  it  your  testimony,  Mr.  Burge,  that  the  de- 
fendant Lena  Mae  Wilkins  calls  you  Mr.  Burge 
when  she  is  drinking  and  calls  you  Richard  when  she 
is  sober?  A.     She  does,  yes. 

Q.     Will  you  continue  your  testimony,  please. 

A.  I  continued  down  the  corridor  to  the  Com- 
missioner's office  and  I  go  in.  I  met  Mr.  Buckalew 
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in  there  and  he  asked  me  if  I  was  in  trouble.  T  told 
him,  no,  that  I  was  down  to  see  about  a  bond.  He 
asked  me  if  I  knew  this  girl  over  there  and  I  said, 
"Yes,  I  know  her,"  so  he  said,  "Well,  I  think  it  is 
one  of  my  clients,"  and  I  said,  "I  am  down  here 
to  see  about  a  bond."  At  that  time  I  saw  the  Com- 
missioner come  from  behind  a  desk.  He  went  over  to 
the  east  end  of  the  [309]  building  near  the  mndows. 
There  is  a  table  there  near  those  books — index  books, 
jn-ecmct  books — and  I  didn't  hear  all  he  was  saying, 
but  I  did  hear  him  ask  Lena  Mae  if  she  knew  what 
was  in 

Mr.  Kirkland:  I  object  to  this,  your  Honor,  as 
being  hearsay.  I  suggest  counsel  ask  questions.  I 
have  no  opportunity  to  object  when  the  witness 
narrates. 

The  Court:  Objection  sustained.  Coimselor,  I 
think  you  should  instruct  the  witness  not  to  testify 
in  narrative  form,  but  to  answer  your  questions. 

Mr.  Dunn:  As  the  court  wishes.  I  was  simply 
trying  to  give  him  leeway  to  speed  it  up. 

The  Court:  I  realize  that,  but  counsel  objected 
and  the  court  has  no  other  choice  than  to  rule  on 
the  objection. 

Q.  (By  Mr.  Dunn) :  Mr.  Burge,  did  you  walk 
behind  the  defendant  Wilkins  to  the  Commissioner's 
office?  A.     I  did. 

Q.     How  did  she  walk,  steady,  or  how? 

A.  She  walked  kind  of  pert.  It  wasn't  her  normal 
gait. 

Q.     She  walked  abnormally?  A.     Yes. 
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Q.     Did  she  stagger? 

A.     No,  I  didn't  notice  her  staggering. 

Q.  Well,  after  you  saw  her  in  the  Commissioner's 
office  did  you  [310]  see  her  any  place  else  that  day? 

A.     About  30  minutes  later,  yes. 

Q.     Where  did  you  see  her  then? 

A.     At  East  Chester  Flats  at  Yokely 's  house. 

Q.     How  was  she  acting  at  that  time? 

A.     Very  profane,  abusive  and  vulgar. 

Q.  Well,  were  you  so  situated  in  front  of 
Yokely 's  house  that  you  could  observe  the  defend- 
ant Wilkins  closely? 

A.     Yes,  I  was  very  near. 

Q.     Was  she  drunk  or  sober? 

A.  Well,  I  don't  even  know  whether  she  had  been 
drinking,  but  she  was  acting  abnormal.  Just  a  per- 
sonal opinion,  I  figured  she  was  drunk  or  she  was 
under  the  influence  of  something. 

Q.  You  don't  know  whether  it  was  whiskey  or 
something  else?  A.     No,  I  don't. 

Q.     But  she  did  appear  drimk? 

A.  She  appeared  drunk,  yes,  under  the  influence 
of  something. 

Q.  Did  you  have  any  conversation  with  Mr. 
Sachen  of  the  F.B.I,  concerning  the  arrest  of 
Yokely  sometime  after  the  arrest  took  place? 

A.     I  did. 

Mr.  Kirkland:     Object  to  it  as  being  immaterial. 

The  Court :     Objection  overruled. 

Q.  Please  tell  the  court  what  that  conversation 
was?  A.     Well [311] 
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The  Court:  I  think  counsel  should  state  the 
time,  place  and  who  was  present. 

Q.     State  the  time  and  place  the  best  you  can  ? 

The  Court:     And  also  who  was  present. 

A.  Well,  I  was  alone  when  I  met  him  just  inside 
the  door  of  the  Post  Office  in  this  building. 

Q.     Was  this  subsequent  to  the  arrest  of  Yokely? 

A.     Well 

Q.     Was  this  after  Yokely  was  arrested? 

A.     It  was.  Yokely  was  in  jail  at  the  time. 

Q.     About  how  long  after  Yokely  was  arrested? 

A.     About  a  week,  I  think. 

Mr.  Kirkland:  Object  again  on  the  ground  it 
is  immaterial.  It  happened  after  the  arrest. 

Mr.  Dumi:  I  think  the  court  knows  the  ma- 
teriality of  it. 

The  Court:  The  court  feels  that — the  conversa- 
tion took  place  between  one  of  the  Government's 
witnesses  and  this  witness,  therefore,  it  is  admissi- 
ble. As  to  the  value  to  be  placed  upon  it,  that  is  a 
question  of  fact  for  the  jury  to  determine.  Objec- 
tion will  be  overruled. 

A.  I  met  him  just  inside  the  door  coming  into  the 
Post  Office.  I  spoke  to  him  and  he  spoke  to  me  and 
he  said,  "You  know,  I  should  have  put  a  bullet  in 
your  friend's  head,"  and  I  said,  *' Who  is  that?"  and 
he  said,  "Jim  Yokely,"  and  I  said,  [312]  "Well,  it 
was  aggravated  assault,"  and  he  said,  "But  we 
don't  protect  criminals,"  and  I  said  to  him,  "I 
know  the  Bureau  was  an  investigating  body,  but 
there  was  also  a  Citv  officer  there  and  I  do  know  it 
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is  bis  duty  to  prevent  crimes  as  well  as  apprehend 
criminals,"  and  he  said,  "Well,  you  boys  are  going 
to  know  a  lot  about  me  w^hen  I  get  through  investi- 
gating do^Ti  there,"  and  I  said,  "Well,  I  wouldn't 
because  as  far  as  you  are  concerned  I  am  a  law- 
abiding  citizen. ' ' 

Mr.  Kirkland:  Now,  your  Honor,  I  object  to  any 
such  testimony  as  that  on  the  grounds  it  is  im- 
material and  irrelevant. 

The  Court:  Objection  overruled.  The  amount  of 
value  the  jurors  want  to  place  on  that  particular 
type  of  testimony  is  entirely  up  to  them  and  it  is 
admissible  under  the  law  as  the  court  understands 
it,  therefore,  the  objection  will  be  overruled. 

Q.  Did  you  actually  see  Mr.  Sachen  arrest  the 
defendant  Yokely '? 

A.  Well,  Mr.  Sachen — I  will  put  it  this  way  if 
you  don't  mind — Mr.  Sachen  and  I  were  standing 
just  outside  the  door  when  Officer  Pass  came  out  of 
the  house  with  Yokely  and  Yokely  was  trying  to  get 
them  to  carry  Lena  Mae  aw^a.y  and  Mr.  Sachen  told 
him  to  come  on  and  get  in  the  car  and  Lena  Mae 
walked  past  me  and  was  cussing  him  and  talking  to 
him  about  what  he  couldn't  do  or  something  and  he 
turned  around  and  hit  her  and  she  fell  back  towards 
me.  I  stepped  out  of  the  way  and  Sachen  grabbed 
Yokely  from  the  rear  and  pushed  him  on  towards 
the  car  and  put  him  inside  the  car.  [313] 

Q.  Did  he  have  any  trouble  getting  him  into  the 
car? 

A.     No,  after  he  caught  him  from  the  rear  he 
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turned  him  on  around  to  the  car  and  got  on  in  the 

car  and  sat  down. 

Q.     Did  Mr.  Sachen  reach  for  his  gun? 

A.     No,  he  didn't. 

Mr.  Dunn:     No  further  questions. 

The  Court:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Kirkland: 

Q.  Mr.  Burge,  what  did  you  say  you  were  in  the 
Commissioner's  Court  for? 

A.     To  see  about  a  bond. 

Q.     See  about  a  bond?  A.     Yes. 

Q.     For  who?  Yokely  or  yourself? 

A.     It  was  about  my  bond. 

Q.     Your  bond?  A.     Yes. 

Q.  Have  you  ever  been  convicted  of  a  crime,  Mr. 
Burge?  A.     I  have,  misdemeanor. 

Mr.  Dunn:     Same  objection,  your  Honor. 

The  Court:     Objection  overruled.  [314] 

Q.     What  crime?  A.     Mostly  gambling. 

Q.     Any  other  crimes? 

A.     Selling  whiskey  without  a  license. 

Q.  Are  you  a  good  friend  of  the  defendant 
Yokely  ?  A.     T  am  a  friend  of  his,  yes. 

Q.  Now,  how  did  you  happen  to  go  out  to 
Yokely 's  house? 

A.  Well,  I  went  to  the  H  &  M  and  when  1  looked 
there   were   several    standing   outside   and   T   said, 
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''They  are  arresting  somebody  over  at  Yokely 's," 
so  I  walked  across  over  there.  My  car  was  parked  in 
front  of  the  H  &  M.  Mr.  Sachen  was  standing  just 
outside  the  door  and  I  asked  him  who  was  he 
arresting  at  Yokely 's. 

Q.     Now,  don't  go  too  far.  I 

A.  I  went  over  there  to  see  about  someone  being 
arrested.  I  was  going  to  see  about  securing  a 
l)ondsinan  or  making  a  bond  myself. 

Q.  Has  Yokely  ever  testified  in  your  behalf  in 
any  cases? 

A.  He  testified  at  the  Grand  Jury,  but  I  don't 
know  how  he  testified. 

Q.  Have  you  and  Yokely  been  co-defendants  in 
several  matters — not  several  matters — in  2  or  more 
criminal  charges'? 

A.  Well,  I  don't  think  2.  I  think  we  were 
arrested  once  for  gambling  together  at  the  V.F.W. 
Club.  Other  than  that  I  don't  think  I  have  ever 
been  arrested  with  Yokely.  [315] 

Q.  Were  you  a  co-defendant  with  Yokely  on 
charges  of  neglecting  to  assist  a  police  officer? 

Mr.  Dunn:  Your  Honor,  I  object  to  all  of  this. 
I  think  it  is  improper  cross. 

Mr.  Kirkland:     It  goes  to  show  friendship. 

The  Court:  Objection  overruled.  Counsel  has  a 
right  to  show  the  interest,  if  any,  that  the  witness 
may  have  to  any  of  the  defendants,  therefore  objec- 
tion is  overruled. 

A.     AVe  were  arrested,  yes.  Yes,  we  were  arrested 
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for  failing  to  aid  and  assist  a  Territorial  Officer. 

I  think  that  was  the  charge. 

Mr.  Kirkland:     No  fnrther  cross. 

The  Court:  An}^  redirect,  Mr.  Buckalew?  Mr. 
Dunn? 

Mr.  Dunn:     No,  Your  Honor. 

Redirect  Examination 
By   Mr.   Buckalew : 

Q.  Mr.  Burge,  that  last  complaint  Mr.  Kirkland 
inquired  about  hasn't  that  been  dismissed? 

A.  Well,  I  put  up  a  bond  and  you  handled  it 
for  me.  You  said  it  was  dismissed  for  lack  of 
merit  or  something  similiar  to  that. 

Mr.  Kirkland:     What  was  the  question  again? 

The  Court :    You  may  read  it  back.  [316] 

(Thereupon,  the  reporter  read  the  question 
on  line  20,  page  316.) 

Mr.  Kirkland:  Mr.  Burge,  where  did  you  get 
the  idea  that  the  complaint  had  been  dismissed? 

A.     From  my  attorney. 

Mr.  Kirkland:     Mr.  Buckalew? 

A.     That  is  right. 

Mr.  Kirkland:  And  now  when  you  say  the  "last 
complaint"  you  mean  the  last  one  what?  The  last 
complaint  you  remembered? 

A.     Failing  to  aid  and  assist  a  Territorial  Officer. 

Mr.  Kirkland:     No  further  questions. 
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Mr.  Diiim:     No  questions,  Your  Honor. 

Mr.  Buckalew:     No  further  questions. 

The   Court:     That  is  all.  You  may  step   down. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 

The  Court:  It  is  lunch  time  and  that  being  the 
case  the  court  feels  this  is  an  opportune  time  to 
continue  the  case,  therefore,  this  case  will  be  con- 
tinued until  2 :00  p.m.  The  court  must  instruct  you 
not  to  discuss  this  case  among  yourselves  nor  permit 
others  to  discuss  it  with  you.  You  may  now  be 
excused  until  2 :00  p.m. 

(Whereupon  at  12:00  o'clock  noon,  the  court 
continues  the  cause  to  2:00  p.m.  of  the  same 
day.)   [317] 

(At  2:00  o'clock  p.m.,  counsel  for  plaintiff 
being  present  and  counsel  for  the  defendants 
being  present,  the  trial  of  said  cause  was  re- 
sumed.) 

The  Court:     You  may  call  the  roll  of  the  jury. 

The  Clerk:  Trial  jury  is  all  present,  your 
Honor. 

The  Court:  Very  well.  You  may  call  your  next 
witness  then,  Mr.  Buckalew  or  Mr.  Dunn. 

Mr.  Dunn:     Call  Gilbert  LaCour,  Your  Honor. 
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GILBERT  LaCOUR 
called  as  a  witness  for  and  on  behalf  of  the  defend- 
ants, and  being  first   duly  sworn,   testifies   as   fol- 
lows on 

Direct  Examination 
By  Mr.  Dunn: 

Q.     Will  you  state  your  name,  please? 

A.     Gilbert  LaCour. 

Q.  Do  you  know  the  defendant  Lena  Mae  Wil- 
kinsf  A.     I  do. 

Q.  Did  you  know  her  at  the  time  James  Yokely 
was  arrested,  the  arrest  being  the  matter  that  even- 
tually brought  him  into  court  on  the  present  charge  ? 

A.     Well,  did  I  know  her  personally? 

Q.     Yes.  A.     I  knew  her.  [318] 

Q.     Where  are  you  employed,  Mr.  LaCour? 

A.     At  the  present? 

Q.     Yes.  A.    Alaskan  Salvage. 

Q.  Now,  at  the  time  of  Mr.  Yokely 's  arrest 
were  were  you  employed? 

A.     Veteran  Cab  Company. 

Q.     Did  you  drive  a  cab  for  that  company? 

A.     Yes,  I  did. 

Q.  Now,  did  you  have  occasion  to  see  Lena  Mae 
Wilkins  on  the  morning  preceding  James  Yokely 's 
arrest  ? 

A.     I  saw  her  that  night  and  early  that  morning. 

Q.  How  long  have  you  known  the  defendant 
Wilkins? 

A.  Well,  I  don't  know  exactly  how  long  I  have 
known  her.  I  have  seen  her  off  and  on  for  about 
6  months  prior  to  that. 
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Q.  About  how  many  times  do  you  think  you 
have  seen  her  before  the  evening  or  morning  in 
question?  A.     About  a  dozen  times. 

Q.  About  a  dozen  times.  Had  you  seen  her  when 
she  was  both  drunk  and  sober?  A.     Yes,  I  had. 

Q.  Tell  the  court  what  you  observed  with  re- 
spect to  the  defendant  Wilkins  on  this  particular 
morning;  how  you  came  to  see  her  and  what  took 
place? 

A.  They  called  a  cab  out  to  the  Texas  Playhouse 
that  morning.  [319]  I  was  dispatched  out  and  she 
v/as  the  one  that  called  a  cab.  I  picked  her  up  and 
took  hei-  to  the  Flats  where  she  lived.  She  asked 
me  to  wait  and  she  was  going  to  move.  She  went 
into  the  house  and  started  to  pick  up  her  clothes 
and  things  like  that  and  bring  them  out  to  the 
cab  and  all  the  time  she  kept  acting  drunk,  her 
tongue  was  wobbling  and  she  couldn't  walk  very 
straight  and  while  in  the  cab,  when  I  picked  her  up 
at  the  Texas  Playhouse,  she  kept  repeating  things  over 
to  me.  Well,  I  didn't  pay  any  attention  exactly 
to  what  she  was  saying.  After  I  let  her  out  she 
picked  up  her  clothes  and  brought  them  to  the  cab 
and  she  went  back  into  the  house  and  then  came 
back  out  and  started  taking  her  clothes  out  again.  She 
was  taking  them  back  into  the  house  and  I  asked 
her  if  she  wanted  me  to  help  take  the  clothes  in. 
She  had  about  one  load  so  I  picked  up  a  load  and 
took  them  in  the  house.  I  asked  her  where  to  put 
them  and  she  said,  "Drop  them  on  the  floor,"  so  I 
layed  the  clothes  on  the  floor  and  went  back  out  to 
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the  cab  to  wait  for  her.  She  came  out  to  the  cab  and 
said  she  didn't  have  enough  money  to  pay  the 
bill  so  she  went  back  into  the  house  and  got  the 
money.  She  came  back  out  and  paid  me  and  said, 
"That  is  all  I  have." 

Q.     Did  she  have  enough  to  pay  you? 

A.     She  had  enough  to  pay  me. 

Q.     How  much  did  she  give  you  ?  [320] 

Mr.  Kirkland:     Object.  Immaterial. 

The  Court:     What  is  the  relevancy? 

Mr.  Dunn :  It  is  preliminary,  Your  Honor.  I  am 
going  to  tie  this  to  another  thing  subsequently. 

The  Court:     Objection  overruled  then. 

A.     Well,  the  bill  was  $4.00  the  first  time. 

Q.     And  she  paid  you  the  $4.00? 

A.     She  paid  the  $4.00.  She  gave  me  4  $1.00  bills. 

Q.     Did  she  give  you  any  tip? 

A.     Not  at  that  time. 

Q.  Did  she  make  any  comment  concerning  the 
tip?  A.     She  didn't  make  any  comment  at  all. 

Q.  Now,  when  you  were  driving  her  from  the 
Texas  Playhouse  to  the  Flats,  you  said  she  was 
mumbling,  did  you? 

A.  She  kept  saying  something  incoherent.  I 
couldn't  understand  what  she  was  saying. 

Q.     Was  she  talking  to  you  or  to  herself? 

A.  She  would  talk  to  me  awhile  then  talk  at 
random  to  herself  more  or  less. 

Q.     Approximately  what  time  was  that? 

A.     Approximately  2.00  o'clock  that  morning. 

Q.     About  2:00  o'clock  in  the  morning? 
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A.     That  is  right. 

Q.  Now,  at  that  time  was  the  defendant  Wil- 
kins  drunk  or  sober? 

A.     She  was  definitely  drunk  at  that  time.  [321] 

Q.     Slie  was  definite!}^  drunk  at  that  time? 

A.     That  is  right. 

Q.  Did  you  see  her  later  on  that  same  night, 
more  exactly  the  same  morning? 

A.     1  did  see  her  again  that  morning. 

Q.  And  where  did  you  see  her  and  what  were 
the  circumstances  surrounding  that  occasion? 

A.  Well,  I  picked  her  up  again  that  morning  at 
the  1042  and  she  and  the  band  that  played  at  the 
1042  got  in  my  cab  and  wanted  to  go  to  the  Texas 
Playhouse. 

Q.  These  places  you  have  mentioned,  the  Texas 
Playhouse  and  the  1042  Club,  are  those  bars? 

A.  Those  are  bars — well,  you  would  call  them  a 
bar  and  nightclub. 

Q.     But  they  do  sell  liquor? 

A.     They  sell  liquor. 

Q.  All  right.  So  you  picked  her  up  at  the  1042 
Club? 

A.  1  picked  her  up  at  the  1042  Club  and  the 
band  and  took  them  out  to  the  Texas  Playhouse. 
V\^hen  they  got  out  there,  that  is  when  she  was  acting 
pretty  jolly  with  the  band  and  everything  and  when 
they  got  out  there  she  gave  me  a  $10.00  bill.  1 
told  her  the  fare  was  only  $2.00  and  she  said, 
"Keep    the    change." 
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Q.     She    gave    you    an    $8.00    tip? 

A.     $8.00  tip. 

Q.     Was  she  drunk  at  this  time?  [322] 

A.     She  was  dnmk  at  that  time,  too. 

Q.  In  your  opinion  was  the  defendant  Wilkins 
responsible  for  her  actions  at  that  time? 

A.  Well,  in  my  opinion  she  wasn't  responsible 
for  anything. 

Q.     She  was  pretty  drunk? 

xV.     She  was  pretty  drunk. 

Mr.  Dunn:     No  further  questions,  Your  Honor. 

The  Court:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Kirkland: 

Q.  Now,  Mr.  LaCour,  you  testified  that  you 
picked  the  defendant  Lena  Mae  Wilkins  up  at  the 
Texas  Playhouse?  A.     The  first  time. 

Q.     Then  took  her  to  her  house,  is  that  right? 

A.     That  is  right. 

Q.  Then  from  there  did  you  testify  you  took 
her  to  the  1042  Club? 

A.     I  did  not  take  her  to  the  1042  Club. 

Q.     Did  you  later  pick  her  up  there? 

A.     Later. 

Q.  And  you  took  her  back  to  the  Texas  play- 
house ?  A.     That  is  right. 

Q.  And  you  got  an  $8.00  tip,  is  that  correct?  [32:3] 

A.     That  is  right. 
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Q.     Beg  your  pardon?  A.     That  is   right. 

Q.  Did  you  perform  any  unusual  services  for 
the  $8.00  tip  ? 

A.  Other  than  driving  a  cab  from  the  1042  Club 
to  the  Texas  Playhouse. 

Q.  And  is  it  your  testimony  that  she  wasn't  re- 
sponsible ? 

A.     She  wasn't  responsible  for  what  she  did. 

Q.  And  yet  you  kept  the  $8.00  tip.  Is  that  cor- 
rect? A.     I  reminded  her  of  it.  I  says 

Q.     Now^  did  you  keep  the  $8.00  tip? 

A.     I  did  keep  the  $8.00  tip. 

Q.  And  you  didn't  jierform  any  unsual  services 
for  her? 

A.  No,  sir.  Other  than  driving  her  from  where 
she  wanted  to  go  to 

Q.  Does  she  call  you  most  of  the  time  to  haul 
her  around  when  you  were  driving  a  cab? 

A.     No,  she  didn't. 

Q.  And  you  just  happened  to  pick  her  up  these 
three  different  occasions  on  this  same  date? 

A.     That  is  right. 

Q.     Have  you  ever  been  convicted  of  a  crime? 

A.     No,  I  have  never  been  convicted  of  a  crime. 

Q.     That  includes  misdemeanor  as  well  as  felony? 

A.     Right.  [324] 

Q.  Was  the  defendant  soliciting  out  of  your 
cab  .^  A.     No,  she  did  not. 

Q.     Was  not  ?  A.     She  was  not. 

Q.     An  $8.00  tip  was  for  no  umisual  services? 

Mr.   Dunn:     Your  Honor,  now  the  witness  has 
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answered   that   and   it's    rather   obvious   what    the 

prosecution 

The  Court:     Do  you  object? 

Mr.  Dunn:  Yes,  sir.  Your  Honor,  I'd  like  to 
spell  it  out  because  I  think  it's  rather  obvious  that 
what  the  prosecution  is  trying  to  do  is  to  infer  the 
direct  opposite  of  what  the  witness  has  testified  to, 
and  I  object  on  the  ground  the  question  has  been 
answered  repeatedly. 

The  Court:  On  the  last  ground  the  court  will 
sustain  your  objection. 

Mr.  Kirkland:     No  further  questions. 

The  Court:     Is  there  any  redirect? 

Mr.  Dunn:     None,  your  Honor. 

The  Court:  That  is  all.  You  may  step  down. 
Thanks  for  coming. 

(Thereupon,  the   witness  was   excused   and 
left  the  witness  stand.) 

The  Court:     You  may  call  your  next  witness. 
Mr.  Dunn:     Is  Alfred  Dungee  in  the  courtroom, 
please? 

(No  answer.)   [325] 
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Mr.  Buckalew:     Call  James  Taylor  Yokely. 
The  Court:     Mr.  Yokely  may  take  the  witness 
stand. 

JAMES  TAYLOR  YOKELY 

called  as  a  witness  for  and  on  behalf  of  the  defend- 
ants, being  one  of  the  defendants,  and  being  first 
dnly  sworn,  testifies  as  follows  on 

Direct  Examination 
By  Mr.  Buckalew: 

Q.     State  your  name,  sir. 

A.     James  Taylor  Yokely. 

Q.     You  are  one  of  the  defendants  in  this  action "? 

A.    I  am. 

Q.  I  just  want  you  to  relax,  Mr.  Yokely,  and 
will  you  tell  the  jury  in  your  own  words  how  Lena 
Mae  came  to  the  house  and  what  your  association 
was  with  Lena  Mae  Wilkins? 

Mr.  Kirkland:  Your  Honor,  I  must  object  to 
the  request  of  narrative  form. 

The  Court :  Mr.  Buckalew,  it  is  highly  improper 
that  the  witness  testify  in  narrative  form.  He  should 
be  asked  questions  and  should  testify  from  the  ques- 
tions that  are  submitted  to  him. 

Mr.  Buckalew:  I  didn't  know  it  was  highly 
improper.  Your  Honor. 

Mr.  Kirkland:     Well,  Your  Honor 

The  Court:  Then  it  is  improper.  Maybe  the 
court  erred  [326]  by  saying  highly  improper,  but 
it  is  improper.  The  court  feels  that  as  well  as  being 
established  over  generations  the  way  a  witness  tes- 
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tifies  is  not  narration,  but  in  response  to  questions 

by  counsel. 

Mr.  Buckalew:     All  right,  your  Honor. 

Q.  Mr.  Yokely,  do  you  remember  about  what 
date  Lena  Mae  Wilkins  came  to  your  house  ? 

A.  Well,  I  imagine  it  was  some  place  in  May, 
April — in  April,  I  guess  it  was.  First  of  April  some- 
time along  in  that  neighborhood.  I  don't  remember 
the  exact  date. 

Q.  Now,  is  it  true  that  you  have  a  rooming 
house?  A.     Yes,  I  have  a  rooming  house. 

Q.     Now,  how  many  rooms  are  in  the  house? 

A.  Well,  right  now  it  has  4  bedrooms,  living 
room  and  kitchen.  I  did  have  5,  but  I  did  some  re- 
modeling and  cut  one  of  the  rooms  out  and  enlarged 
my  living  room. 

Q.  How^  many  tenants  did  you  have  in  the  house 
when  Lena  Mae  came  to  live  there?  A.     3. 

Q.     Do  you  remember  the  names  of  those  people? 

A.  My  brother  had  one,  William  Yokely;  me 
and  my  wife  had  one  and  Lena  Mae  had  one. 

Q.  Now,  when  Lena  Mae  came  to  the  house  was 
your  wife  outside?  A.     Yes. 

Q.  How  long  did  Lena  Mae  stay  in  the 
house?  [327] 

A.     How  long  did  she  stay  there? 

Q.     Yes. 

A.  Well,  when  she  first  came — my  brother  rented 
the  room  to  her  and  I  imagine  she  stayed  there 
about  4  or  5  days,  then  she  left  and  went  to  Fair- 
banks. 
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Q.  Now,  Mr.  Yokely,  did  you  send  Lena  Mae 
Wilkins  to  Fairbanks? 

A.     No,  I  never  sent  Lena  Mae  Wilkins  any  place. 

Q.  Did  you  ever  get  any  money  out  of  Lena  Mae 
other  than  for  rent?  A.     No. 

Q.     What  kind  of  person  is  Lena  Mae  Wilkins? 

A.     What  kind  of  person  is  she  ? 

Q.     Yes. 

A.  Well,  when  Lena  Mae  is  sober  she  is  an  awful 
nice  girl.  She  is  intelligent  and  everything  else  when 
she  is  sober,  but  when  she  is  drinking  nobody  can 
do  anything  with  her  or  tell  her  anything.  She  is 
loud  and  she  uses  vulgar  language  and  everything 
else. 

Q.  Now,  just  prior  to  September  7,  that  is,  I 
believe,  the  date  that  the  statement  was  given  to 
the  F.B.L,  did  Lena  Mae  Wilkins  ever  talk  to  you 
about  your  going  back  with  your  wife  or  your  wife 
coming  back  to  live  there? 

A.  Well,  yes,  she  did.  I  will  put  it  this  way, 
when  Lena  Mae  first  came  to  the  house  there  was 
nobody  there  but  me,  my  brother  and  Lena  Mae. 
He  was  by  himself  and  I  was  by  myself  [328]  at 
the  time.  My  wife  was  in  the  States.  We  were 
separated.  And  Lena  Mae  and — I  have  got  a  T.V. — 
I  have  got  a  nice  comfortable  house,  you  know,  and 
I  have  a  T.V.  there  and  at  night  sometimes  when  I 
came  in  we  would  just  sit  and  watch  the  T.V.  and 
we  may  have  got  a  little  close  together,  you  know, 
just  by  being  with  each  other,  and  I  may  have  given 
her  the  wrong  impression  a  little  bit  maybe.  I  have 
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got  to  admit  that  she  respected  me  and  she  thought 
quite  a  bit  of  me  and  it  just  went  too  far.  That  is 
all.  I  didn't  think  it  would  go  that  far. 

Q.  Now,  Mr.  Yokely,  is  it  true  that  Lena  Mae 
Wilkins  got  pretty  sweet  on  you*? 

A.     I  have  to  admit  to  that.  I  believe  she  did. 

Q.  What  was  Lena  Mae's  reaction  when  you 
advised  her  that  you  and  your  wife  were  going 
back  together? 

A.  Naturally  she  didn't  like  it.  I  got  a  phone 
call  from  my  wife  down  in  Portland  and  I  told  her 
that  I  was  going  down  there  to  see  her  and  thought 
maybe  that  she  and  I  would  reconsider  and  go  back 
together. 

Q.  Now,  Mr.  Yokely,  did  you  liave  a  conversa- 
tion with  Lena  Mae  Wilkins  in  your  house  approxi- 
mately a  week  or  2  two  weeks  piior  to  Septembei-  7  ? 

A.     September  7.  Is  this  the  time 

Q.     That  is  the  time  the  statement  was  given? 

A.     Yes.   [329] 

Q.  Was  Lena  Mae  Wilkins  intoxicated  on  that 
occasion?  A.     Yes,  she  was — numerous  times. 

Q.  Will  you  tell  the  jury  w^hat  Lena  Mae — what 
the  conversation  was  about? 

The  Court:  Counselor,  I  think  you  should  es- 
tablish the  time,  place  and  who  was  present. 

Mr.  Buckalew^:     I  am  tiyiiig  to  as  best  I  can. 

The  Court:  I  wish  you  would  ask  then  there 
wouldn't  be  any  problem  about  it. 

Q.     Who  all  was  present  in  the  house? 

A.     Who  all  was  present? 
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Q.     Yes.  A.     Just  she  and  I. 

Q.     Now 

The  Court:     What  tmie  of  day  was  it? 

A.     In   the   evening. 

Q.  And  can  you  fix  the  date  ?  How  close  can  you 
lix  the  date,  Mr.  Yokely? 

A.  Well,  I  imagine,  it  was,  say  about  the  24th  of 
August. 

Q.  All  light.  Now,  what  was  the  nature  of  the 
conversation  between  you  and  Lena  Mae? 

A.  Well,  at  first  it  came  up  about  her.  She  kept 
coming  in  the  house  drunk  and  raising,  what  I 
would  say,  a  w^hole  lot  of  sand  and  using  bad 
language  and  everything  and  I  told  her  if  she 
continued  it  that  I  was  going  to  have  to  ask  her 
to  move.  She  [330]  was  behind  on  the  rent  at  that 
time  anyhow,  so  then  she  tells  me,  "You  can't 
put  me  out,"  so  1  said,  "Well,  if  you  take  that 
attitude  I  am  going  to  put  you  out.  I  said — 
you  are  behind  in  your  rent  and  I  have  asked  you 
to  quit  using  all  that  language  in  here  and  every- 
thing and  coming  in  drunk  like  that."  So  then  she 
brought  out  a  threat  that  she  had  been  talking  to 
some  F.B.I,  men  and  I  said,  "Well,  I  don't  care 
who  you  have  been  talking  to.  I  said — what  could 
you  tell  them,"  Then  she  spoke  up  and  said,  "Well, 
who  do  you  think  they  are  going  to  believe,  me  or 
you,"  and  I  said,  "It  is  your  business.  You  can  do 
whatever  you  want  to."  And  she  brought  up  about 
she  had  been — I  knew  it  for  a  fact  that  numerous 
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of  times  I  had  seen  hei'  in  and  ont  of  bars  and 
sitting  up  at  the  bar  with  some  F.B.I  man  called 
Pete  Wetzel.  In  fact,  that  is  who  I  thought  she 
had  in  mind  when  she  was  talking  about  that  and 
when  this  Sachen  came  down  I  thought  he  was  Pete 
Wetzel  she  was  always  talking  about. 

Q.  Do  you  know  how^  Lena  Mae  was  fixed  finan- 
cially when  she  came  to  live  at  your  house? 

A.     She  had  a  little  money. 

Q.  Do  you  have  any  idea  how  much  money  she 
had? 

A.  Well,  I  am  going  by  what  my  brother  said. 
He  said  she  had  around  $200.00  or  $300.00.  How 
he  would  know  that  is  when  she  paid  the  rent  he 
said  she  went  in 

Mr.  Kirkland:  I  object  to  that,  Your  Honor.  It 
is  hearsay.   [331] 

The  Court:     Objection  sustained. 

Q.  Did  Lena  Mae  Wilkins  give  you  $8,000.00  in 
those  2  months  she  stayed  there? 

A.  Lena  Mae  Wilkins  hasn't  given  me  $8.00 
much  less  $8,000.00. 

Q.  Did  you  know  Lena  Mae  was  going  to  Fair- 
banks? A.     She  told  me  she  was. 

Q.  Mr.  Yokely,  did  you  have  any  control  at  all 
over  Lena  Mae  Wilkins? 

A.  None  whatsoever.  I  only  tried  to  demand  in\' 
rent  out  of  her  when  rent  day  was. 

Q.  If  you  told  her  to  go  to  Fairbanks  and 
hustle  do  you  think  she  would  have  gone?  Could 
you  have  sent  her  up  there  if  you  had  wanted  to? 
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A.  I  don't  think  so.  Lena  Mae  has  got  a  mind  of 
her  own. 

Q.  Do  yon  know  whether  slie  worked  out  of  your 
iioiise  or  not? 

A.  I  don't  believe  she  did.  The  only  time — you 
see.  it  is  a  known  fact  that  I  gamble.  The  F.B.I  men 
and  officers  and  everybod}^  else  know  I  gamble  for 
a  living  and  I  was  away  from  home  all  the  time 
nights  and  I  did  inform  her  that  she  couldn't  have 
any  practice  in  prostitution  out  of  my  house.  If 
she  took  anyone  there  it  was  when  I  w^as  not  there, 
but   I  never  heard  of  any. 

Q.  Did  you  conspire  with  Lena  Mae  Wilkins  to 
send  her  to  Kodiak*? 

A.     I  have  conspired  none  whatsoever  with  her. 

Q.  Can  you  explain  to  the  jury  how  it  is  that 
Lena  Mae  Wilkins,  [382]  for  example,  knew  about 
that  wire  that  your  brother  sent? 

A.     The  wires  that  my  brother  sent? 

Q.     Yes. 

A.  Well,  when  I  went  to  Portland,  as  I  stated, 
she  was  the  only  woman  around  the  house  and, 
naturally,  when  I  left  I  told  her  to  kind  of  look  out 
after  the  house,  you  know%  keep  the  fire  in  the 
kitchen  and  the  halhvays  clean  and  everything  and 
I  mostly  left  her  in  charge  of  the  house  as  far  as 
upkeep.  When  I  got  to  Portland — when  I  left  I  was 
short  of  funds — in  fact  I  had  to  borrow  some  money 
to  leave  with  to  go  to  Portland,  and  I  asked  my 
])rother  to  send  me  some  money  if  he  ever  got  any 
so  when  I  got  to  Portland  I  sent  Lena  Mae  a  wire 
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and  told  her  that  everything  was  okay,  that  I 
arrived  okay  and  that  my  wife  had  gone  to  Fair- 
banks and  for  her  to  tell  Kirby  to  send  me  some 
money  and  as  far  as  the  amount,  I  don't  know 
whether  Kirby  told  her  or  not,  but  I  imagine  he  did. 
Kirby  sent  me  the  money  then  I  also  sent  Alvin 
Placide  a  telegram.  It  seems  like  the  F.B.I,  forgot 
to  investigate  on  that.  I  sent  him  a  telegram  to  wire 
me  some  money. 

Q.    Who  was  Alvin  Placide? 

A.  He  was  a  rooromate  in  my  house  at  that 
time. 

Q.  Did  you  see  Lena  Mae  Wilkins  when  you 
were  in  Fairbanks?  A.     No,  I  didn't. 

Q.  Did  you  go  to  Kodiak?  Did  you  see  Lena 
]\[ae  Wilkins  in  Kodiak?  [333] 

A.  I  wasn't  in  Kodiak  when  Lena  Mae  was 
there.  The  last  time  I  have  been  to  Kodiak  was  last 
year. 

Q.  Did  Lena  Mae  Wilkins  send  you  any  money 
when  you  were  in  Portland? 

A.     No.  No  one  sent  me  any  money. 

Q.  How  many  months  did  Lena  Mae  live  at  your 
jjlace,  Mr.  Yokely? 

A.  Oh,  I'd  say  from  about  April  to  when  I  was 
arrested  and  I  demanded  that  they  take  her  out  of 
my  house. 

Q.     How  many  months  is  that? 

A.     Well,  6  months,  I  guess — 5  or  6  months. 

Q.  Did  you  take  Lena  Mae  Wilkins  to  the  Air- 
port? 
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A.     I  haven't  taken  Lena  Mae  any  place. 

Q.  Is  it  true  that  Lena  Mae  Wilkins  checked 
your  mail? 

A.  She  picked  my  mail  up  at  the  Post  Office  sev- 
eral times.  It  depends  upon  who  leaves  the  house 
first.  When  I  would  leave  the  house  I  would  tell 
her  that  I  was  going  up  town  and  she  would  ask 
me  to  call  for  her  mail.  I  get  it  at  general  delivery 
and  she  asked  me  to  call  for  her.  AVhen  she  left  I 
in  turn  asked  her  to  call  for  mine  and  make  one 
trip  do.  She  did  not  check  my  mail,  not  to  read  it, 
no,  but  she  did  pif'k  it  up. 

Q.  Did  you  know  on  the  morning  that  Lena  Mae 
AVilkins  contacted  the  law  enforcement  officers — 
did  you  have  advance  knowledge  she  was  trying  to 
contact  them?  A.     Yes,  I  did.  [334] 

Q.     And  what  did  you  do  about  it? 

A.     Layed  in  bed. 

Q.  Did  3^ou  testify  that  Lena  Mae  had  indicated 
to  you  on  prior  dates  she  was  going  to  get  you? 

A.  Similar  to  that,  when  she  brought  out  the 
threat  about  this  Pete  Wetzel,  she  had  been  talking 
to  and  she  told  me  who  did  I  think  they  would  be- 
lieve, me  or  she. 

Q.  Now,  at  the  time  she  made  this  threat  was  she 
talking  about  Margie?  A.     Pardon? 

Q.     Was  she  talking  about  Margie? 

A.     Talking  about  her?  How  do  you  mean? 

Q.  I  mean,  was  she  bitter  over  the  fact  you  were 
going  back  to  Margie? 

A.     She  didn't  appreciate  the  fact  because,  as  I 
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stated,  the  matter  that  went  on  in  the  house  and  I 
may  have  put  her  to  the  wrong  impression  by  the 
little  dealings  that  did  perform  in  the  house  between 
she  and  I,  that  we  would  be  together. 

Q.  Now,  Mr.  Yokely,  how  does  Lena  Mae  get 
when  she  is  drunk? 

A.  Beg  your  pardon. 

Mr.  Kirkland:  Object  on  the  ground  it  is  im- 
material, your  Honor. 

The  Court:  Well,  it  may  have  some  probative 
value.  Objection  overruled.  He  may  testify. 

Q.  Have  you  had  occasion  to  observe  Lena  Mae 
when  she  is  drinking?  [335]  A.     Yes. 

Q.     What  is  her  reaction  to  liquor? 

Mr.  Kirkland:  Objection,  your  Honor,  on  the 
ground  it  is  repetitious. 

The  Court:  Well,  objection  will  be  overruled. 
You  may  answer. 

A.  She  can't  drink  at  all.  Once  she  starts  drink- 
ing she  just,  I  would  say,  is  out  of  her  head  when 
she  gets  to  drinking  because  nobody  can  say  any- 
thing to  her  and  even  some  nights  that  we  would  be 
in  the  house  and  just  the  fact  that  me  by  myself  and 
in  the  house  and  she  b}'  herself  and  maybe  one  or  2 
nights  I  would  slip  in  her  room  or  something  and 
have  little  dealings,  but  it  wasn't  no — in  other 
words,  I  was  just  mostly  satisfying  myself.  That  was 
all  at  the  house. 

Q.     How  much  did  Lena  Mae  drink  every  day? 

Mr.  Kirkland:  Object  on  the  ground  it  is  im- 
material, your  Honor. 
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The  Coui't:     Objection  sustained. 

Mr.  Bnckalew:  Your  Honor,  1  think  I  can  show 
that  it  is  relevant.  I  am  going  to  try  and  establish 
through  this  witness  she  consumed  considerable 
amounts  of  alcohol  over  a  period  of  time  and  that 
if  she  drank  that  much  alcohol  it  would  be  impossi- 
ble for  her  to  raise  $8,000.00  as  alleged  in  this  state- 
ment. Now  she  is  going  to  really  have  to  hustle  and 
leave  that  alcohol  alone  if  she  is  going  to  get 
$8,000.00.  [336] 

The  Court:     The  court  has  ruled. 

Mr.  Kirkland:  Your  Honor,  I  think  counsel  is 
being  facetious  in  making  that  statement.  He  should 
be  instructed  not  to  make  any  like  statements  and 
if  lie  is  anxious  to  testify  he  should  take  the  wit- 
ness stand. 

The  Court :  If  you  make  a  motion  for  it  to  be 
stricken  from  the  record  the  court  will  grant  that 
motion. 

Mr.  Kirkland :     T  will,  your  Honor. 

The  Court:  All  right.  The  court  at  this  time 
asks  the  jurors  to  disregard  the  statement  made  by 
Mr.  Buckalew^  after  the  court  ruled  and  it  may  be 
stricken  from  the  record.  You  may  proceed. 

Q.  ^Ir.  Yokely,  did  you  testify  that  your  occupa- 
tion is  that  of  a  gambler  f 

A.  I  believe  the  F.B.I,  men  and  police  officers 
can  testify  to  that,  too,  because  they  have  checked 
me. 

Q.     Have  you  ever  been  convicted  of  a  felony? 
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A.  Up  until  when  I  was  arrested  I  didn't  know 
that  I  was  convicted  of  a  felony.  It  was  in  1945  I 
was  under  the  impression  that  it  was  for  receiving- 
stolen  i)roperty  in  San  Francisco,  California.  Some 
boys 

Mr.  Kirkland:  Your  Honor,  I  object  to  the  wit- 
ness going  in  and  explaining  the  crime.  He  can  onJy 
testify  he  was  convicted  or  wasn't  convicted.  If  he 
is  going  to  explain  then  I  can  cross-examine  him  on 
all  details.  [337] 

The  Court:  That  is  correct,  but  I  point  out  to 
you  Mr.  Buckalew  is  sponsoring  this  witness  and  if 
he  wants  to  go  in  and  explain  it  he  may  do  so.  Ob- 
j  e ction  overrul e d . 

Q.  Mr.  Yokely,  just  answer  whether  or  not  you 
w^ere  convicted  of  that  particular  crime? 

A.  No,  I  pleaded  guilty  to  receiving  stolen  proj)- 
ei-ty. 

Q.     You  have  been  convicted  of  gambling? 

A.     Yes,  numerous  times. 

Q.  AVhat  did  you  do  before  you  gambled?  Were 
you  a  hod  carrier  ? 

A.  Hod  carrier.  In  fact,  I  started  out  right  after 
my  father  got  killed  when  I  was  19  years  old. 

Q.  Have  you  ever  been  convicted  of  violation  of 
the  Mann  Act? 

A.     No,  I  haven't.  Never  have  been  involved  in  it. 

Q.     Have  you  ever  been  convicteed  of  pimping  ? 

A.     No,  I  haven't. 

Mr.  Buckalew :     Your  witness,  Mr.  Kirkland. 

The  Coui*t:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Kirkland: 

Q.  Mr.  Yokely,  in  St.  Louis,  Missouri,  in  1941, 
were  you  not  convicted  for  the  crime  of  robbery? 

A.  No,  I  wasn't  convicted  of  the  crime  of  rob- 
bery. I  was  [338]  convicted — just  a  minute,  let  me 
get  this  straight. 

The  Court:     Take  your  time. 

A.  I  served  6  months.  It  was  for  trespassing, 
molesting. 

Q.     What? 

A.  It  was  for  trespassing,  molesting.  I  think  that 
was  the  term  that  they  used. 

Mr.  Dunn:     I  didn't  get  the  witness. 

A.     Trespassing,  molesting. 

The  Court:     Molesting? 

A.     Yes. 

Q.  And  in  Portland,  Oregon,  in  1944,  you  were 
convicted  of  vagrancy? 

A.     I  was  picked  up  for  vagrancy. 

Q.     Were  you  sentenced  to  90  days? 

A.  I  was  picked  up  for  vagrancy.  I  went  into 
court  for 

Q.     Were  you  sentenced? 

A.     I  can't  explain. 

The  Court:  Mr.  Yokely,  the  court  will  have  to 
instruct  you  that  you  must  answer  the  questions 
and  then  if  you  want  to  explain  it  your  counsel  on 
redirect  examination  may  bring  that  out. 
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A.     What  was  tlie  question? 

Mr.  Buckalew:  Your  Honor,  I  would  like  to 
object  at  this  time.  I  think  it  is  improper  for  Mr. 
Kirkland  to  examine  this  witness  on  his  criminal 
record  from  the  F.B.I.  Kickback  Sheet. 

The  Court:  Objection  overruled.  You  opened 
it  up  on  [339]  direct  examination,  counselor. 

A.     I  don't  have  any  objection  of  telling  my 

Q.  (By  Mr.  Kirkland)  :  iVnswer  the  question, 
please?  A.     What  w^as  it  again  now? 

Q.  Were  you  sentenced  90  days  to  serve  as  a  re- 
sult of  that  conviction? 

A.  No,  I  wasn't.  I  was  sentenced  to  90  days 
and  they  gave  me  159  days  suspended,  providing  I 
left  the  State  of  Washington  and  that  was  a  gam- 
bling charge  more  or  less. 

Q.  Just  a  minute  now.  I  will  ask  you  the  ques- 
tions. In  1948  at  Richland,  Washington,  were  you 
convicted  of  vagrancy? 

A.     Richland,  Washingion? 

Q.     Yes.  A.     1948? 

Q.     Yes. 

A.  I  w^asn't  in  Washington  in  1948,  and  never 
have  been  to  Richland,  Washington. 

Q.  And  in  1945  in  California  you  were  sentenced 
to  1  year  for  receiving  stolen  property? 

A.     That  is  w^hat  I  was  speaking  about. 

Mr.  Buckalew^:  Your  Honor,  if  he  wants  to 
ask 

A.  That  is  the  felony  that  you  were  asking 
about. 
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Mr.  Buckalew:  I  want  to  object  to  Mr.  Kirk- 
land's  making  a  statement  "you  were  convicted  and 
so  on."  If  he  wants  to  know  [340]  he  can  ask  the 
witness  a  question.  J  mean,  he  is  testifying.  I  just 
want  him  to  put  it  in  the  form  of  a  question. 

The  Court:  I  think  the  objection  should  he 
sustained.  You  should  ask  the  question. 

Mr.  Kirkland :     I  intended  to.  I  apologize. 

The  Court:     Very  well. 

Q.  Were  you  convicted  of  vagrancy  in  the  State 
of  Montana  in  1949? 

A.     No.  1  was  picked  up  in  Montana. 

Q.     And  you  didn't  pay  a  $25.00  fine? 

A.     I  was  picked  up  for  investig'ation. 

Q.     You  didn't  pay  a  fine  there? 

A.     A  $25.00  fine,  yes. 

Q.     You  did  pay  the  $25.00? 

A.  Yes.  I  don't  remember  the  sum,  but  it  was  a 
fine.   I   don't  remember  the   exact   sum. 

Q.  Were  you  convicted  of  gambling  in  1950  at 
Anchorage  ?  A.     Yes. 

Q.     How  many  times? 

A.  Never  was  convicted.  I  think  I  have  pleaded 
guilty  2  or  3  times. 

Q.     Same  difference.  How  many  times  in  1950? 

A.     In  '50? 

Q.     Uh-huh.  A.     Once.  [341] 

Q.  Were  you  convicted  for  illegal  entry  on  the 
military  reseiwation  in  Anchorage?  A.    Yes. 

The  Court:     Wliat  year,  counselor? 

Mr.  Kirkland:     In  1951,  your  Honor. 
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A.     Yes. 

Q.  AVere  you  convicted  of  disorderly  conduct  in 
1953  at  Tacoma,  Washington'? 

A.     Disorderly  conduct,  no. 

Q.  Were  you  convicted  of  anything  on  January 
18,  1953,  at  Tacoma,  Washington? 

A.  I  was  picked  up  in  a  gambling  place  on 
Broadway.  They  raided  the  place. 

Q.  Were  you  convicted  of  gambling  and  illegal 
entry  on  a  military  reservation  in  1954? 

A.     Yes. 

Q.  Mr.  Yokely,  did  you  testify  as  to  little  deals 
between  you  and  Lena  Mae  ?  A.     Little  deals  ? 

Q.    Yes. 

A.  I  was  speaking  about  what  went  on  in  the 
jiouse  between  she  and  I.  We  had  little  dealings 
together  when  we  would  get  to  the  room. 

Q.  When  you  got  together  with  her  did  you 
pay  her? 

A.  Never  was  no  money  transferred.  She  never 
accepted  no  money  [342]  from  me  and  I  never  ac- 
cepted any  from  her.  It  was  more  of  what  you  would 
call  a  love  affair. 

Q.  Just  a  minute.  Your  counsel  will  bring  out 
those  things  on  direct  examination. 

Mr.  Buckalew:  He  just  answered  the  question 
fully. 

Mr.  Kirkland :     Beg  your  pardon. 

Mr.  Buckalew:  That  comment  was  directed  to 
the  court,  your  Honor. 

The  Court:     In  that  respect  counsel  examining 
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the  witness  have  the  right  to  object  as  to  whether 
or  not  the  answer  is  responsive  to  the  question. 
Counsel  examining  the  witness  also  has  the  right 
to  state  to  the  witness  what  kind  of  answer  he  wants, 
yes  or  no,  or  whether  or  not  he  answered  the  ques- 
tion, therefore,  since  he — when  I  say  he,  Mr.  Kirk- 
land  has  stated  that  he  didn't  want  the  witness  to 
add  anything  to  it,  he  has  that  right  and,  therefore, 
the  objection  w^ill  be  overruled. 

Q.  And  did  you  testify  that  generally  you  sat 
around  and  watched  T. V.  ?  A.     Yes. 

Q.  And  did  you  testify  that  she  drank  heavily 
all  the  time  ?  A.     Not  all  the  time,  no. 

Q.  Well,  did  you  testify  that  she  drank  heavily 
most  of  the  time? 

A.  When  she  gets  to  drinking,  yes,  once  she 
starts. 

Q.  How  long  has  it  been  since  you  have  had  a 
job,  Mr.  Yokely?  A.     1942.  [343] 

Q.     1942?  A.     Yes. 

Q.     What  kind  of  automobile  do  you  drive  ? 

A.     A  Buick. 

Q.     Do  you  own  your  home?  A.     Yes. 

Q.     Is  the  title  of  your  home  in  your  name  ? 

A.    Yes. 

Q.  When  Lena  Mae  Wilkins  went  to  Fairbanks 
did  you  loan  her  your  luggage  to  pack  her  cloth- 
ing in?  A.     No,  I  didn't. 

Q.     Did  not?  A.     No. 

Q.     You  do  have  luggage  though  ?  A.     Sure. 
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Q.  And  did  you  testify  that  you  didn't  see  Lena 
Mae  when  you  were  in  Fairbanks  ? 

A.  I  did  not  see  Lena  Mae  Wilkins  in  Fair- 
banks. 

Q.     You  knew  she  was  there  ? 

A.  Yes;  I  heard  she  was  there.  In  fact,  I  was 
pretty  sure  she  was  there,  yes.  I 

Q.  You  have  answered  the  question.  Did  you  tell 
Lena  Mae  that  whenever  she  sent  the  money  to  you 
to  use  an  assumed  name,  by  letter,  because  you 
didn't  want  a  Federal  investigation'?  [344] 

A.  I  wouldn't  have  no  cause  to  tell  Lena  Mae 
nothing  like  that  because  she  wasn't  going  to  send 
me  no  money. 

Q.  Then  do  you  deny  receiving  $160.00  in  a  letter 
registered  to  you,  registered  for  $100.00,  in  the 
month  of  April  or  May? 

A.  Yes;  I  deny  receiving  $160.00.  I  received 
$100.00  in  a  registered  mail. 

Q.    With  the  return  address  as  Carl  Samuels? 

A.     From  Carl  Samuels. 

Q.  But  you  didn't  tell  her  to  do  that  because 
you  didn't  want  a  Federal  investigation? 

A.  Lena  Mae  doesn't  have  nothing  to  do  with 
that.  Carl  Samuels  sent  me  this  money. 

Q.  Well,  did  you  send  $45.00  to  Bill  Jordon  at 
Kodiak?  A.     I  wired  him  $45.00. 

Q.  And  did  you  wire  the  $45.00  to  give  to  Lena 
Mae? 

A.     I  wired  him  $45.00  because  he  called  me  ii]) 
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and  asked  me  to  let  him  have  a  piece  of  money.  He 

and  I  exchanged  money  all  the  time. 

Q.  Now  you  have  answered  the  question.  Now, 
did  you  send  a  telegTam  to  Lena  Mae  Wilkins  read- 
ins:  as  follows:  "Margie  gone  to  Fairbanks.  Every- 
thing worked  out  okay.  Will  see  you  soon"? 

A.     Yes. 

Q.     Now,  where  did  you  send  that  telegram  from? 

A.     From  Poi-tland,  Oregon.  [345] 

Q.     From  Portland?  A.     Yes. 

Q.     Is  your  house  a  bawdy  house? 

A.     No;  it  isn't  no  bawdy  house. 

Q.     Is  not?  A.     No. 

Q.     Did  you  join  your  wife  down  in  Portland? 

A.    Yes. 

Q.  AVhat  did  you  mean  in  your  telegram  that 
"everything  is  okay.  Margie  gone  to  Fairbanks"? 

A.     What  did  I  mean  in  the  telegram? 

Q.     Yes.  A.     That  I  arrived  there  okay. 

Q.  I  mean  about  this  part,  "Margie  gone  to 
Fairbanks"? 

A.  I  just  said  that.  That  is  all.  Everything  is 
okay.  I  arrived  okay.  She  knew^  what  I  was  going 
there  for. 

Q.  Did  your  wife,  Margie,  go  to  Fairbanks  from 
Portland?  A.    Yes. 

Q.     Bid  she  have  a  job  there? 

A.     A  job  where? 

Q.     At  Fairbanks. 

A.  Did  she  have  a  job  in  Fairbanks?  No.  She 
was  down  in  Portland  for  a  year,  I  imagine,  at 
least.  She  was  out  for  a  year. 
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Q.  I  don't  care  where  she  was  before,  Mr. 
Yokely.  Jnst  answer  [346]  the  questions.  Did  you 
buy  her  ticket  to  Fairbanks? 

A.     Did  I  buy  who  a  ticket? 

Q.     Your  wife,  Margie. 

Mr.  Buckalew :  Object  on  the  ground  it  is  imma- 
terial, your  Honor. 

A.     She  bought  her  own  ticket. 

Q.  Well,  now,  weren't  you  and  your  wife, 
Margie,  planning  on  going  back  together  when  you 
went  down  to  Portland? 

A.     Were  we  planning  on  going  back  together  ? 

Q.     Yes.  A.     I  don't  know. 

Q.  Didn't  you  testify  that  you  were  just  a  few 
moments  ago? 

A.  I  said  after  I  got  down  there  we  may  go  back 
together  and  we  got  to  talking — she  called  me  and 
wanted  to  see  me. 

Q.  Well,  how  long  did  your  wife  stay  in  Faii*- 
banks?  A.     Oh,  2  or  3  weeks,  I  imagine. 

Q.     Is  your  wife  a  prostitute? 

A.     Not  as  I  know  of. 

Q.  Well,  you  would  know  about  it,  wouldn't  you, 
if  she  were?  A.     I  said,  not  as  I  know  of. 

Q.  But  you  wouldn't  say  that  your  wife  isn't  a 
prostitute  ? 

A.  If  I  knew  it  I  would  say — I  don't  know.  She 
never  practiced  in  front  of  me. 

Q.     Did  she  ever  give  you  any  money? 

Mr.  Buckalew:  Object  on  the  ground  it  is  im- 
material. [347] 
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The  Court:  What  is  the  materiality,  Mr.  Kirk- 
land? 

Mr.  Kirkland:  Your  Honor,  I  probably  should 
approach  the  bench  with  counsel.  I  wouldn't  want 
to  state  the  grounds  in  front  of  the  jury. 

The  Court :     You  may  do  so. 

(Whereupon,  all  counsel  approached  the 
bench  and  the  followins^  proceeding's  were  had 
out  of  the  hearing  of  the  juiy.) 

Mr.  Kirkland:  I  contend  it  is  material  because 
counsel  has  brought  out  testimony  about  he  and  his 
wife  going  back  together  and  the  defendant  denies 
that  he  maintains  a  bawdy  house. 

Mr.  Phimmer:  He  also  testified  that  prior  to 
September  7  he  told  Lena  Mae  Milkins  they  were 
going  back  together  and  it  was  her  reaction  to  that 
that  caused  her  to  turn  against  him. 

The  Court :  On  that  basis  I  think  it  is  material, 
therefore,  the  objection  will  have  to  be  overruled. 

(Thereupon,  all  counsel  return  to  their  re- 
spective tables  and  the  following  proceedings 
were  had.) 

The  Court:  The  objection  is  overruled.  Court 
will  stand  in  recess  for  10  minutes. 

(Whereupon,  at  3:06  o'clock  p.m.,  following 
a  10-minute  recess,  court  reconvenes  and  the 
following  proceedings  were  had.)  [348] 

The  Court:  Let  the  record  show  all  the  jurors 
are  back  and  present  in  the  box. 
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The  Clerk :  If  the  court  please,  the  Communica- 
tions System  has  provided  copies  of  Government's 
Exhibits  4  and  5. 

The  Court:  I  wonder  if  counsel  would  mind 
checking  these  copies  so  they  may  be  substituted  in 
lieu  of  the  originals.  The  Clerk  advises  the  court 
that  one  of  the  sergeants  in  the  A.C.S.  has  checked 
them  and  it  is  his  opinion  that  everything  checks 
word  for  word,  however,  counsel  have  a  right  to 
check  further  if  they  so  desire. 

Mr.  Buckalew:  Your  Honor,  I  don't  see  any 
point  in  checking  them.  It  is  certified  by  Captain 
Martin  and  that  is  good  enough  for  me. 

The  Court:  Very  well.  Then,  there  being  no  ob- 
jection, the  copies  certified  to  as  being  made  of  the 
wires  that  they  have  in  the  office  of  the  Alaska 
Communications  System  may  now  be  substituted 
for  Government's  Exhibits  4  and  5,  respectively, 
and  at  this  time  the  court  would  ask  the  clerk  to 
substitute  the  numbers  to  the  respective  cei*tified 
copies  and  to  return  the  copies  given  by  the  A.C.S. 
back  to  Captain  Martin  or  to  some  duly  authorized 
representative.  You  may  proceed  then,  Mr.  Kirk- 
land. 

Q.  (By  Mr.  Kirkland) :  Mr.  Yokely,  did  you 
testify  that  you  joined  your  wife  down  in  Portland? 

A.     Yes.  [349] 

Q.  Now,  how  long  had  your  wife  been  in  Port- 
land? 

A.  Well,  I  think  she  told  me  she  had  b<>en  there 
3  or  4  months. 
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Q.     Did  she  liave  a  job  down  there? 

A.     Not  that  I  know  of. 

Q.     Did  your  wife  o\mi  a  Cadillac  at  that  time? 

A.     She  owns  one  now. 

Q.     She  still  o^\tis  one?  A.    Yes. 

Q.  Is  your  wife  also  known  as  Rusty  Swanson 
in  Portland  ?  A.     I  think  so. 

Q.  You  think  so.  Did  you  stay  at  the  Anderson 
Hotel  with  your  wife  in  Portland?  A.     No. 

Q.     You  did  not?  A.     No. 

Q.     Where  did  you  stay? 

A.     At  the  Anderson  Hotel  by  myself. 

Q.     At  the  Anderson  Hotel  by  yourself? 

A.     Yes. 

Q.  When  did  your  wife  leave  Anchorage  to  go 
to  Portland? 

A.  When  we  separated.  She  didn't  leave  Anchor- 
age going  to  Portland.  She  left  Anchorage  going 
home  after  we  separated. 

Q.    What  year  was  that? 

A.  I  think  it  was  June,  '53.  I  got  a  mortgage  on 
my  home.  She  and  I  decided  to  bust  up  and  I  bor- 
rowed some  money  on  my  home  [350]  and  gave  it 
to  her. 

Q.  Just  answer  the  question  now.  Mr.  Yokely, 
did  you  file  income  tax  return  for  the  past  year? 

Mr.  Buckalew:  Object  on  the  ground  it's  imma- 
tenal.  He  is  not  charged  with  tax  violation  of  any 
kind. 

The  Court:     AA^iat  relevancy,  counselor? 
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Mr.  Kirklaiid :  I  think  it  would  go  to  credibility, 
your  Honor. 

Mr.  Buckalew:     Go  to  credibility? 

The  Court:     Under  what  theory  of  the  law? 

Mr.  Kirkland:  Well,  if  the  man's  not  complied 
with  the  duty — I  don't  know  whether  he  did 
or  not — if  he  hasn't  complied  with  the  duty  that 
is  imposed  upon  him  to  carry  out  and  he's  driving 
automobiles,  traveling  all  over  the  country,  I  cer- 
tainlj^  think  it  should  go  towards  his  credibility. 

Mr.  Buckalew:  Your  Honor,  I  have  one  thing 
to  say.  His  Honor's  well  aware  that  you  are  not 
allowed  to  attack  anybody's  credibility  by  a  mere 
act  of  misconduct.  That  is  not  the  way  it  is  done.  I 
object  to  it  on  that  ground. 

The  Court:  Well,  on  both  objections,  the  court 
will  sustain  the  same.  We  can't  try  out  every  other 
problem  that  may  confront  this  defendant.  He's 
charged  with  one  crime  only. 

Q.  (By  Mr.  Kirkland)  :  Mr.  Yokely,  were  you 
convicted  of  assault  and  battery  here  in  Anchorage 
in  1954  ?  [351]  A.     Against  Lena  Mae  ? 

Q.     Well,  assault  and  battery  against  anybody? 

A.     Against  Lena  Mae. 

Q.  Mr.  Yokely,  now  when  was  the  time  that  Lena 
]\Iae  told  you  she  was  going  down  to  see  Pete 
Wetzel? 

A.  Oh,  she  didn't  direct.  She  said  she  was  going 
to  see  him.  She  brought  out  threats.  She  didn't  ninke 
no  specific  time. 
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Q.  Well,  I  didn't  ask  you  the  time — when  she 
said  the  time.  When  did  she  make  that  threat  to 
you? 

A.  Oh,  I'd  say  three  or  four  weeks  previous  to 
my  arrest,  I  imagine. 

Q.  And  you  had  seen  her  with  Pete  Wetzel  along 
about  that  time,  too? 

A.  Several  times  in  bars.  He  sits  up,  buys  them 
drinks,  and  everything — tries  to  get  them  to  talk. 

Q.  And  that  is  the  reason  you  took  this  threat 
seriously  and  remembered  it? 

A.     Beg  pardon? 

Q.  And  is  that  the  reason  you  took  this  threat 
seriously  ? 

A.  I  didn't  take  it  seriously  because  I  didn't  pay 
any  attention  to  it  because  I  knew  she  had  nothing 
to  do  with  me.  No  harm.  I  merely  had  taken  it  for 
a  conversation. 

Q.     Did  they  appear  to  be  pretty  good  friends? 

A.     Who  ?  Pete  Wetzel  and  Lena  Mae  ? 

Q.     Yes.  [352] 

A.  I  notice  that  every  time  he's  down  there  at 
a  bar,  he  make  it  his  business  to  try  to  corner  her 
off  and  buy  her  drinks  and  talk  to  her  and  try  to 
get  her  to 

Q.  And  you  saw  them  quite  often.  Is  that  not 
correct?  A.     Yes. 

Q.     Just  before  this  occurred  ? 

A.     Not  just  before  it  occurred. 

Q.     Well,  three  weeks  before,  then? 

A.     Yes ;  around  Anchorage  about. 
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Q.  Would  it  surprise  you,  Mr.  Yokely,  if  T  were 
to  tell  you  Mr.  Wetzel  been  transferred  from 
Alaska  a  long  time  before  this? 

A.  No;  because  I  don't  think  so,  unless  my  tim- 
ing is  a  little  wrong. 

Mr.  Kirkland:     No  further  cross-examination. 

The  Court:     Any  redirect? 

Mr.  Buckalew:  No  further  questions,  your 
Honor. 

The  Court:    That  is  all.  You  may  step  down. 

(Thereupon,  the  witness  was  excused  and  left 
the  witness  stand.) 

The  Court:    You  may  call  your  next  witness. 

Mr.  Dunn:    Mr.  Albert  Dungee,  your  Honor. 

The  Court:  Let  the  record  show  this  is  the  same 
Mr.  Dungee  who  testified  before  the  court  on  the 
matter,  and  before  doing  so,  he  was  sworn  under 
oath.  You  may  come  forward  and  take  [353]  the 
witness  stand  without  being  resworn. 

ALBERT  L.  DUNGEE 

called  as  a  witness  for  and  on  behalf  of  the  defend- 
ants and  having  previously  been  duly  sworn,  testi- 
fies as  follows  on : 

Direct  Examination 
By  Mr.  Dunn: 

Q.     Will  you  state  your  name,  please? 

A.    Albert  L.  Dungee. 

Q.     Where  do  you  work,  Mr.  Dungee? 
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A.     Casa  Del  Rosa  now. 

Q.  Do  you  know  the  defendant,  Lena  Mae 
Wilkins?  A.     I  do. 

Q.  Did  you  see  her  the  day  that  James  Yokely 
was  arrested  and  eventually  brought  into  court  on 
this  charge?  A.     That  morning. 

Q.     You  did  see  her  that  morning?  A.     Yes. 

Q.     About  what  time  was  that? 

A.  Just  right  after  we  opened;  between  9:00 
and  10:00. 

Q.     Now,  what  was  your  occupation  then? 

A.     Bartender  and  janitor — little  of  everything. 

Q.     At  what  place?  A.     H  &  M  Barbecue. 

Q.  Please  tell  the  court  where  you  saw  Lena  Mae 
Wilkins  at  [354]  approximately  9:00  to  10:00 
o'clock  on  that  morning,  and  any  conversation  that 
took  place  between  you,  and  anything  that  you 
observed  concerning  her  condition — her  physical 
condition  ? 

A.  Well,  that  morning  I  was  in  the  kitchen  we 
had  there  where  we  make  our  barbecue.  Why,  she 
come  in  and  she  yelled  at  me  for  a  drink  and  that 
time  when  I  got  to  the  back  of  the  bar,  why,  I 
refused  her.  I  was  arguing  with  her.  I  refused  her 
a  drink.  It  looked  like  she  was  high  so  I  went  on 
back  to  doing  my  work  and  she  kept  arguing  about 
the  drinks  and  I  just  say,  "I  refuse."  That  is  all 
and  I  never  gave  her  no  more. 

Q.     Why  did  you  refuse  her  a  drink? 
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A.  Usually  when  she  gets  high  she  always  gives 
me  a  hard  time. 

Q.    Was  she  high  then  % 

A.  To  my  seeing  her  I  know  she  was  high  at 
the  time. 

Q.  Did  you  think  she  was  too  drunk  for  you  to 
serve  her  a  drink? 

A.     I  refused  her  at  that  time.  I  did. 

Q.     Is  that  the  reason  you  did?  A.     Right. 

Q.  Well,  did  she  accept  your  refusal  or  did  she 
insist  upon  getting  a  drink? 

A.  Well,  at  the  time  I  just  refused.  I  went  on 
back  to  doing  my  work.  I  put  a  quarter  in  the  juke 
box  and  started  it  to  playing  to  keep  from  listening 
to  her. 

Q.    What  was  she  doing?  [355] 

A.     Sitting  at  the  bar. 

Q.  That  doesn't  make  any  noise;  just  sitting  at 
the  bar. 

A.     Talking,  mumbling,  raising  hell  with  me. 

Mr.  Kirkland:  I  object  to  counsel  leading  the 
witness. 

The  Court:  Well,  objection  is  overruled.  You 
may  answer. 

Q.  (By  Mr.  Dunn) :  Did  you  see  her  go  to  the 
telephone  ? 

A.  She  w^as  sitting  at  the  telephone  right  at  the 
corner  of  the  bar. 

Q.     Did  you  see  her  walk  at  any  time? 

A.     No;  she  was  sitting  at  the  time  I  came  from 
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the  kitchen.  She  was  already  at  the  bar  and  was 

sitting"  down. 

Q.  Now,  how  long  have  you  known  the  defend- 
ant Wilkins? 

A.  Off  and  on  for  the  last — well,  I  came  here  in 
'51 — since  about  '52. 

Q.     Have  you  seen  her  both  drunk  and  sober*? 

A.     Many  times. 

Q.  Can  you  tell  from  observinu'  her  when  she  is 
drunk  and  when  she  is  sober? 

A.  When  she  is  not  drinking  she  is  a  fine  person, 
well  educated.  When  she  is  drinking  she  is  the  op- 
posite way. 

Q.  There  is  an  obvious  difference  between  her 
as  an  individual  when  she  is  drunk  and  when  she 
is  sober?  A.     That  is  right.  [356] 

Q.     How  was  her  voice? 

A.  She  talks  quiet  when  she  is  not  drinking.  She 
is  peaceful,  good  conversation,  but  when  she  is 
drinking  she  is  cussing  or  making  arguments  all  the 
time. 

Q.     Did  you  understand  clearly  what  she  said? 

A.  When  she  is  drinking,  why,  you  can  under- 
stand her  plain  enough.  You  take  those  cuss  words 
sometimes  she  gives  you. 

Q.  On  this  particular  morning  and  at  the  time 
that  you  observed  Lena  Mae  Wilkins  between  ap- 
proximately 9:00  and  10:00  o'clock,  in  your  opinion 
was  she  responsible  for  her  actions  or  not  ? 

A.     To  my  knowledge,  she  wasn't  responsible. 

Q.     You  wouldn't  have  trusted  her? 
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A.     No,  sir. 

Mr.  Dunn :    No  furthe]'  questions,  j^our  Honor. 
The  Court:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Kirkland : 

Q.  You  are  the  same  Mr.  Dungee  that  testified 
earlier  in  these  proceedings  before  the  court  and 
in  the  absence  of  the  jury?  A.     Yes. 

Q.  And  did  you  not  testify  at  that  time  that 
Lena  Mae  Wilkins  was  not — not  only  that  you  re- 
fused to  serve  her  on  that  [357]  occasion,  but  that 
in  the  future  she  was  barred  out  of  the  H  &  M  be- 
cause she  was  a  stoolie? 

A.     That  was  after  this  happened. 

Q.  Didn't  you  testify  to  that  here  before  the 
court  ?  A.     No ;  I  did  not. 

Q.  You  didn't  say  she  was  refused  service  in 
there  after  that  time  because  she  was  a  stooley? 

A.  She  was  barred  from  the  H  &  M  after  this 
trouble  came  up  and  Yokely  was  aiTested. 

Q.  After  Yokely  was  arrested  she  was  barred 
from  the  H  &  M?  A.     That  is  right. 

Q.  And  now  you  testified  that  she  was  stagger- 
ing and  everything,  is  that  correct,  when  she  was 
down  at  your  establishment? 

A.  Just  like  I  told  her  attorney,  I  didn't  see  her 
walk.  T  was  in  the  kitchen  when  she  came  in. 

Q.     Then  you  didn't  see  her  walk? 

A.     Right. 
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Q.  Was  she  able  to  hold  her  head  straight  up  or 
was  it  wobbling  and  everything? 

A.  She  was  leaning  on  the  bar  just  mumbling, 
arguing  for  me  to  sei"ve  her. 

Q.  Did  you  see  her  dial  the  number  to  call  the 
F.B.I,  or  the  police? 

A.  She  used  the  telephone  twice  and  seemed  like 
she  didn't  get  no  number  at  all  or  didn't  get  her 
party.  [358] 

Q.     Did  you  dial  the  number  for  her? 

A.     No,  sir. 

Q.  Well,  then,  she  was  sober  enough  to  dial  the 
telephone  number,  is  that  correct? 

A.     I  guess  lots  of  drunks  can  do  that. 

Q.     Is  Yokely  a  friend  of  yours? 

A.     Just  an  everyday  friend. 

Q.  Did  you  discuss  what  your  testimony  was 
going  to  be  with  Mr.  Yokely?  A.     I  have  not. 

Q.     Did  you  discuss  it  with  his  attorney? 

A.  Well,  they  called  me  and  asked  me  about  this ; 
what  I  knew  about  that  morning. 

Q.  I  believe  you  testified  that  you  were  only 
convicted  of  some  minor  crime  about  20  years  ago, 
is  that  right  ?  A.     Once  again  in  Los  Angeles. 

Q.     That  was  about  20  years  ago,  wasn't  it? 

A.     No ;  that  was  in  '51,  I  think.  '51  or  '52. 

Q.     '51  or  '52.  What  was  that  crime? 

A.     Reckless  driving. 

Q.  And  you  have  been  convicted  of  no  other 
crime  ? 
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A.  That  is  all,  outside  of  the  one  in  Pennsyl- 
vania in  1929. 

Q.     That  was  the  liquor  violation  ?  A.     Yes. 

Q,  Are  you  still  employed  down  at  the  [359] 
H  &  M?  A.     No;  we  are  Casa  Del  Rosa  now. 

Mr.  Kirkland:     No  further  questions. 

The  Court:     Any  redirect? 

Mr.  Dunn:     Yes,  your  Honor. 

Redirect  Examination 
By  Mr.  Dunn : 

Q.  How  many  times  did  you  see  Lena  Mae  dial 
a  number  on  the  telephone,  Mr.  Dungee? 

A.     She  used  the  telephone  about  3  or  4  times. 

Q.     How  many  numbers  did  she  get? 

A.  The  first  couple  of  times  I  was  behind  the  bar 
she  didn't  get  any  party. 

Q.  She  only  got  one  party  out  of  the  2  or  3 
tries  ?  A.     Right. 

Q.  Now,  you  heard  Mr.  Kirkland  ask  you  if  you 
talked  to  me  concerning  your  testimony? 

A.     Yes,  sir. 

Q.  Did  I  in  any  way  coach  you  concerning  your 
testimony  ?  A.     No,  sir ;  you  just  asked  me 

Mr.  Kirkland:     I  object. 

The  Court:  Objection  overruled.  You  asked  the 
question  and  opened  up  the  field.  [360] 

Mr.  Kirkland:  I  certainly  didn't  want  the  court 
to  think  I  was  trying  to  cast  any  such  inforenco. 
Everv  attorney  talks  to  his  witnesses. 
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Mr.  Dunn :    No  further  questions  along  that  line. 
The  Court:     Any  recross? 

Rocross-Examination 

By  Mr.  Kirkland : 

Q.  How  close  to  Lena  Mae  and  the  telephone 
were  you  when  she  was  dialing  ? 

A.     The  bar  is  made  in  kind  of  an  "L"  shape 

Q.     I  mean,  approximately  how  many  feet? 

A.     10  or  12. 

Q.  Then  you  don't  know  whether  she  got  a  busy 
signal  or  what?  A.     No;  she  hung  up. 

Mr.  Kirkland:     No  further  questions. 

A.     There  wasn't  no  conversation 

Mr.  Kirkland:  But  you  don't  know  whether  it 
was  a  busy  signal  or  not? 

A.     No. 

Mr.  Kirkland:     No  further  questions. 

The  Court:    That  is  all.  You  may  step  down. 

(Thereupon,    the   witness  was   excused    and 
left  the  stand.)  [361] 

The  Court :    You  may  call  your  next  witness. 

Mr.  Buckalew:  Your  Honor,  the  defense  rests — 
the  defense  for  James  Taylor  Yokely. 

Mr.  Dunn:  The  same  is  true  for  defendant 
Wilkins. 

The  Couii::  Very  well.  Is  there  any  rebuttal  tes- 
timony ? 

Mr.  Kirkland:     Yes,  your  Honor.  I  would  like 
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to  call  Mr.  Hartlieb,  the  United  States  Commis- 
sioner. 

The  Coui't:     Very  well. 

Mr.  Kirkland:  Your  Honor,  while  the  bailiff  is 
contacting  that  witness  I  would  like  to  call  Mr. 
Buckalew. 

Mr.  Buckalew :  Your  Honor,  may  I  approach  the 
bench  ? 

The  Court :    You  may. 

(Whereupon,  all  counsel  approach  the  bench 
and  the  following  proceedings  were  had  out  of 
the  hearing  of  the  jury.) 

Mr.  Buckalew:  Your  Honor,  I  think  Mr.  Kirk- 
land is  going  to  call  me  and  ask  me  w^hether  or  not 
I  saw  Lena  Mae  Wilkins  in  the  Commissioner's 
office  on  the  day  that  she  was  in  there.  He  is  going 
to  ask  me  whether  or  not  she  was  drunk.  Now,  I 
don't  think  it  is  fair  to  me.  I  represent  one  of  the 
defendants  and  I  am  not  going  to  lie  up  there  under 
oath,  but  if  I  testify  truthfully  we  might  as  well 
forget  it. 

Mr.  Kirkland:     Eye  witness. 

The  Court:     Well,  here,  Mr.  Kirkland 

Mr.  Buckalew:  It  is  putting  me  in  an  unfair 
position.  [362]  I  wanted  to  get  out  of  this  to  begin 
with.  T  figured  he  was  going  to  do  this  all  along. 

The  Court:  Mr.  Buckalew,  the  court  appointed 
you  as  also  Mr.  Dunn.  I  don't  think  it  is  absolutely 
material  to  your  case,  is  it,  Mr.  Kirkland? 

Mr.  Buckalew:  How  can  I  argue  it,  your  Honor? 
That  is,  the  question  of  whether  or  not  when  I  saw 
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the  woman — I  mean,  I  wouldn't  even  be  able  to 
argue  the  case. 

Mr.  Kirkland:  Certainly  he  would  be  able  to 
ar<iue.  When  counsel  calls  him  to  testify  in  his  be- 
half he  wouldn't  be  calling  himself.  It  would  be  the 
prosecution  that  argues. 

Mr.  Dunn :  Your  Honor,  I  have  got  something 
to  say.  I  suggest  Mr.  Buckalew  can  and  I  suggest 
he  does  claim  a  privilege  against  testifying  against 
his  client. — rather,  against  my  client  because  there 
are  any  number  of  things  that  Mr.  Buckalew  knows 
have  been  revealed  to  him  at  a  time  when  this  de- 
fense was  being  prepared  jointly  and  that  includes 
testimony  concerning  what  took  place  at  the  Com- 
missioner's office  and  I  don't  think  he  can  keep 
that  confidential  and  testify  as  to  any  matter  which 
he  received  in  confidence,  although  he  received  the 
confidential  communication  subsequent  to  the  inci- 
dent in  question. 

The  Court:  I  think,  Mr.  Kirkland,  it  would  be 
highly  improper  in  light  of  the  circumstances. 

Mr.  Kirkland :     Yes,  sir.  Very  well. 

(Whereupon,  all  counsel  returned  to  [363] 
their  respective  tables  and  the  following  pro- 
ceedings were  had  in  the  presence  of  the  jury.) 

The  Court :  The  motion  to  call  Mr.  Buckalew  by 
the  Government  is  denied  by  the  court. 

Mr.  Kirkland:     Call  Mr.  Hartlieb,  your  Honor. 
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GORDON   L.   HARTLIEB 
called  as  a  witness  for  and  on  behalf  of  the  Govern- 
ment, in  rebuttal,  and,  having  previously  been  duly 
sworn,  testifies  as  follows  on: 

Direct  Examination 
By  Mr.  Kirkland: 

Q.     State  your  name,  please,  sir? 

A.     Gordon  Hartlieb. 

Q.  You  are  the  United  States  Commissioner 
here  at  Anchorage?  A.     Yes,  sir. 

Q.  Mr.  Hartlieb,  on  September  7,  1954,  did  the 
defendant,  Lena  Mae  Wilkins,  appear  before  you 
on  that  date?  A.     Yes,  sir;  she  did. 

Q.  And  did  she  sign  a  document  in  front  of  you 
— or  swear  to  the  truth  of  that  document? 

A.     She  swore  to  the  truth  of  it. 

Q.  Then  she  didn't  sign  it  in  front  of  you,  is 
that  correct,  sir? 

A.  No,  sir;  she  did  not  sign  it  in  front  [364] 
of  me. 

Q.     But  she  did  swear  to  the  truth  of  it? 

A.  She  swore  to  the  truth  of  it  and  she  acknowl- 
edged it  was  her  signature. 

Q.  Now,  was  the  defendant,  Lena  Mae  Wilkins, 
drunk?  A.     In  my  opinion,  no. 

Q.  Do  you  let  drunk  people  sign  documents  in 
front  of  you  w^hich  you  notarize? 

A.     Not  if  I  know  they  are  intoxicated;  no,  sir. 

Q.  Well,  how  did  the  defendant  appear  to  you? 
Did  she  appear  to  be  acting  wild? 
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A.     No,  sir;  sho  appeared  normal. 
Mr.  Kirkland:     Your  witness. 
The  Court:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Dunn : 

Q.  You  say  it  is  the  policy  of  your  office,  Mr. 
Hartlieb,  not  to  allow  a  dnmk  person  to  sign  a 
statement  in  your  presence? 

A.  That  is  my  policy,  sir;  not  a  policy  of  my 
office. 

Q.     And  this  statement  was  signed  before  you? 

A.     No,  sir. 

A.  That  is  right.  I  beg  your  pardon.  Well,  then, 
if  Lena  Mae  Wilkins  had,  in  your  opinion,  been 
drunk  at  the  time  she  [365]  appeared  before  you, 
you  would  not  have  allowed  her  to  have  signed  the 
statement  before  you,  would  you?  A.     No,  sir. 

Q.  Now,  would  it  make  any  difference  to  you 
as  to  whether  or  not  a  person  signed  the  statement 
before  you  or  whether  or  not  they  simply  acknowl- 
edged their  signature  before  you  ? 

A.     For  what  purpose,  sir? 

Q.  Well,  would  you  place  any  different  criterion 
with  respect  to  sobriety  on  whether  or  not  a  person 
was  acknowledging  a  signature  before  you  or 
wiiether  or  not  a  person 

Mr.  Kirkland:  Your  Honor,  I  object  to  any- 
thing further  along  this  line.  Counsel  hasn't  laid 
the  pro})er  foundation. 

The  Court :    I  think  the  objection  should  be  over- 
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ruled  for  the  reason  this  is  cross-examination.  There 
may  be  some  technical  reason  for  it,  counselor,  so 
the  objection  will  be  overruled. 

Q.  I  will  finish  my  question,  Mr.  Hartlieb. 
Would  you  use  any  different  criterion  with  respect 
to  sobriety  in  deciding  whether  or  not  you  were 
going  to  allow  a  person  to  sign  a  statement  before 
you  or  in  deciding  whether  or  not  you  were  going 
to  allow  a  person  to  acknowledge  a  signature  be- 
fore you? 

A.  I  have  the  feeling  that  there  is  less  reason — 
if  she  were  signing  it  in  front  of  me  for  the  first 
time  and  she  made  the  statement  in  front  of  me 
I  would  certainly  be  more  [366]  concerned  about 
her  sobriety  at  that  time  than  I  would  if  a  state- 
ment was  brought  before  me  and  she  was  sober, 
as  at  that  time,  I  wouldn  't  be  as  apt  to  be  concerned 
about  her  condition  at  the  time  she  made  the  state- 
ment, just  so  long  as  she  was  in  control  of  all  her 
faculties  at  the  time  she  acknowledged  it  and  ad- 
mitted the  statement  was  all  true  and  that  it  was 
her  signature. 

Q.  Then  do  I  understand  your  testimony  to  be 
that  you  merely  assumed  that  she  was  sober  when 
this  statement  was  in  fact  signed? 

A.  I  didn't  assume  anything,  sir.  I  had  no  rea- 
son to  assume  anything.  She  appeared  to  me  to  be 
completely  normal  and  I  don't  ask  everyone  that 
signs  a  statement  in  front  of  me,  "Are  you  sober?'* 

Q.     But  this  statement  wasn't  signed? 
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A.  Or  acknowledges  a  statement  in  front  of  me. 
Excuse  me. 

Q.     Were  you  relying  upon  the  fact  she 

Mr.  Kirkland:  Your  Honor,  I  object  to  any 
further  questions  along  this  line  on  the  ground  it  is 
immaterial. 

The  Court:  Objection  overruled.  He  may  an- 
swei". 

Q.  AVere  you  relying  upon  the  fact  that  the  de- 
fendant was  accompanied  by  a  number  of  law  en- 
forcement officials  so  as  to  remove  from  your  own 
shoulders  the  burden  of  having  to  decide  her  state 
of  sobriety  when  she  signed  the  statement? 

A.  That  wasn't  even  a  consideration,  Mr.  Dunn. 
It  is  my  [367]  position  that  a  state  of  inebriation 
is  out  of  the  ordinary  for  someone  coming  in  and 
attesting  to  a  sworn  statement. 

Q.  Well,  now,  since  this  statement  wasn't  signed 
before  you,  did  you  examine  the  signature  rather 
closely  ? 

A.     I  asked  her  if  it  was  her  signature. 

Q.  Did  you  examine  the  signature  rather 
closely? 

A.     What  do  you  mean  by  examine  it  closely? 

Q.  Looking  at  it  over  an  abnormal  period  of 
time?  A.     No,  sir;  I  can't  say  that  I  did. 

Q.  Now,  I  ask  you,  Mr.  Hartlieb,  to  examine 
that  signature  and  state  Avhether  or  not,  in  your 
present  opinion,  that  is  a  normal  signature  or  not? 

Mr.  Kirkland:  Your  Honor,  I  object  to  that — 
don't  answer  the  question  until  the  court  hears  the 
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argument — on  the  ground  it  is  completely  irrelevant 
and  has  no  bearing — there  has  been  no  foundation 
laid  whatsoever  for  a  question  like  that. 

The  Court:  The  objection  will  be  sustained,  but 
for  the  reason — how  would  this  witness  know  or 
have  any  way  of  knowino-  it  was  made  by  a  sober 
person  or  a  person  highly  inebriated  ? 

Mr.  Dunn:  Your  Honor,  this  witness  is  testify- 
ing for  the  purpose  of  supporting  the  veracity  of 
that  statement. 

The  Court:  No;  I  don't  think  he  is,  counselor.  I 
take  issue  with  you.  He  is  testifying  that  the  wit- 
ness, Lena  Mae  Wilkins,  came  before  him  and 
acknowledged  to  him  in  his  presence  [368]  that  that 
was  her  signature,  that  was  her  statement. 

Mr.  Dunn:  Your  Honor,  I  feel  that  I  have  the 
unfortunate  duty  here  of  examining  into  whether 
or  not  on  rather  close  examination  Mr.  Hartlieb 
should  not  have  refused  to  have  taken  the  oath  of 
this  witness. 

The  Court:  Counselor,  you  have  the  right  on 
cross-examination  to  go  into  the  condition  of  the 
person  making  the  statement  at  the  time.  The  court 
has  sustained  your  position  in  respect  thereto  for 
the  reason  stated,  therefore,  that  should  b(^  un- 
equivocable  as  to  w^hy  I  ruled  that  way.  This  wit- 
ness would  never  know  whether  or  not  this  state- 
ment was  made  while  the  affiant  was  sober  or  highly 
intoxicated.  There  is  no  indication  in  the  record  that 
lie  is  familiar  with  this  signature  aside  from  th<'  one 
time. 
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Q.  (By  Mr.  Dunn)  :  At  the  bottom  of  this  state- 
ment, Mr.  Hartlieb,  there  is  some  writing  in  green 
ink  and  a  signature  in  either  black  or  blue  ink — I 
think  it  is  black.  Will  you  tell  me  who  put  that 
writing  on  this  statement? 

A.     In  green  ink,  sir? 

Q.     Yes.  A.     I  don't  know,  sir. 

Q.     The  signature  belongs  to  whom? 

A.     Myself. 

Q.     That  is  your  signature?  [369] 

A.     Yes,  sir. 

Q.  Now,  did  you  read  the  writing  in  the  green 
ink  before  you  signed  that? 

A.     T  don't  remember. 

Q.     What  does  the  writing  in  the  green  ink  say? 

A.  "Subscribed  and  sworn  before  me  this  Sep- 
tember 7,  1954,  Gordon  W.  Hartlieb." 

Q.  You  don't  remember  whether  you  read  that 
before  you  signed  it  or  not? 

A.     No,  sir;  I  don't. 

Q.  Your  signature  appears  immediately  after  it, 
does  it  not?  A.     Yes,  sir. 

Q.  As  a  matter  of  fact  it  is  true,  is  it  not,  that 
your  signature  is  in  the  middle  of  the  writing  in  the 
green  ink? 

A.  Well,  that  depends  on  what  you  are  going  to 
call  the  middle  and  the  beginning  and  the  end. 

Q.     Isn't  it  true?  A.     If  you  mean 

Q.  If  the  writing  in  green  ink  is  both  before 
and  after  your  signature  ?  A.    Yes,  sir. 

Q.    You  have  no  reason  to  think  that  the  writing 
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in  green  ink  might  have  been  placed  on  there  after 

you  signed  it? 

A.  No,  sir.  I  just  don't  have  an  opinion  on  it. 
I  don't  remember  having  read  it.  [370] 

Q.     Might  or  might  not  have  been? 

A.     Might  or  might  not  have  been. 

Mr.  Dunn :     No  further  questions. 

The  Court :     Any  redirect  ? 

Mr.  Kirkland:     No  redirect. 

The  Court :    That  is  all.  You  may  step  down. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 

The  Couii: :    You  may  call  your  next  witness. 
Mr.  Kirkland:     Call  Mr.  McLaughlin. 

GEORGE  M.  McLaughlin 

called  as  a  witness  for  and  on  behalf  of  the  Govern- 
ment, in  rebuttal,  and,  having  previously  been  duly 
sworn,  testifies  as  follows  on: 

Direct  Examination 
By  Mr.  Kirkland: 

Q.     State  your  name,  please,  sir? 

A.     It  is  George  McLaughlin. 

Q.     And  you  are  an  attorney  at  law? 

A.     I  am. 

Q.  And  you  are  also  the  City  Magistrate  for  the 
City  of  Anchorage?  A.     I  am. 

Q.  Now,  Mr.  McLaughlin,  on  or  about  Septem- 
hvv  7.  1954,  did  the  defendant,  Lena  Mae  Wilkius, 
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come  to  your  office  in  the  company  of  Mr.  Sachen 

of  the  F.B.I,  and  Mr.  Pass,  a  City  Detective"?  [371] 

A.  I  can't  answer  that,  sir,  because  I  cannot 
idcTitify  the  defendant  as  of  that  day. 

Q.  Now,  Mr.  McLaughlin,  how  many  times  has 
Mr.  Sachen  and  Mr.  Pass  brought  a  Negro  woman 
to  your  office  for  the  purpose  of  signing  a  complaint 
or  for  any  other  purpose  ?  A.     Only  once. 

Q.  And  you  do  recall  them  bringing  a  Negro 
woman  to  your  office  on  one  occasion  ? 

A.     Yes;  I  distinctly  remember  it,  sir. 

Q.  And  there  is  no  other  occasion  that  they 
brought  anyone  to  your  office  ?  A.     Never. 

Q.  Now,  do  you  know  for  what  purpose  they 
brought  this  person  to  your  office? 

A.  My  recollection  is  on  that  occasion,  whatever 
the  date  might  have  been,  that  Detective  Pass  and 
Mr.  Sachen  of  the  F.B.I,  came  to  my  office  with  a 
Negro  woman  for  the  purposes  of  swearing  out  a 
complaint. 

The  Court:  May  I  interrupt  you,  please?  I  don't 
believe  you  have  identified  the  office  of  this  witness. 

Mr.  Kirkland.  He  said  he  was  the  City  Magis- 
trate. 

The  Court:    T  stand  corrected.  I  didn't  recall  it. 

Q.  Was  the  person  in  the  company  of  Mr. 
Sachen  and  Mr.  Pass  intoxicated? 

A.     No.  [372] 

Q.     Sober?  A.     She  was  sober. 

Mr.  Kirkland:     Your  witness. 

The  Court:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Dunn : 

Q.     Was  this  the  Negro  woman,  Mr.  McLaughlin  ? 

A.     That  I  cannot  say,  Mr.  Dunn. 

Q.  How  long  did  you  have  her  under  observa- 
tion ? 

A.  Approximately,  within  my  recollection,  it  was 
about  5  minutes  that  she  was  physically  present  in 
my  office.  That  is  approximate. 

Q.     Was  she  standing  or  sitting? 

A.     My  recollection  is  she  was  sitting. 

Q.     She  came  in  and  sat  down? 

A.  Yes.  I  cannot  recall  whether  I  offered  her  a 
chair,  but  my  recollection  is  that  she  definitely  was 
sitting. 

Q.     That  she  was  sitting?  A.     Sitting,  yes. 

Q.  Now,  how  far  would  she  have  had  to  have 
walked  from  the  time  she  came  into  your  office  imtil 
she  sat  down  in  the  chair  in  your  office  ?  [373] 

A.  It  would  be  approximately  7  or  8  feet,  that 
is  when  she  would  have  first  come  witliin  my  siglit. 

Q.  And  approximately  the  same  distance  to 
leave  ? 

A.     Approximately  the  same  distance  to  leave. 

Q.  And  you  can't  remember  what  she  looks  like, 
but  you  can  remember  she  was  sober? 

A.    Yes. 

Mr.  Dunn :     No  further  questions. 

The  Court :     Any  redirect  ? 

Mr.  Kirkland:     Yes,  your  Honor. 


382  James  Taylor  Yokely  vs. 

(Testimony  of  George  M.  McLaughlin.) 

Redirect  Examination 
By  Mr.  Kirkland: 

Q.  Now,  Mr.  McLaughlin,  by  your  last  answer 
you  meant  you  couldn't  describe  the  woman's  facial 
features,  is  that  correct?  A.     That  is  true. 

Q.  In  other  words,  in  your  official  capacity  do 
you  allow  a  drunk  person  to  sign  a  complaint  charg- 
ing someone  with  a  crime? 

A.  I  never  have.  I  have  never  permitted  it.  If 
there  is  a  question  in  my  mind  I  have  requested 
that  the  chief  witness  or  the  complaining  witness 
return  when  he  or  she  was  sober.  I  have  always 
refused  it  as  a  matter  of  policy.  I  have  never  [374] 
permitted  it. 

Mr.  Kirkland:  Thank  you,  sir.  No  further  ques- 
tions. 

The  Court :  Mr.  McLaughlin,  the  court  would 
like  to  know  what  time  of  day  it  was  that  Mr. 
Sachen  and  this  colored  woman 

A.  My  recollection,  your  Honor,  is  that  it  was 
in  the  afternoon. 

The  Court:     In  the  afternoon? 

A.  Yes,  sir,  because  the  way  I  can  recall  it  is 
that  T  met  either  Detective  Pass  or  Mr.  Sachen,  one 
or  the  other  or  possibly  both,  and  told  me  they 
would  have  a  lady  in  the  office  that  afternoon. 

Mr.  Dunn  :  Your  Honor,  T  have  another  question, 
if  I  may. 

The  Coui't:     Very  well. 

Mr.  Dunn :  Did  this  Negro  woman  sign  a  com- 
plaint ? 
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A.  I  cannot  recall  and  I  didn't  even  attemj)t  to 
refresh  m}^  recollection  by  looking  at  the  court's 
records  because  I  wanted  to  present  the  evidence 
to  \^ou  the  way  I  recalled  it  without  refreshing  my 
recollection. 

Mr.  Dunn:  You  don't  know  whether  you  al- 
lowed her  to  or  not? 

A.  I  can't  recall.  All  I  can  recall  is  that  either 
she  or  Detective  Pass  signed  the  complaint.  That  is 
the  only  thing  I  can  recall. 

Mr.  Dunn:     One  or  the  other? 

A.     One  or  the  other.  [375] 

Mr.  Dunn:     No  further  questions. 

The  Court:    That  is  all.  You  may  step  down. 

(Thereupon,  the  witness  was  excused  and 
left  the  stand.) 

The  Court :    You  may  call  your  next  witness. 

Mr.  Kirkland:  Your  Honor,  I  would  like  to  call 
Mr.  Fitzgerald.  I  believe  it  is  about  time  for  a  re- 
cess and  I  could  get  him  down  at  the  office  then. 

The  Court:  Very  well.  The  court  will  stand  in 
recess  for  10  minutes. 

(Whereupon,  at  4:10  o'clock  p.m.,  following 
a  10-minute  recess,  court  reconvenes,  and  the 
following  proceedings  were  had.) 

The  Court :  Let  the  record  show  all  the  jurors  are 
back  and  present  in  the  box.  You  may  call  your 
next  witness. 

Mr.  Kirkland:     Mr.  Fitzgerald. 
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JAMES  M.  FITZGERALD 

called  as  a  witness  foi*  and  on  hehalf  of  the  Govern- 
ment, in  rebnttal,  and,  having  previously  been  duly 
sworn,  testifies  as  follows  on: 

Direct  Examination 
By  Mr.  Kirkland: 

Q.     State  your  name,  please,  sir. 

A.     My  name  is  James  M.  Fitzgerald. 

Q.    Your  occupation?  [376] 

A.     T  am  Assistant  Ignited  States  Attorney. 

Q.     Third  Division? 

A.     In  this  Division,  yes. 

Q.  Mr.  Fitzgerald,  on  September  7,  1954,  was 
the  defendant,  Lena  Mae  Wilkins,  in  your  office? 

A.  I  don't  recall  the  date,  but  she  was  in  the 
office  on  2  occasions.  I  remember  on  one  occasion 
she  came  in  to  testify — or  she  came  in  concerning 
a  statement  about  a  Mr.  Yokely. 

Q.     And  you  remember  that  occasion? 

A.     I  remember  that  occasion,  yes. 

Q.  And  on  that  occasion  did  you  take  the  de- 
fendant, Lena  Mae  AVilkins,  before  the  United 
States  Commissioner  ? 

A.  Yes;  she  went  down  to  the  Commissioner's 
office. 

Q.  Was  the  defendant,  Lena  Mae  Wilkins, 
drunk  or  sol:ier  on  that  occasion  ? 

A.  She  wasn't  drunk  to  my  knowledge.  She  gave 
no  indication  of  drunkenness  and  I  cc^rtaintly  had 
no — my  impression  is  that  she  was  sober.  The  fact 
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she  was  drimk  was  not  raised  or  the  question  of 

drunkenness  was  not  raised  until  some  time  later,  I 

believe. 

Q.  And  she  appeared  perfectly  normal  to  jow. 
on  that  occasion  ? 

A.  Well,  I  hadn't  seen  her  on  other  occasions, 
but  there  was  nothing  exceptional  about  her  appear- 
ance, nothing  to  indicate  she  was  intoxicated.  [377] 

Mr.  Kirkland:     Tliank  you,  sir.  Your  witness. 

The  Court:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Dunn: 

Q.  Mr.  Fitzgerald,  when  I  cross-examined  you 
before,  did  I  ask  you  whether  or  not  you  had  any 
conversation  with  Lena  Mae  Wilkins  just  prior  to 
her  appearance  before  the  Grand  Jury  when  the 
matter  of  James  Yokely  w^as  presented  to  the  Grand 
Jury  ?  A.     Yes ;  you  did. 

Mr.  Kirkland:  I  object  to  it,  your  Honor,  on  the 
ground  it  is  immaterial  and  request  the  answer  be 
stricken. 

The  Court:  What  is  the  materiality  of  it,  Mr. 
Dunn? 

Mr.  Dunn:  I  was  trying  to  save  time.  I  can  lay 
the  foundation  for  where  he  was  at  what  time  and 
who  he  was  talking  to  and  everything,  if  you  wish, 
but  I  was  simply  trying  to  cut  it  short. 

The  Court:  Counsel,  I  suppose  we  will  have  to 
follow  the  customary  accepted  rules  and  practice  as 
there  has  been  an  objection  made. 
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Mr.  Kirkland:  Of  course,  my  objection  is  based 
on  a  conversation  at  a  later  date.  I  am  not  objecting 
to  the  conversation  [378]  pertaining  to  the  time  the 
statement  was  given.  It  is  what  occurred  after 
that. 

The  Court:  Now,  in  that  respect,  that  was  not 
brought  up  on  direct  examination  and,  therefore, 
you  cannot  go  beyond  the  scope  of  direct  examina- 
tion. 

Mr.  Dunn :  So  far  as  the  scope  of  the  testimony 
is  concerned,  your  Honor,  the  question  is  prelimi- 
naiy  to  cross-examining  the  witness  on  the  state  of 
intoxication  of  Lena  Mae  Wilkins  on  the  afternoon 
of  September  7. 

The  Court:  Well,  if  it  is  preliminary  and  you 
wdll  assure  the  court  you  will  connect  it  up,  the  ob- 
jection will  be  overruled. 

Mr.  Dunn:  Maybe  I  can  approach  it  from  an- 
other standpoint  and  which  will  be  more  to  Mr. 
Kirkland's  satisfaction,  your  Honor. 

The  Court:     Very  well. 

Q.  (By  Mr.  Dunn)  :  Mr.  Fitzgerald,  did  you 
have  any  conversation  with  Lena  Mae  Wilkins  prior, 
immediately  prior  to  her  appearance  before  the 
Grand  Jury  in  connection  with  the  Grand  Jury  con- 
sidering the  indictment  of  James  Yokely? 

A.     Yes;  I  did. 

Mr.  Kirkland:  I  object  to  that,  your  Honor,  on 
the  ground  it  is  immaterial.  Anything  occurring 
after  the  signing  of  the  statement  could  have  no 
bearing  on  the  issues  to  be  decided  [379]  here. 
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The  Court:  The  court  will  have  to  sustain  the 
objection  at  this  time,  Mr.  Dunn. 

Mr.  Dunn:  If  the  court  would  like  I  will  ap- 
proach the  bench  and  tell  the  court  what  I  am  lead- 
ing up  to. 

The  Court:  Well,  maybe  you  had  better  do  that 
because  as  it  stands  now  the  court  would  have  to 
sustain  the  objection  made  by  Mr.  Kirkland. 

(Thereupon,  all  counsel  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  jury.) 

Mr.  Dmm:  The  same  thing  I  asked  him  before, 
your  Honor — I  intend  to  ask  him  whether  or  not 
at  that  time  he  said  to  the  defendant  Wilkins  that 
she  was  sober  and  he  would  swear  to  that  fact  and 
the  purpose  of  eliciting  testimony  is  to  draw  a  com- 
parison between  the  definiteness  of  his  statement 
one  time  and  the  rather  luke-warm  statement  he  is 
currently  making.  It  is  his  general  observation.  He 
doesn't  recall  anything  abnormal.  One  time  he  made 
a  specific  statement  and  now  his  testimony  is  far 
weaker  than  it  was. 

The  Court:  What  is  your  position,  Mr.  Kirk- 
land f 

Mr.  Kirkland:  It  is  absolutely  immaterial  and 
could  have  no  bearing,  couldn't  show  anything.  I 
don't  see  where  it  would  prove  anything. 

Mr.  Dunn:  Inconsistent  statements  of  a  witness 
is  [380]  material. 
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The  Court:  That  is  the  position  the  court  takes. 
Do  you  maintain  it  is  inconsistent? 

Mr.  Kirkland:  No;  I  don't  think  it  is  inconsist- 
ent. As  I  remember  it  from  the  first  time  Mr.  Fitz- 
gerald said  he  advised  her  that  when  she  said  she 
was  drunk  that  he  would  have  to  testify  she  was 
sober  and  that  is  just  what  he  has  done  today. 

The  Court:  In  that  case  you  shouldn't  have 
any  objection  to  the  question  being  asked. 

Mr.  Kirkland:  It  is  just  immaterial.  It  is  a  self- 
serving  declaration. 

The  Court:  Well,  in  light  of  all  the  circum- 
stances the  court  feels  he  will  have  to  overrule  the 
objection. 

(Thereupon,  all  counsel  returned  to  their  re- 
spective tables  and  the  following  proceedings 
were  had  in  the  presence  of  the  jury.) 

The  Court:  Based  upon  the  discussion  at  the 
bench  the  court  overrules  the  objection.  You  may 
answer. 

A.     I  did  answer. 

Q.  (By  Mr.  Dunn)  :  You  answered,  did  you 
not,  you  did  have  a  conversation? 

A.     Yes;  I  had  a  conversation. 

Q.  What  did  you  say  to  her  at  that  time  con- 
cerning her  state  of  sobriety? 

A.  Well,  T  explained  it  this  way,  Mr.  Dunn,  the 
only  reason  I  [381]  had  her  in  my  office  was  because 
I  had  heard  of  her  past  reputation 

Q.     Excuse  me  one  second.  T  am  not  trying  to  cut 
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you  off  at  all.  Is  this  the  second  time  you  saw  the 

defendant  Wilkins? 

A.  No.  The  only  reason  she  went  to  the  Commis- 
sioner's office  was  because  I  wanted  to  get  her  state- 
ment under  oath  because  I  knew  of  her  past  reputa- 
tion. The  reason  I  am  sure  as  to  her  sobHety  was 
because  I  was  going  to  authorize  a  white  slavery 
charge  against  Mr.  Yokel y  based  upon  the  testimony 
of  the  defendant.  When  I  went  down  to  the  Com- 
missioner— or  when  she  came  in  later,  she  said,  ''I 
don't  want  to  testify  against  Mr.  Yokely  because  I 
Avas  drunk  at  that  time,  at  the  time  I  gave  you  the 
statement,"  and  I  told  her  at  that  time  that  as  far 
as  I  was  concerned  I  would  have  to  swear,  if  T  were 
called,  that  she  was  sober  and  T  don't  know  if  we 
had  much  more  of  a  discussion  or  not. 

Q.  Now,  then,  at  that  time,  just  prior  to  the 
defendant  Wilkins  appearing  before  the  Grand 
Jury,  you  told  her  then,  did  you  not,  that  if  you 
were  called  you  would  swear  under  oath  she  was 
sober  when  you  saw  her  the  day  you  took  her  to  the 
Commissioner's  office? 

A.  That  is  the  general  conversation  I  had  with 
her,  yes,  sir. 

Q.  Do  you  now  testify  that  to  your  knowledge 
she  was  not  drunk ?  A.     To  what? 

Q.  Do  you  now  testify  that  to  your  knowledge 
she  was  not  drunk  the  day  you  took  her  to  the 
Commissioner's  office?  [382] 

A.     To  my  knowledge  she  was  not  dnmk,  yes. 

Q.     That  is  your  present  testimony? 
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A.     Tliat  has  always  been  my  testimony. 

Q.  Is  your  present  testimony  also  that  it  is  your 
impression  she  was  sober  at  that  time*? 

A.     It  is  my 

Q.  Did  you  so  testify  on  direct  examination  just 
a  minute  ago? 

A.  What  I  will  say  is  this :  That  as  far  as  being 
drunk  on  that  date  I  don't  know  if  she  was  and  to 
the  best  of  my  knowledge  she  was  sober. 

Q.  I  just  want  to  get  this  straight.  Now,  is  this 
your  present  testimony — I  am  just  trying  to  find 
out  what  it  is — is  your  present  testimony  that  on 
the  day  you  took  her  to  the  Commissioner's  office  to 
your  knowledge  she  was  not  drunk  and  that  your 
impression  is  that  she  was  sober? 

A.  That  is  essentially  my  position  or  my  testi- 
mony. 

Q.     Ha ve  you  seen  her  only  twice  ■? 

A.  No;  I  have  seen  her  subsequently  on  several 
occasions. 

Q.  Up  to  the  time  you  made  the  statement  you 
would  swear  she  was  sober,  you  had  seen  her  only 
twice  ? 

A.  To  the  best  of  my  remembrance  I  think  I  had 
only  seen  her  twice  or  at  least  I  only  recall  seeing 
her  twice,  yes. 

Mr.  Dunn:     No  further  questions. 

The  Court:     Any  redirect? 

Mr.  Kirkland  :     No  redirect.  [383] 

The  Court:     That  is  all.  You  may  step  down. 
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(Thereupon,   the   witness   was   excused    and 
left  the  stand.) 

The  Court:     You  may  call  your  next  witness. 
Mr.  Kirkland:     I  would  like  to  call  ]\lr.  Sachen. 

JOSEPH  V.  SACHEN 
called  as  a  witness  for  and  on  behalf  of  the  Gov- 
ernment, in  relnittal,   and  having  previously  been 
duly  sworn,  testifies  as  follows  on: 

Direct  Examination 
By  Mr.  Kirkland: 

Q.  Mr.  Sachen,  you  witnessed  the  signature  of 
Lena  Mae  Wilkins  on  Exliibit  No.  1,  which  I  now 
hand  you  ?  A.     Yes,  sir. 

Q.  When  did  you  first  see  Lena  Mae  Wilkins 
on  September  7,  1954? 

A.  Between  9:00  and  9:30  at  the  Anchorage 
Police  Department. 

Q.     At  the  Anchorage  Police  Department? 

A.     That  is  right. 

Q.     Was  the  defendant  Lena  Mae  Wilkins  drunk  ? 

A.     To  my  knowledge  she  wasn't  drunk. 

Q.     She  had  been  drinking,  hadn't  she? 

A.     Yes,  she  had. 

Q.  In  other  words,  you  could  smell  liquor  on  her 
breath?  A.     That  is  true. 

Q.     What  time  of  the  morning  was  that?  [3S4] 

A.     About  9:00  o'clock,  sir. 

Q.  And  you  advised  her  she  had  the  right  to 
counsel  and  so  forth?  A.     Yes,  I  did,  sii'. 
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Q.  And  what  time  did  you  and  the  defendant 
go  before  the  United  States  Commissioner? 

A.     Sometime  after  1:00  o'clock,  sir. 

Q.     Sometime  after  1 :00  ?  A.     Yes,  sir. 

Q.     Was  the  defendant  drunk  at  that  time  ? 

A.  She  wasn't  drunk  at  that  time  or  I  didn't 
think  she  was  drunk  in  the  morning  when  I  first 
talked  to  her. 

Mr.  Kirkland :  Thank  you,  sir.  No  further  ques- 
tions. 

The  Court:     You  may  cross-examine. 

Mr.  Dunn:  Will  you  read  his  last  answer  back, 
please. 

(Thereupon  the  reporter  read  the  last  an- 
swer above.) 

Mr.  Dunn:     No  questions,  your  Honor. 

The  Court :     That  is  all  then.  You  may  step  down. 

Mr.  Kirkland:  I  have  one  further  question  I 
would  like  to  ask. 

The  Coui-t:     What  is  this  on,  direct  or  redirect? 

Mr.  Kirkland:  One  more  question  on  redirect, 
your  Honor.  I  should  have  asked  it  the  first  time, 
but  it  slipped  my  mind. 

The  Court:  Very  well.  You  may  ask  the  ques- 
tion. 

Q.  (By  Mr.  Kirkland)  :  Did  you  take  the  de- 
fendant Lena  Mae  Wilkins  before  the  [385]  City 
Magistrate*  on  that  same  occasion!  A.     Yes. 

Mr.  Kirkland :     Thank  you,  sir. 

The  ^^ourt:     Now  is  there  anv  recross? 


United  States  of  America  393 

(Testimony  of  Joseph  V.  Sachen.) 

Mr.  Dunn:     No,  your  Honor. 

Mr.   Buckalew:     No,  your  Honor. 

The  Court :  Thank  you.  You  may  step  down,  ^Ir. 
Sachen. 

(Thereupon,  the  witness  was  excused  and  left 
the  stand.) 

The  Court:     You  may  call  your  next  witness. 

Mr.  Kirkland:  Your  Honor,  I  only  have  one 
more  witness  and  he  is  a  witness  who  has  witnessed 
the  signature  on  this  document.  I  contacted  him 
and  his  wife  had  to  go  downtown  and  he  is  baby 
sitting.  Could  we  continue  the  case  and  I  will  call 
him  in  the  morning  as  my  first  witness. 

The  Court:  Of  course,  the  court  wants  to  con- 
clude this  as  soon  as  possible.  Will  there  be  uny  sur- 
rebuttal,  counsel? 

Mr.  Buckalew:     I  don't  think  so,  your  Honor. 

The  Court:     Mr.  Dunn? 

]Mr.  Dunn:     I  think  not,  your  Honor. 

The  Court:  How  long  do  you  think  it  will  take 
with  this  witness  tomorrow  morning? 

Mr.  Kirkland.  Probably  5  minutes.  He  was 
along  with  Mr.  Sachen.  It  is  cumulative,  however, 
we  have  instructions  to  the  jury  providing  if  one 
side  has  stronger  evidence,  why,  they  should  pro- 
duce it.  I  feel  we  should  call  the  witness  for  [386] 
that  reason. 

Mr.  Buckalew:  I  would  like  to  finish  the  case 
now,  your  Honor,  then  we  can  ixei  on  with  the 
arguments. 

The  Court:     Well,  it  is  now  4:30  and  as  I  have 
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pointed  out  to  counsel  so  often  the  court  reporter 
doesn't  get  paid  overtime  nor  does  the  court  per- 
sonnel. I  am  sure  the  jurors  would  like  to  get  this 
case  over  with,  on  the  other  hand,  they  don't  get 
paid  overtime  so  I  wonder — if  it  will  only  take  5 
minutes  tomorrow  morning,  with  that  assurance  I 
think  it  may  not  be  too  inequitable 

Mr.  Buckalew:  We  have  no  objection  to  that, 
your  Honor. 

The  Court :  That  being  the  case  then,  ladies  and 
gentlemen  of  the  jury,  this  case  will  be  continued 
until  tomorrow  morning  at  the  hour  of  10 :00  o  'clock. 
Again  T  must  instruct  you  not  to  discuss  this  case 
among  yourselves  nor  permit  others  to  discuss  it 
with  you. 

(Thereupon,  at  4:30  o'clock  p.m.,  court  was 
adjourned  to  the  next  morning,  this  case  to  be 
resumed  at  10:00  o'clock  a.m.,  December  29, 
1954.)  [387] 

December  29,  1954 

The  Court:     You  may  call  the  roll  of  the  jury. 
The    Clerk:     Trial    jury    is    all    present,    your 
Honor. 

The  Court:     You  may  call  your  next  witness. 
Mr.  Kirkland:     I  would  like  to  call  Mr.  Pass. 
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THEODORE   E.  PASS 
called  as  a  witness  for  and  on  behalf  of  the  Gov- 
ernment, in  rebnttal,  and  being  first  duly  sworn, 
testifies  as  follows  on: 

Direct  Examination 
By  Mr.  Kirkland: 

Q.     State  your  name,  please,  sir? 

A.     Theodore  E.  Pass. 

Q.     And  your  occupation? 

A.     Detective,  Anchorage  Police   Department. 

Q.  And  were  you  employed  as  a  detective  with 
the  Anchorage  Police  Department  on  September  7, 
1954?  A.     Yes,  sir. 

Q.  Is  that  your  signature  as  a  witness  on  this 
document  ?  A.     Yes,  it  is. 

The  Court :  Now,  you  are  referring,  counselor,  to 
Exhibit  No.  1,  for  the  record  sake? 

Mr.  Kirkland:     Exhibit  No.  1,  yes,  sir. 

Q.  Now,  Mr.  Pass,  did  you  contact  the  defend- 
ant Lena  Mae  Wilkins  on  that  day? 

A.     Yes,  sir,  I  did.  [389] 

Q.     Did  you  call  her  or  did  she  call  you? 

A.  No,  sir,  she  called  Chief  Miller  and  in  turn 
Chief  Miller  instructed  me  to  go  down  and  pick 
her  up. 

Q.  AVas  the  defendant  Lena  Mae  Wilkins  drunk 
or  sober  at  that  time? 

A.  She  wasn't  drunk.  She  had  been  drinking, 
])ut  she  certainly  wasn't  drunk. 

Q.     Now,  what  time  of  the  day  was  this? 
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A.  It  was  approximately  8 :30  when  I  picked  her 
lip  in  the  morning. 

Q.  And  dil  yon  later  accompany  the  defendant 
to  the  United  States  Commissioner's  office? 

A.  No,  I  went  to  the  United  States  Attorney's 
office  with  her. 

Q.     And  what  time  of  the  day  was  thaf? 

A.  That  was  in  the  afternoon  between  1 :00  and 
1:30. 

Q.  Was  the  defendant  drunk  or  sober  at  that 
time?  A.     She   appeared  to   be   sober. 

Q.     Was  she  able  to  walk  steady? 

A.     Oh,  yes. 

Q.     Or  did  you  observe?  A.     Yes. 

Q.     And  she  did  not  appear  to  you  to  be  drunk? 

A.     No,  sir,  she  definitely  wasn't  drunk. 

Mr.  Kirkland:     Your  witness. 

The  Court:     You  may  cross-examine.  [390] 

Cross-Examination 
By  ^Ir.  Buckalew : 

Q.  Where  was  the  defendant  Lena  Mae  Wilkins 
Avhen  you  went  down  to  get  her? 

A.  She  was  standing  in  front  of  the  H  &  M 
Barbecue. 

Q.     Do  they  sell  whiskey  down  there? 

A.     Yes,  sir,  they  do. 

Q.     How  was  Lena  Mae  dressed  ? 

A.     xVs  I  recall  she  had  on  slacks  and  a  jacket. 

Q.     She  looked  like  she  had  been  up  all  night? 
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A.  She  didn't  give  me  the  appearance  of  being 
up  all  night,  because  most  of  those  people  are  u]>  all 
night  down  there. 

Q.  Will  you  answer  the  question,  did  she  look 
like  she  had  been  up  all  night? 

A.     Not  to  me,  no. 

Q.  Did  she  look  like  she  had  had  a  good  night's 
sleep? 

A.  A¥ell,  sir,  I  have  never  seen  her  after  a  good 
night's  sleep,  so  I  wouldn't  know. 

Q.     Were  her  eyes  bloodshot? 

A.  No,  I  didn't  take  particular  notice  of  them. 
They  didn't  appear  to  be  bloodshot,  as  I  recall. 

Q.     Did  you  observe  her  walk? 

A.  I  saw  her  when  she  walked  to  the  car  and 
when  she  got  out  of  [391]  the  car. 

Q.     Did  you  smell  liquor  on  her  breath  ? 

A.     Yes,  sir,  in  the  morning. 

Q.     Pretty  strong  smell? 

A.  Well,  the  car  was  closed  up  and  you  could 
smell  the  whiskey  readily. 

Q.     Was  she  in  the  back  seat  or  front? 

A.     She  was  in  the  front  seat. 

Q.     Was  she  sitting  next  to  you? 

A.  Well,  there  was  only  the  2  of  us  in  the  front 
seat. 

Q.     You  and  Lena  Mae?  A.     Yes. 

Q.     Did  she  call  Chief  Miller  first? 

A.     That  is  right. 

Q.     And  Chief  Miller  sent  you  down  to  see  her? 

A.     Yes,  sir. 


398  James  Taylor  Yokely  vs. 

(Testimony  of  Theodore  E.  Pass.) 

Q.  AMiat  did  Tjeiia  Mae  tell  you  when  you  first 
got  dowai  there? 

A.  As  I  recall  she  said  she  wanted  to  sign  a 
complaint  against  Yokely.  That  was  the  first  word. 

Q.     Now,  what  frame  of  mind  was  she  inf 

A.     She  appeared  to  be  quite  angry  at  Yokely. 

Q.  Did  she  appear  to  be  so  angry  she  was  almost 
in  a  state  of  hysteria  or  fit?  A.     No,  no. 

Q.  Did  she  want  to  get  Yokely  in  jail  as  soon 
as  possible?  [392] 

A.  Well,  I  don't  know  how  soon  she  wanted  to 
get  him  in  jail.  She  merely  stated  she  wanted  to 
sign  a  complaint  against  Yokely. 

Q.  When  somebody  signs  a  complaint  against 
them,  doesn't  it  naturally  follow  that  the  com- 
plaint  

Mr.  Kirkland:  I  object  to  the  question  as  call- 
ing for  a  conclusion. 

The  Court :  Objection  sustained.  It  calls  for  a 
conclusion. 

Q.  The  complaint  was  eventually  signed  against 
Yokely?  A.     That  is  correct. 

Q.     Was  he  placed  in  the  Federal  Jail? 

A.  No,  he  was  placed  in  the  Federal  Jail  as  a  re- 
sult from  the  complaint  from  the  United  States 
Attorney's  office. 

Q.     When  did  you  first  contact  ^Mr.  Sachen? 

A.  Tt  was  approximately  9:05  a.m.,  in  the  morn- 
ing of  the  7th  at  the  City  Police  Station. 

Q.     T   see.  Who  notified  the  F.B.I.  ?  You  or 

A.     I  have  no  idea.  He  and  Mr.  Clark,  also  of 
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the  F.B.I.,  were  at  the  station  shortly  after  I  ar- 
rived. 

Q.  At  the  time  you  talked  to  T^ena  Mae  ho^Y  was 
her  language?  Was  it  vile? 

A.     In  the  morning'? 

Q.     Uh-huh.  A.     No.  [393] 

Q.  (By  Mr.  Dunn)  :  Mr.  Pass,  do  you  know 
whether  or  not  later  that  same  day  the  defendant 
AVilkins  took  all  of  her  clothes  to  the  Police  Station  f 

A.  Her  clothes  were  at  the  Police  Station  and 
how  they  got  there  I  couldn't  say.  I  was  busy  at 
the   Federal   Building. 

Q.  Somebody  at  least  took  her  clothes  to  the 
Police  Station  that  day? 

A.     At  her  wishes,  yes. 

Q.    At  her  wishes? 

A.     That  is  the  way  I  understand  it. 

Q.  Did  she  later  remove  them  from  the  Police 
Station? 

A.  They  were  removed.  I  don't  know  who  re- 
moved them. 

Q.  Would  that  be  something  the  Police  Depai*t- 
ment  would  do  to  accommodate  her? 

A.  Well,  to  accommodate  all  parties,  as  I  see  it, 
because  there  was  quite  a  bit  of  confusion  and  hard 
feelings.  She  wanted  to  get  out  of  there  and  she  had 
no  place  to  go  immediately.  She  wanted  her  clothes 
out  of  there  and  so  did  Mr.  Yokely  so  we  took  them 
out. 

Q.     That  was  just  an  accommodation.  It  wasn  't  an 
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inducement  of  the  particular  sort  for  this  defend- 
ant? 

A.  No,  I  don't  see  how  it  would  be  inducement 
or  favor.  We  often  do  that  in  family  squabbles  and 
different  disturbances  where  one  wants  to  move 
out.  [394] 

Q.  She  had  never  stored  her  clothes  there  be- 
J'ore  f  A.     Not  to  my  knowledge. 

Q.  Now,  didn't  you  just  testify  on  cross-ex- 
amination by  Mr.  Buckalew  that  you  had  never  seen 
the  defendant  after  she  had  had  a  good  night's 
sleep  ? 

A.  Well,  I  wouldn't  know  whether  she  had  had  a 
good  night's  sleep.  I  am  not  that  familiar  with  her. 

Q.  What  I  asked  you  is  whether  or  not  you,  as 
you  recall  your  testimony  elicited  by  Mr.  Buckalew, 
was  it  or  was  it  not  to  the  effect  that  you  had  never 
seen  the  defendant  AVilkins  after  she  had  had  a 
good  night's  sleep? 

A.     To  that  effect,  yes,  sir. 

Q.  Then  on  the  morning  of  September  7,  the  de- 
fendant had  not  had  a  good  night's  sleep? 

A.  AVell,  she  didn't  appear  to  have  been  freshly 
arisen.  You  know  how  you  look  when  you  first  get 
out  of  bed. 

Q.  She  looked  like  she  had  been  up  for  quite 
awhile  ? 

A.  Well,  she  looked  like  she  had  been  up — I 
don't  know  for  how  long. 

Q.  I  know  she  was  up.  Well,  what  was  her  over- 
all appearance?  Was  it  neat? 
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A.     Yes,  she  appeared  neat  to  mo. 

Q.     Didn't  ap})ear  to  be  disheveled  at  all? 

A.     No,  no,  I  wouldn't  say  so. 

Q.  Did  you  go  down  to  the  East  Chester  Flats 
at  the  time  [395]  Mr.  Yokely  was  arrested  ? 

A.     Yes,  I  did. 

Q.     Did  you  go  inside  the  house? 

A.     Yes,  I  did. 

Q.  Did  you  go  into  the  room  of  tlie  defendant 
Wilkins?  A.     No.  I  don't  recall. 

Mr.  Kirkland:  I  object  to  any  further  questions 
along  that  line.  It  is  going  beyond  the  scope  of  the 
direct  examination.  The  defendant  rested  and  now 
he  is  attempting  to  reopen  his  case  on  this  matter. 

Mr.  Dunn:  Your  Honor,  I  am  still  asking  pre- 
liminary questions  as  to  the  drunken  condition  of 
the  defendant  Wilkins  on  this  particular  morning. 

The  Court:  Well,  as  I  recall,  Mr.  Kirkland,  on 
direct  examination  you  asked  this  witness  whether 
or  not  he  went  to  the  District  Attorney's  office  be- 
tween 1 :00  and  1 :30  or  he  testified  as  such. 

Mr.  Kirkland :  That  is  right,  your  Honor,  but  at 
the  time  the  statement  was  sworn  to  in  the  form  in 
which  it  has  been  offered  in  evidence,  after  that  it 
makes  no  difference  and  if  counsel  wants  to  ask 
those  questions  he  has  to  assume  the  witness  as  his 
own. 

The  Court:  I  think  that  is  right,  Mr.  Dunn. 
Therefore,  the  objection  will  have  to  be  sustained. 

Mr.   Dunn :     Your  Honor,  he  has  a   chance  for 
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redirect  [396]  examination.  I  don't  mind  him  ques- 
tioning the  witness  further. 

Tlie  Court:  No,  that  isn't  the  point,  counselor. 
It  is  the  question  of  evidentiary  procedure  and  the 
question  apparently  has  gone  beyond  the  scope  of 
direct  examination,  therefore,  if  you  want  to  make 
him  your  witness  you  may  do  so. 

Mr.  Dumi:     I  am  perfectly  willing  to  adopt  him. 

The  Court:  Are  you  through  with  your  cross- 
examination  then? 

Mr.  Dunn :  I  have  trouble  distinguishing  betw^een 
the  2.  I  am  not 

Q.  (By  Mr.  Dunn)  :  Now,  you  testified,  did  you 
not,  that  the  defendant  Wilkins  seemed  quite  angry 
at  the  defendant  Yokely? 

A.  In  the  morning  when  I  first  picked  her  up, 
that  is  correct. 

Q.  But  that  it  did  not  reach  the  stage  of  hys- 
teria or  having  a  fit? 

A.     No,  not  to  my  estimation. 

Q.     Was  she  appreciably  aggravated  and  upset? 

A.     She  Avas  angry.  She  was  quite  angry. 

Q.     Quite  angry?  A.     Yes. 

Q.     Now,  was  Mr.  Sachen  present  at  this  time? 

A.     When  I  picked  her  up? 

Q.     When  she  was  quite  angry? 

A.  She  had  simmered  down  considerably  when 
we  got  to  the  [397]  Police  Station  and  all  through 
obtaining  the  statement  she  w^as  more  her  normal 
self. 
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Q.  Then  I  take  it  it  took  her  about  10  minutes 
to  get  settled  down,  is  that  correct  ? 

A.  No,  I  wouldn't  say  it  took  her  ten  minutes.  By 
the  time  we  had  gotten  to  the  station  and  she  just 
got  out  of  the  car,  walked  back  to  my  desk,  had  a 
seat  and  had  a  cigarette,  she  didn't  seem  to  be  quite 
as  angry  as  she  had  been  when  she  first  contacted 
me. 

Q.  Did  you  see  the  defendant  Wilkins  at  any 
time  take  a  drink  that  day? 

A.     A  drink  of  liquor,  you  mean,  Mr.  Dunn? 

Q.     Any  intoxicating  beverage? 

A.     No,  I  didn't. 

Mr.  Dunn :  Your  Honor,  I  think  that  completes 
m.Y  cross.  Now,  if  this  is  in  the  nature  of  direct  ex- 
amination then  I  adopt  the  witness  as  my  own. 

The  Court:     Very  well.  You  may  do  so. 

Q.  (By  Mr.  Dunn) :  Now,  Mr.  Pass,  did  you 
ever  have  occasion  to  enter  or  look  into  the  room 
of  the  defendant  Wilkins  that  morning? 

A.  I  did  not  enter,  but  I  do  seem  to  recall  look- 
ing into  it  as  I  went  down  the  hallway  towards  the 
1)athroom  where  Yokely  was. 

Q.  Did  you  see  anything  unusual  or  out  of  the 
way  there? 

A.     Not  that  I  recall,  no.  [398] 

Q.  Did  you  see  any  clothes  scattered  all  over 
the  floor? 

A.  T  don't  recall  seeing  them,  but  I  have  a  vague 
recollection   of   there   might    have   been    a    ])ile    of 
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clothing  at  the  foot  of  the  bed,  but,  as  I  say,  I 

didn't  go  into  the  room. 

Q.     Did  you  see  any  liquor  in  that  room? 

A.     I  don't  recall,  no. 

Mr.  Dunn:     No  further  questions. 

The  Court:  Very  well.  Now,  Mr.  Kirkland,  you 
may  cross-examine. 

Mr.  Kirkland:     No  cross. 

The  Court :  Now,  do  you  have  any  redirect  then, 
counselor  ? 

Mr.  Kirkland:     No,  your  Honor,  no  redirect. 

The  Court:  Do  you  have  any  cross  on  Mr. 
Dunn's  adopting  this  witness,  Mr.  Buckalew? 

Mr.  Kirkland:  I  object  to  that.  I  don't  thinly 
counsel  should  have  any  right  of  cross-examination. 

The  Court:     Objection  overruled,  if  he  does. 

Mr.  Buckalew:     I  do  not,  your  Honor. 

The  Court:  Thank  you.  Very  well.  Then  you 
may  step  down. 

(Thereupon,   the   witness   was    excused  and 
left  the  stand.) 

The  Court:     You  may  call  your  next  witness. 

Mr.  Kirkland:     Nothing  further. 

The  Court:     Is  there  any  surrebuttal? 

Mr.  Dunn :  Not  on  behalf  of  the  defendant  Wil- 
kins.  [399] 

Mr.  Buckalew:  None  on  behalf  of  the  defendant 
Yokely. 

The  Court :  Very  well.  That  being  the  case  then 
both  parties  rest.  The  court  will  stand  in  recess  for 
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ten  minutes  while  counsel  look  over  the  instructions 
before  proceeding-  with  the  arguments. 

(Whereupon,  at  10:25  o'clock  a.m.,  follow- 
ing a  10-minute  recess,  court  reconvenes  in  the 
Judge's  Chambers  with  all  counsel  and  the 
court  reporter  being  present,  and  the  following 
proceeding  were  had:) 

The  Court:  At  the  request  of  Mr.  Dunn,  coun- 
sel for  the  defendant  Wilkins,  all  counsel  are  pres- 
ent in  the  Judge's  Chambers  desiring  to  take  ex- 
ceptions, if  any  they  have,  to  the  instructions  in  the 
Chambers  rather  than  at  the  bench  for  the  reason 
that  it  makes  it  rather  crowded  when  there  are  so 
many  counsel  before  the  bench  and  also  the  ques- 
tion of  keeping  it  quiet  enough  in  order  that  the 
jurors  may  not  hear  the  exceptions,  if  any  they  take 
to  the  instructions.  That  being  the  case,  at  this  time 
the  court  would  ask,  do  you  agree  to  this,  Mr. 
Kirkland,  Mr.  Plummer? 

Mr.  Kirkland :     Yes,  your  Honor. 

Mr.  Plummer:     Yes,  your  Honor. 

Mr.  Buckalew:     Yes,  your  Honor. 

Mr.  Dunn:     Yes,  your  Honor. 

The  Court:  Very  well.  At  this  time  then  the 
Government  may  take  their  exceptions,  if  any  they 
have,  to  the  instructions.  [400] 

Mr.  Kirkland:     No  exceptions. 

The  Court:  Very  well.  At  this  time  then,  Mr. 
Dunn,  you  may  take  your  exceptions  to  the  instruc- 
tions, if  any  you  have. 

Mr.  Dunn:     Your  Honor,  Mr.  Buckalew  and   I 
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have  not  had  a  chance  to  go  over  these  together,  so 
some  of  these  I  make  will  be  in  the  nature  of  a 
suggestion  to  him.  This  is  my  own ;  on  Page  5,  either 
at  the  end  of  the  second  paragraph  or  at  the  end  of 
the  i^age  J  would  request  that  the  court  add  on 
language  of  this  nature:  "In  deciding  the  lack  of 
understanding  on  the  part  of  the  person  making 
such  a  statement  you  ma}-  consider  the  degree  of 
sobriety  or  drunkenness  of  the  person  making  the 
statement."  And  then  after  the  word  ''hnd" 

The  Court:     That  is  on  Line  22? 

Mr.  Dunn:  Line  32,  your  Honor,  in  the  last 
paragraph.  I  would  suggest  that  the  court  insert 
the  words  "beyond  a  reasonable  doubt." 

The  Court:     Well,  let  the  exception  be  noted. 

Mr.  Dunn:  On  Page  9,  your  Honor,  or  else  on 
Page  15  after  Line  14,  one  of  the  two  i^laces,  I 
think  there  should  be  inserted  the  rule  of  law  that  a 
statement  that  is  false  in  part  may  be  distrusted  as 
to  the  whole.  In  other  words,  I  think  that  the  jury 
should  be  instructed  that  this  business  of  falsity  in 
part  leads  to  distrust  of  the  whole,  and  applies  not 
only  to  the  testimony  of  a  witness,  but  also  to  a 
signed  statement.  [401] 

The  Court :     Let  the  exception  be  noted. 

i\Ir.  Dunn  :  On  Page  12,  your  Honor,  I  think  that 
the  instruction  should  continue,  so  as  to  inform  the 
jury  along  the  following  lines — however,  I  make  this 
as  a  suggestion  to  Mr.  Buckalew.  He  may  make  the 
exception  or  not  as  he  pleases — "If  you  find  that 
the  conspiracy  was  in  fact  terminated  at  the  time 
the    written   statement   of   the    defendant    AVilkins 


United  States  of  America  407 

Avas  given  you  are  not  to  eonsidei-  the  written  state- 
ment against  the  defendant  Yokely." 

The  Court :     Let  tlie  exception  be  noted. 

Mr.  Dunn:  Do  you  wish  to  make  that  exception, 
Air.  Buckalew?  That  is  not  mine.  I  suggested  it  to 
him. 

The  Court:  In  that  i*espect  I  suggest  you  let 
Mr.  Buckalew  make  his  own  exceptions  and  if  you 
desire  at  this  time,  because  of  the  informality  of 
our  presence  here.  You  may  go  into  a  discussion  off 
the  record  on  it. 

Mr.  Buckalew:  I  would  like  to  take  an  excep- 
tion in  the  alternative.  I  will  make  my  exception 
and  then  take  Mr.  Dunn's  exception  as  an  alter- 
native. 

The  Court:  You  are  all  through  then,  Mr.  Duim, 
is  that  correct? 

Mr.  Dunn:  I  am  not  sure,  your  Honor.  One 
second,  please.  I  am,  your  Honor. 

The  Court:  Very  well.  Mr.  Buckalew,  you  may 
take  your  exceptions,  if  any  you  have,  at  this  [402] 
time. 

Mr.  Buckalew:  I  think  Mr.  Dunn  covered  them 
all  except  Instruction  No.  12.  I  don't  believe  there 
is  any  evidence  that  the  conspiracy  extended  be- 
yond the  date  in  the  indictment.  From  reading  the 
indictment,  and  from  the  very  nature  of  the  crime 
it  appears  that  it  terminated  on  the  expiration  of 
the  date  set  out  in  the  second  count  of  the  indict- 
ment. For  that  reason  I  believe  it  is  a  preliminaiy 
question;  something  that  the  court  should  rule  ou. 
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and  I  believe  the  court  is  in  error  in  leaving  it  up 
to  the  jury  to  decide  wliether  or  not  the  conspiracj" 
has  in  fact  terminated  or  still  existing  on  Septem- 
ber 7. 

The  Court :  AVhat  position  does  that  District  At- 
torney's  office  take  in  respect  thereto? 

Mr.  Kirkland:     Your  Honor,  T  apologize. 

The  Court:  On  Xo.  12.  In  other  words,  Mr. 
Buckalew  states  to  the  court  that  the  conspiracy 
did  not  continue  beyond  the  13th  day  of  April. 

]\lr.  Kirkland:  The  Governments  contends  it  is 
still  continuing.  In  other  words,  if  there  is  an  at- 
tempt to  conceal  it  to  evade  detection 

Mr.  Dunn:     On  that  point,  your  Honor 


Mr.  Kirkland:  I  contend  they  are  still  trying 
to  evade  detection  to  the  conspiracy,  so  it  is  up  to 
the  jury  to  decide. 

Mr.  Dunn :  On  that  point,  your  Honor,  I  would 
like  to  submit  there  isn't  any  evidence.  The  District 
Attorney  didn't  even  offer  any  evidence  of  a  con- 
spiracy continuing  to  the  present  [403]  time  and  it 
is  because  of  the  fact  that  the  court  has  indicated 
in  the  past  that  the  continuation  of  conspiracy  is 
a  question  for  the  jury  that  I  think  the  jury  should 
be  instructed  with  respect  to  that  particular  point, 
they  should  decide  whether  or  not  that  conspiracy 
is  continuing,  and  base  the  consideration  of  that 
statement  against  Yokely  on  their  determination  as 
to  whether  or  not  the  consi^iracy  continued. 

Mr.  Buckalew:  John,  I  don't  think  there  is  am^ 
evidence  in  tlie  record  that  the  conspiracy  is  con- 
tinuing. 
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Mr.  Dunn :     I  don't  think  they  tried  to  prove  it. 

Mr.  Kirkland:  Excuse  me.  If  the  couii:  please, 
that  is  something  to  be  drawn  from  inference  and 
from  facts  and  circumstances  I  submitted  to  the 
jui'v  in  this  case.  There  is  ample  evidence,  in  my 
opinion,  from  which  the  jury  can  draw  tliose  in- 
ferences. 

The  Court:  I  point  out  to  you  i]i  Instru^-tiou 
No.  12  the  last  sentence  says,  "the  date  of  alleged 
conspiracy." 

Mr.  Buckalew:  My  position  must  be  in  error  on 
the  law  then  because  the  Government  would  always 
contend  that  the  conspiracy  was  still  in  being",  other- 
wise they  would  have  the  duty  to  run  down  and 
advise  the  Goverimient  of  all  the  facts. 

The  Court:  Well,  in  that  respect  the  court  does 
believe  that  your  theory  of  the  law  is  not  in  harmony 
with  the  weight  of  the  law,  therefore,  let  the  ex- 
ception be  noted.  Do  you  have  any  others,  Mr. 
Buckalew  ? 

Mr.  Buckalew:     That  is  all.   [404] 

The  Court :  Very  well.  That  being  the  case  then 
let's  go  back  into  court  and  commence  with  the 
arguments. 

(Whereupon,  at  10:46  o'clock  a.m.,  court 
reconvenes  in  the  main  courtroom,  and  the  fol- 
lowing proceedings  were  had  in  the  presence  of 

the  jury.) 

The  Court:  Let  the  record  show  all  the  jurors 
are  back  and  present  in  the  box.  Yvry  well.  Mr. 
Kirkland,  you  may  proceed. 
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(Whereupon,  following  the  closing  arguments 
of  counsel  for  the  plaintiff  and  counsel  for  the 
defendants,  the  following  proceedings  were 
had.) 

Mr.  Yokely:  I  have  something  to  say  in  my  be- 
half. 

The  Court:  You  may  approach  the  bench  mth 
your  counsel  only. 

(Whereupon,  all  counsel  approach  the  bench, 
and  also  the  defendant  Yokely,  and  the  follow- 
ing proceedings  were  had  out  of  hearing  of  the 
jury.) 

Mr.  Yokely:  I  want  to  bring  out  to  the  jury 
about  what  he  brought  up  about  the  witness  for — 
Alvin  Placide  and  this  Carl  Samuels.  These  people 
do  exist  and  I  haven't  had  time  to  present  them 
here  and  I  don't  have  the  money  to  send  after  these 
people  like  the  Government  does.  If  I  did  have  time 
I  would  try  to  get  them  and  give  me  a  half  way  fair 
trial. 

The  Court:  Well,  here  is  the  position  the 
court  has  to  take:  You  had  counsel  aj^pointed  to 
represent  you.  They  presented  the  case  and,  frankly, 
I  think  very  ably.  [405] 

Mr.  Yokely :  I  understand  that,  but  I  didn't  have 
time.  I  thought  I  would  get  the  time  to  get  these 
people  here. 

The  Court :  In  that  respect  that  is  something  I 
can't  do  anything  about  at  this  time.  When  the 
case  was  presented  that  could  have  been  explained. 
It  wasn't  explained  and  at  this  time 
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Mr.  Yokely:  I  tried  to  explain  it  to  you  back 
in  Chambers. 

The  Court:  Yes,  I  realize  that,  however,  I  point 
out  to  you  that  you  had  ample  time  over  the  Christ- 
mas holidays  to  have  gotten  them  hei'e.  The  case 
was  not  concluded  at  that  time. 

]\Ir.  Yokely:  It  takes  money  and  time  to  locate 
them. 

The  Court:  Well,  the  court  feels,  Mr.  Yokely, 
that  you  have  had  a  very  fair  trial.  Let  the  jury 
decide  whether  jou  are  guilty  or  not.  The  court 
doesn't  decide  that  in  light  of  the  circumstances  be- 
cause of  your  representation  and  I  think  you  can  be 
proud  of  your  representation. 

Ml'.  Yokely:  I  am  proud  of  that,  but  I  still 
didn't  have  time  to  present  my  case  properly. 

Mr.  Kirkland:  Excuse  me.  Could  I  be  heard  at 
this  point? 

The  Court :     The  court  thinks  the  record  is  clear. 

Mr.  Kirkland:  I  would  like  to  have  this  ter- 
minated— indirectly  what  he  can't  do  directly. 

The  Court :  Excepting  this :  That  his  concern  is 
to  have  it  before  the  jury.  The  court  doesn't  feel 
there  is  groimds  to  let  it  go  before  the  jury,  there- 
fore, it  is  just  a  matter  of  [406]  record.  I  will  have 
to  deny  your  motion,  Mr.  Yokely,  for  the  reasons 
I  have  given  before  on  that  basis. 

(Whereupon,  all  counsel  return  to  their  re- 
spective tables  and  the  following  proceedings 
were  had  in  the  presence  of  the  jury.) 

The  Court:     Counsel  states  that  he  wants  to  make 
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a  motion  to  the  court,  but  does  not  want  to  make  it 
in  the  presence  of  the  jury,  that  is  counselor  Bucka- 
lew.  That  being  the  case  then  counsel  may  come  to 

the  bench. 

(AVhereupon,  all  counsel  approach  the  bench 
and  the  following  proceedings  were  had  out  of 
the  hearing  of  the  jnry.) 

^Ir.  Dimn:  Let  the  record  show,  your  Honor, 
that  I  am  making  the  same  motion. 

The  Court :     Very  w^ell. 

Mr.  Buckalew :  I  would  like  to  move  at  this  time 
that  the  court  grant  a  mistrial  on  the  ground  that 
Mr.  Kirkland  in  his  argument  commented  indirectly 
to  the  fact  that  Lena  Mae  Wilkins  did  not  take  the 
stand  in  her  own  behalf. 

Mr.  Dunn :  If  your  Honor  please,  he  made  that 
comment  tmce,  indirectly  both  times.  One  was  where 
he  said  something  to  the  effect  that  the  District  At- 
torney did  not  have  the  power  to  produce  these  other 
witnesses. 

The  Court:     Yes. 

Mr.  Dunn:  And  in  the  second  place  was  that 
Yokely  hitting  the  defendant  was  rather  successful 
in  preventing  her  from  [407]  testifying. 

The  Court:  In  that  respect  the  motion  will  be 
denied  on  behalf  of  both  defendants  for  the  reason 
the  instruction,  which  the  court  has  caused  to  be 
prepared,  which  is  part  of  the  instructions,  points 
out  specifically  that  a  defendant  need  not,  under  the 
laws  of  the  Territory  of  Alaska,  take  the  witness 
stand. 
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Mr.  Buckalew:  I  would  like  to  make  one  com- 
ment. I  feel  certain  that  it  is  .sncli  a  grave  error 
tliat  it  can't  be  cured  by  the  instructions.  I  believe 
that  is  the  law. 

Mr.  Dunn :    I  believe  it  is,  too,  your  Honor. 

The  Court :     AVell,  motion  denied. 

(Whereupon,  all  counsel  returned  to  their 
respective  tables,  the  Court  read  its  written 
instructions  to  the  jury,  and  thereafter  the  case 
was  submitted  to  the  .jury  to  deliberate  upon 
their  verdict.)  [408] 

December  30,  1954 

The  Court:  The  jurors  may  please  take  their 
places  in  the  box. 

Mr.  Dunn:  If  the  court  please,  we  would  like  to 
speak  to  the  judge  in  Chambers  before  we  proceed 
here  and  it  seems  to  be  just  as  well  that  the  jury 
didn't  take  the  box  until  we  have. 

The  Court:  Well,  it  won't  take  long,  will  it, 
counselor  ? 

Mr.  Dumi:     No,  it  won't. 

The  Court :  I  wonder  if  the  jurors  couldn  't  take 
their  places  in  the  box  in  the  meantime  and  the 
court  will  stand  in  recess  imtil  the  call  of  the  gavel. 

(Whereupon,  at  10:12  o'clock  a.m.,  all  coun- 
sel and  the  court  reporter  being  present,  court 
reconvened  in  the  Judge's  Chambers  and  the 
following  proceedings  were  had.) 

The  Court :     At  the  request  of  counsel  for  the  de- 
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as  to  what,  has  taken  place  and  have  the  bailiff  stay 
Avitli  tlK^ni  until  such  time  as  she  is  ])rought  over 
to  the  jail  for  a  couple  of  hours  and  report  later 
on.  [412] 

Mr.  Fitzo'erald:     Is  it  a  sealed  verdict? 

The  Court:     Yes. 

Mr.  Groh:     Hand  the  verdict  in  before  that. 

The  Court:  I  don't  know  al)Out  that.  I  don't 
think  so. 

Mr.  Groh:  I  suggest  the  verdict  l)e  handed  in 
before  we  go  in  and  tell  the  jury. 

Mr.  Dunn :      I  think  so,  your  Honor. 

The  Court:  How?  She  isn't  here  to  even  waive 
that. 

Mr.  Buckalew:  It  might  be  prejudicial  to  the 
Government,  if  they  hear  she  is  dead  drunk  and 

Mr.  Plummer:  As  I  understand  it,  the  verdict 
has  been  sealed  and  has  already  been  delivered  to 
the  Clerk  of  the  Court. 

The  Court:  No,  I  don't  think  so.  The  Foreman 
always  has  it. 

Mr.  Buckalew:  What  is  to  prevent  one  of  the 
jurors  from  changing  their  mind? 

Mr.  Fitzgerald :  The  Foreman  is  required  by  law 
to  keep  it  in  his  custody  once  it  is  sealed. 

The  Court:  That  is  right.  Suppose  we  poll  the 
jury  and  one  of  the  jurors  has  knowledge  that  Lena 
Mae  is  now  dead  drunk,  it  would  substantiate  your 
position  she  was  drunk  all  the  time,  then  when  we 
go  to  poll  the  jury 

Mr.  Dunn :  That  could  work  either  way,  your 
Honor,  and  I  don't  think  the  jury  should  be  told 
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about  this  because  it  is  not  a  matter  of  evidence 
that  they  have  a  right  to  consider  in  deciding  the 
case.  All  admissible  evidence  is  already  in  and  I 
don^t  [413]  think  anything  further  in  the  way  of 
information  or  whatever  you  want  to  call  it  should 
l)e  given  to  that  jury  until  that  verdict  is  out  of  the 
custody  of  the  jury. 

The  Court:  Yes,  but  here  is  what  I  am  worried 
about,  Mr.  Dunn,  and  that  is  this:  Supposing  now 
that  the  verdict  is  given  to  the  Clerk  of  the  Court. 
She  wasn't  here  when  that  was  stipulated  to. 

Mr.  Groh :  Your  Honor,  how  about — maybe  this 
could  solve  it — how  about  the  possibility  of  instruct- 
ing the  foreman  to  keep  it.  In  other  words,  keep 
the  verdict  in  his  possession.  Leave  it  standing  in 
status  quo  and  not  advise  them  except  that  some- 
thing unavoidable  has  happened  and  after  the  pro- 
ceedings is  over,  if  they  desire,  you  can  tell  them 
after  the  verdict  is  read. 

The  Court:  I  don't  know.  These  people  could 
never  sit  again.  It  is  going  to  be  a  new  page  any- 
way, so  let's  assume  there  might  be  some  grounds 
for  a  new  trial,  we  can't  iufluence  or  bias  them.  I 
haven't  any  objection  to  instructing  the  jury  as  to 
the  obligations  of  the  sealed  verdict,  but  I  feel  that 
they  likewise  should  l^e  informed  of  her  problem. 

Mr.  Groh:  Your  Honor,  I  think,  as  Mr.  Dunn 
]:)oints  out,  there  is  some  possibility  it  could  affect 
their  verdict  either  for  or  against  the  Government. 

The  Court:     But  the  verdict  is  already  completed. 

Mr.  Groh:  Let's  assume  ou  the  polling  of  the 
jury 
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Mr.  Buckalew:  That  is  where  it  would  come 
in.  [414] 

Mr.  Groh:  Let's  assume  it  is  a  verdict  of  ac- 
quittal. Because  the  defendant  didn't  show  up  and 
because  she  is  dead  drunk  at  the  time  the  jury  came 
back,  when  they  ask,  ' '  Is  that  your  true  and  correct 
verdict,"  they  could  say,  "No,  I  have  changed  my 
mind." 

Mr.  Dunn :  You  see,  that  is  what  I  am  very  much 
concerned  about. 

The  Court:    You  might  have  a  point. 

Mr.  Groh:  I  don't  think  anybody  would  be  prej- 
udiced if  we  just  said  something  miavoidable  has 
happened. 

Mr.  Fitzgerald:  Say  something  has  happened. 
I  wouldn't  say  unavoidable. 

The  Court:  All  right.  Now,  I  do  believe  that  we 
ought  to  have  the  defendant  brought  forthwith  to 
some 

Mr.  Groh:     To  the  jail? 

The  Court :  Yes,  and  I  feel  she  should  have  been 
brought  to  the  jail,  Mr.  Dunn — for  the  record 
here — this  morning  as  soon  as  you  found  that  out. 

Mr.  Dunn:  I  didn't  find  it  out  until  I  came  over 
here  for  the  verdict. 

The  Court:     I  see. 

Mr.  Buckalew:  I  didn't  find  out  about  it  until 
I  asked  Yokely  where  Lena  Mae  was. 

The  Court:  All  right.  Then  in  the  meantime 
what  do  you  think  we  should  do  concerning  the  jury 
and  jury  bailiffs?  [415] 

Mr.  Dunn :     Your  Honor,  I  feel  that  if  that  ver- 
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diet  remains  in  the  hands  of  the  jury  that  the  jury 
should  be  kept  from  wandering  around  on  the 
streets  or  they  will  find  out  al)out  it. 

The  Court:     That  is  the  position  I  take. 

Mr.  Dunn :  I  think  they  should  be  asked  to  retire 
to  the  jury  room. 

Mr.  Fitzgerald:  Your  Honor,  if  they  are  going 
to  the  jury  room — if  she  is  as  drunk  as  that  it  mio-ht 
take  quite  a  bit  to  sober  her  up  and  maybe  we  ought 
to  have  a  doctor  down  here. 

The  Court:  That  is  the  next  thing  I  was  going 
to  come  to.  Then  the  bailiff  would  have  to  serve 
them  lunch  also  and  then  set  it  down  for  1 :30  or 
2:00  o'clock  to  come  back  into  court. 

Mr.  Dunn:  I  think  a  doctor  can  sober  somebody 
up  pretty  fast  with  shots. 

Mr.  Groh:  Yes,  Dr.  O'Malley  explained  it  to  us 
one  time. 

The  Court:     Let's  go  back  to  court  on  that  basis. 

(Whereupon,  at  10:25  o'clock  a.m.,  following 
the  proceedings  in  the  Judge's  Chambers,  court 
reconvenes,  and  the  following  proceedings  were 
had:) 

The  Court:  You  may  call  the  roll  of  the  [416] 
jury. 

The  Clerk :     Trial  jury  is  all  present,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
have  you  reached  a  verdict? 

Foreman  Asplund:    Yes,  we  have,  your  Honor. 

The  Court:  The  court  at  this  time  instructs  you, 
Mr.  Asplund,  as  foreman  of  the  jury,  to  retain  that 
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verdict  in  your  possession  and.  not  to  let  it  get  out 
of  your  possession,  and  the  court  at  this  time  in- 
structs the  bailiffs  of  the  jury  to  go  with  the  jurors 
to  retire  to  the  jury  room.  Something  has  come  up 
that  requires  your  further  service  and  the  court 
will  advise  you  as  soon  as  possible  as  to  what  further 
disposition  is  to  be  made. 

(Whereupon,  the  jury  retired  to  the  jury 
room  to  await  being  called  and  at  12:00  o'clock 
noon,  with  the  jury  being  present,  the  following 
proceedings  were  had:) 

The  Court:  Let  the  record  show  all  the  jurors 
are  back  and  present  in  the  box.  The  court  has  been 
advised  by  3- ou,  Mr.  Asplund,  that  you  have  reached 
a  verdict.   Is  that  correct? 

Foreman  Asplund:      That  is  correct. 

The  Court :     You  may  hand  it  to  the  bailiff. 

(Whereupon,  the  sealed  verdict  was  handed 
to  the  bailiff  and  the  bailiff  handed  it  to  the 
Couii:,  and  the  Court  handed  the  verdict  to  the 
Deputy  Clerk  with  the  instructions  that  the 
verdict  be  [417]  read  and  filed.) 
*     *     * 

The  Court :     Is  that  your  verdict,  so  say  ye  all  ? 

(All  jurors  responded  yes  to  the  question.) 

The  Court:  Do  either  of  counsel  want  the  jury 
polled? 

Mr.  Buckalew:  Your  Honor,  on  behalf  of  Mr. 
Yokely  I  would  like  the  jury  polled. 
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The  Court:     Very  well.    You  may  poll  the  jury. 

(Thereupon,  the  jury  is  polled  and  each  and 
every  juror  answers  that  the  verdicts  just  read 
were  his,  and  the  jury  is  excused.)  [419] 

United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Iris  L.  Stafford,  Official  Court  Reporter  of  the 
above-entitled  Court,  hereby  certify : 

That  the  foregoing  is  a  true,  full  and  correct 
transcript  of  the  proceedings  on  the  trial  of  the 
above-entitled  cause,  not  including  the  examination 
of  the  jurors  nor  the  closing  arguments  of  counsel 
to  the  jury,  taken  by  me  in  stenograph  in  open 
court  at  Anchorage,  Alaska,  on  December  20,  21,  22, 
23,  27,  28,  29,  and  30,  1954,  and  thereafter  tran- 
scribed by  me. 

/s/  IRIS  L.  STAFFORD. 
[Endorsed] :     Filed  June  9,  1955. 


[Title  of  District  Court  and  Cause.] 
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CLERK'S  CERTIFICATE 

I,  Wm.  A.  Hilton,  Clerk  of  the  above-entitled 
court,  do  hereby  certify  that  pursuant  to  the  ])ro- 
visions  of  Rule  10  (1)  of  the  United  States  Court  of 


422  James  Taylor  Yokely  vs. 

Appeals,  Ninth  Circuit,  the  provisions  of  Rule  75 
(g)  (o)  of  the  Federal  Rules  of  Civil  Procedure, 
and  the  designation  of  counsel  for  Appellant,  I  am 
transmitting  herewith  the  Original  Papers  and  Ex- 
hi])its  in  my  office  dealing  with  the  above-entitled 
action  or  proceeding,  together  with  the  court  re- 
porter's transcript  of  all  of  the  testimony  taken  at 
the  trial  of  the  cause. 

The  papers  and  exhibits  transmitted  herewith  are 
described  as  follows : 

1.  Indictment. 

2.  Court's  minutes   of  December  20,   1954, 
appointing  counsel. 

3.  Defendant's  proposed  instruction  No.  1. 

4.  Defendant's  proposed  instruction  No.  2. 

5.  Defendant's  proposed  instruction  No.  3. 

6.  Court's  instruction  to  jury. 

7.  Verdict. 

8.  Motion  for  judgment  of  acquittal  or  new 
trial. 

9.  Order  extending  time  to  renew  motion  for 
acquittal  or  in  the  alternative  for  new  trial. 

10.  Judgment,  sentence  and  commitment. 

11.  Court's  minutes   of   February   7,   1955, 
denying  motion  for  new  trial. 

12.  Notice  of  Appeal. 

13.  x\ppellant's   designation   of  contents   of 
original  record. 

14.  Court's  memorandum  opinion  dated 
March  8,  1955. 
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15.  Order  of  Appellate  Court  dated  March 
28,  1955. 

16.  Order  of  Appellate  Court  dated  May  6, 
1955,  extending  time  to  docket  record  on  appeal. 

17.  Reporter's  transcript  of  testimony  in  2 
volumes. 

18.  Appellee's  exhibits  1,  2,  3,  4,  5,  6,  and  7. 

The  papers  herewith  transmitted  constitute  the 
record  on  appeal  from  the  judgment  filed  and  en- 
tered in  the  above-entitled  action  by  the  above- 
entitled  court  on  January  18,  1955,  to  the  United 
States  Court  of  Appeals  at  San  Francisco,  Cali- 
fornia. 

Dated  at  Anchorage,  Alaska,  this  24th  day  of 
June,  1955. 

[Seal]        /s/  WM.  A.  HILTON, 

Clerk  of  the  United  States  District  Court,  Third 
Division,  Alaska. 


[Tile  of  District  Court  and  Cause.] 

Cr.  3122 

CLERK'S  CERTIFICATE 

I,  Wm.  A.  Hilton,  Clerk  of  the  above-entitled 
Court,  do  hereby  certify  that  I  am  transmitting  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  Original  Papers  dealing  with  the  above-en- 
titled action  or  proceeding  not  included  with  the 
])apers  transmitted  to  said  Court  of  Ap])eals  with 
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my  eortificate  dated  June  24,  1955,  which  papers, 
among-  others,  inchides  the  court's  minutes  of  De- 
cember 1,  3  and  20,  1954,  Setting-  Time  for  Arraign- 
ment, Arraignment  and  Setting  Time  for  Plea,  Plea 
of  Not  Guilty,  and  all  proceedings  pertaining  to  the 
trial.  Said  papers  herewith  transmitted  to  be  and 
they  are  hereby  consolidated  with  the  original 
papers  transmitted  on  the  24th  day  of  June,  1954, 
as  aforesaid. 

Dated  at  Anchorage,  Alaska,  this  6th  day  of  Sep- 
tember, 1955. 

[Seal]         /s/  WM.  A.  HILTON, 
Clerk,  United  States  District  Court,  Third  Judicial 
Division,  Alaska. 


[Endorsed] :  No.  14798.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  James  Taylor 
Yokely,  Appellant,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
District  Court  for  the  District  of  Alaska,  Third 
Division. 

Filed  June  27,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14798 

JAMES  TAYLOR  YOKELY, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS 

Appellant  designates  the  following  as  points  on 
which  he  intends  to  rely : 

1.  That  the  court  erred  in  denying  the  defend- 
ant's motion  for  a  mistrial  at  the  close  of  all  the 
evidence. 

2.  That  the  court  erred  in  denying  defendant's 
motion  for  judgment  of  acquittal  and  in  the  alter- 
native a  new  trial. 

3.  That  the  verdict  is  contrary  to  the  weight  of 
the  evidence. 

4.  That  the  verdict  is  not  supported  by  sub- 
stantial evidence. 

5.  That  the  court  erred  in  giving  instruction 
No.  12. 

6.  That  the  court  erred  in  charging  the  jury  and 
specifically  in  refusing  to  charge  the  jury  as  I'e- 
quested  in  defendant's  proposed  instruction  No.  1. 
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7.  That  the  defendant  was  substantially  preju- 
diced and  deprived  of  a  fair  trial  by  reason  of  the 
comment  of  the  prosecuting  attorney  on  the  failure 
of  the  defendant  Lena  Mae  Wilkins  to  take  the 
stand. 

8.  That  the  court  erred  in  admitting  the  govern- 
ment's exhibit  No.  1. 

DAVIS,  RENFREW  & 
HUGHES. 

By  /s/  JOHN  C.  HUGHES. 


Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  September  2,  1955. 
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No.  14,798 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


James  Taylor  Yokely, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


Appeal  from  the  District  Court  for  the  District  of  Alaska, 
Third  Judicial  Division. 

BRIEF  OF  APPELLANT. 


I. 

JURISDICTIONAL  STATEMENT. 
This  is  an  appeal  from  a  judgment  of  conviction  in 
the  District  Court  for  the  District  of  Alaska,  Third 
Division.  The  appellant  was  charged  in  the  indict- 
ment with  unlawfully  and  feloniously  conspiring  with 
Lena  Mae  Wilkins  to  violate  the  laws  of  the  United 
States,  to-wit:  Section  2422,  Title  18,  USCA,  namely, 
transporting  within  a  possession  of  the  United  States 
a  female  person  on  the  line  of  an  interstate  carrier 
with  the  intent  and  purpose  that  said  person  engage 
in  the  practice  of  prostitution  and  debauchery.    The 


indictment  contains  two  counts.  On  the  first  count  of 
the  indictment  three  specific  overt  acts  were  set  forth 
alleging  that  the  defendants  did  or  performed  certain 
acts  on  or  about  the  19tli  day  of  April,  1954.  The  sec- 
ond count  of  the  indictment  alleged  that  the  defend- 
ants did  or  performed  two  specific  overt  acts  in  fur- 
therance of  the  objects  of  the  conspiracy  on  or  about 
the  13th  day  of  April,  1954.    (See  Record  3,  4  and  5.) 

The  appellant  entered  a  plea  of  not  guilty  (R  6) 
and  after  a  trial  by  jury  he  was  foimd  guilty  of  both 
counts  of  the  above  described  offense  and  thereafter, 
on  the  18th  day  of  January,  1955,  the  appellant  was 
sentenced  to  imprisonment  for  the  term  and  period 
of  five  years  on  each  count,  said  sentence  of  count 
two  to  run  concurrently  with  the  sentence  imposed  on 
count  one,  and  said  sentence  to  commence  on  the  30th 
day  of  December,  1954.     (R  35.) 

Motion  for  judgment  of  acquittal  and  new  trial 
(R  33)  was  filed  on  January  10,  1955,  and  was  denied 
on  the  7th  day  of  February,  1955.  (R  38.)  Notice  of 
appeal  was  filed  on  the  10th  day  of  February,  1955. 
(R  38.) 

The  District  Court  had  jurisdiction  to  try  the  case 
by  virtue  of  the  provisions  of  53-1-1  and  53-2-1  Vol. 
2  ACLA  1949. 

This  Court  has  jurisdiction  of  the  appeal  by  virtue 
of  the  provisions  of  Sections  1291-1294  (2)  new 
Title  28  United  States  Code. 


II. 

STATEMENT  OF  CASE  AND  QUESTIONS  INVOLVED. 

1. 

Facts  and  circumstances. 

James  Taylor  Yokely  became  acquainted  with  Lena 
Mae  Wilkins,  the  codefendant,  on  or  about  the  1st 
day  of  April,  1954,  at  which  time  both  parties  were 
in  Anchorage,  Alaska.  James  Taylor  Yokely  main- 
tained a  rooming  house  of  sorts  in  which  he  also  re- 
sided at  1806  East  I  Street,  Anchorage,  Alaska.  The 
appellant  and  his  wife  separated  in  1953  (R  360) 
and  it  appears  that  the  appellant's  wife  was  resid- 
ing in  Portland  during  the  early  spring  months  of 
1954.  According  to  the  appellant's  version  of  the 
situation,  Lena  Mae  Wilkins  resided  at  the  dwelling 
or  rooming  house  above  mentioned,  paying  rent  to 
James  Taylor  Yokely  or  William  Kirby  Yokely,  who 
apparently  rented  the  room  to  Lena  Mae  Wilkins 
in  the   absence   of   James   Taylor  Yokely.    (R  316.) 

Lena  Mae  Wilkins  apparently  had  the  run  of  the 
house  in  common  with  the  other  residents  and  upon 
occasion  picked  up  the  mail  for  the  occupants  of 
the  Yokely  house,  or  at  least  James  Taylor  Yokely 's 
mail,  which  was  addressed  to  General  Delivery,  An- 
chorage, Alaska.  (R  346.) 

On  or  about  the  9th  day  of  April,  1954,  Lena  Mae 
Wilkins  journeyed  from  Anchorage  to  Fairbanks, 
Alaska,  via  Alaska  Airlines,  and  there  remained,  ac- 
cording to  the  government's  contention,  for  the  ])\u-- 
pose  of  prostitution,  until  on  or  about  April  13,  1954. 
Thereafter    she    returned    to    Anchorage,    remaining 


over  night  at  the  Yokely  residence,  and  thence  went 
to  Kodiak,  Alaska,  where  she  remained  until  on  or 
about  the  13th  day  of  May,  1954,  at  which  time  she 
returned  to  Anchorage  and  took  up  residence  in  the 
Yokely  house.  She  apparently  remained  in  the  Yokely 
residence  imtil  the  7th  of  September,  1954,  when,  in  a 
state  of  anger  (R  106)  arising  out  of  circumstances 
which  are  not  crystal  clear  from  the  record,  she  made  a 
statement  implicating  herself  and  James  Taylor 
Yokely  as  co-conspirators,  all  as  is  set  forth  in  the 
indictment  at  R  3  to  5,  which  closely  parallels  the 
factual  circumstances  as  to  travel  therein  recited.  The 
statement  made  by  Lena  Mae  Wilkins  on  the  7th  of 
September,  1954,  recited  transactions  in  money  and 
travel  which  were  bolstered  in  some  respects  by  evi- 
dence of  the  government. 

No  independent  evidence  was  offered  by  the  gov- 
ernment in  chief  exclusive  of  Exhibit  No.  1  (the 
September  7th  statement  of  Lena  Mae  Wilkins  R  167 
et  seq.)  which  in  anywdse  tended  to  prove  that  Lena 
Mae  Wilkins  engaged  in  prostitution  or  intended  to 
engage  in  prostitution  or  conspired  with  anybody 
else  to  do  or  perform  any  of  said  acts  so  alleged. 

The  last  act  consistent  with  the  charge  of  con- 
spiracy was  alleged  to  have  occurred  on  or  about  the 
13th  day  of  April,  1954. 

One  would  be  indeed  naive  if  he  did  not  concede 
from  a  reading  of  the  record  that  Lena  Mae  Wilkins 
had  at  some  time  engaged  in  prostitution  and  that 
James  Taylor  Yokely  was  or  had  been,  over  the  past 
several  years,  a  man  of  leisure  rather  consistently 


engaging  in  games  of  chance.  It  is  not  contended  in 
this  argument  that  the  character  of  the  appellant  in 
this  litigation  was  without  blemish  or  that  he  had 
not  at  some  time  past  had  brushes  with  the  law.  How- 
ever, as  is  frequently  the  case  and  as  has  been  indi- 
cated by  the  court  in  practically  every  case  reviewed, 
the  past  conduct  of  the  defendants  left  something  to 
be  desired.  In  no  case  that  the  appellant  has  reviewed, 
was  the  character  of  the  defendant  as  a  moral  risk 
considered  by  the  court  as  germane  to  the  issue  except 
in  a  possible  few  cases  where  motive  or  intent  was 
shown  by  such  conduct,  and  then  only  as  connected 
to  the  facts  charged  in  the  indictment. 

As  will  be  seen  by  the  record,  Lena  Mae  Wilkins, 
represented  by  counselor  John  Dimn,  on  trial,  stood 
mute  throughout  the  proceedings.  The  defendant 
James  Taylor  Yokely  was  represented  by  counselor 
Seaborn  J.  Buckalew,  took  the  stand  on  his  own 
behalf  and  generally  denied  any  participation  in  an 
alleged  conspiracy. 

The  statement  of  Lena  Mae  Wilkins  made  Sep- 
tember 7,  1954,  was  admitted  in  evidence  over  the 
objection  of  defense  counsel  and  is  the  main  bone  of 
contention  so  far  as  this  appeal  is  concerned,  for 
without  that  statement,  the  government  had  no  case 
against  James  Taylor  Yokely. 

2. 

Questions  involved  and  how  raised. 

A.  Whether  or  not  there  was  sufficient  evidence  to 
justify  a  verdict  of  guilty. 


This  question  was  raised  by  a  motion  by  counsel 
for  the  defense  at  the  conchision  of  the  government's 
case  for  a  dismissal  of  the  indictment  and  by  a  motion 
for  a  new  trial. 

B.  Questions  raised  on  the  admission  or  rejection 
of  evidence. 

These  questions  were  raised  by  objections  made  at 
the  time  of  the  ruling  of  the  trial  court. 

C.  Questions  raised  by  the  instructions  of  the  trial 
court  and  refusal  of  the  trial  court  to  give  certain 
instiTictions  requested  by  the  defense. 


III. 
SPECIFICATIONS  OF  ERROR. 

(a)  That  the  court  erred  in  denying  defendant 
James  Taylor  Yokely's  motion  for  a  dismissal  of  the 
indictment,  which  was  in  effect  a  motion  for  a  di- 
rected verdict,  made  at  the  close  of  the  government's 
case.  (R  310.) 

(b)  That  the  court  erred  in  denying  defendant's 
motion  for  a  new  trial.  (R  33  through  39.)  This 
question  was  raised  by  motion  of  counsel  for  the  de- 
fendant (R  33)  filed  on  the  10th  day  of  January, 
1955,  and  which  was  denied  by  the  court  on  February 
7,  1955.  (R  38.) 

(c)  That  the  verdict  is  contrary  to  the  weight  of 
the  evidence  and  is  not  supported  by  substantial  evi- 
dence is  a  general  issue  and  raised  throughout  the 


trial  by  various  motions  of  the  defense  aimed  at  the 
admission  of  government's  exhibit  No.  1,  without 
which  the  government's  case  must  of  course  fail.  (R 
310  et  seq.,  R  408  et  seq.) 

(d)  That  the  court  erred  in  giving  instruction  No. 
12  (R  22)  and  likewise  erred  in  failing  to  give  de- 
fendant's proposed  instruction  No.  1.  This  question 
was  raised  by  objections  and  exceptions.  (R  407.) 

(e)  That  the  defendant  was  substantially  preju- 
diced and  deprived  of  a  fair  trial  by  reason  of  the 
comment  of  the  prosecuting  attorney  on  the  failure  of 
Lena  Mae  Wilkins  to  take  the  stand.  This  question 
was  raised  upon  motion  of  the  defendant  (R  33)  but 
is  not  urged  in  this  brief  with  jjarticularity  for  the 
reason  that  the  record  was  not  extended  to  cover  the 
argument  of  counsel  and  that  the  other  considerations, 
in  appellant's  opinion,  make  it  unnecessary  to  con- 
sider that  particular  error  other  than  to  call  it  to 
the  attention  of  this  Court  as  being  before  the  Court 
on  the  occasion  of  the  motion  to  fix  bail  pending  ap- 
peal. 

(f)  That  the  court  erred  in  admitting  govern- 
ment's exhibit  No.  1.  This  question  was  raised  by 
appellant's  counsel  at  R  70  and  was  urged  with  con- 
sistency throughout  the  trial  on  the  basis  that  the 
conspiracy  did  not  extend  beyond  the  general  time 
limits  of  the  indictment. 
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IV. 

ARGUMENT. 

1.     INSUFFICIENCY  OF  THE  EVIDENCE 
TO  JUSTIFY  THE  VERDICT. 

That  there  was  insufficient,  substantial  or  proper 
evidence  before  the  jury  seems  at  first  glance  to  re- 
quire little  argument.  In  order  for  the  government 
to  prove  its  case  against  the  appellant,  it  must  of  a 
certainty  prove  beyond  a  reasonable  doubt  that  the 
defendants  first  conspired  to  violate  the  laws  of  the 
United  States  of  America  as  named  and  set  forth  in 
the  indictment,  counts  1  and  2,  and  that  they  later 
entered  into  acts  pursuant  to  said  conspiracy  and  that 
they  did  do  some  acts  for  the  accomplishment  thereof 
or  attempted  to  do  the  same.  The  government  in  chief 
called  seven  witnesses.  In  order  they  were  Sachen, 
Briggs,  Baker,  Dizney,  Martin,  Buckles  and  John- 
son. None  of  these  witnesses  was  able,  by  proper  testi- 
mony, to  establish  that  the  defendants,  or  either  of 
them,  actually  committed  any  immoral  or  illegal  act. 
The  testimony  of  Sachen  dealt  almost  in  its  entirety 
with  his  activities  on  September  7,  1954,  outlining  in 
detail  the  methods  and  means  of  taking  the  statement 
from  Lena  Mae  Wilkins,  later  introduced  as  govern- 
ment's exhibit  No.  1.  But  outside  of  the  statement 
itself,  it  can  be  conceded  that  Sachen  had  no  personal 
knowledge  nor  obtained  any  positive  knowledge  in  re- 
spect to  which  he  gave  testimony  in  regard  to  the  of- 
fense charged  against  the  appellant  in  the  indictment. 

Briggs  (R  236),  Baker  (R  245),  Dizney  (R  262), 
Martin   (R  291),  Buckles   (R  303)  and  Johnson  (R 


308)  gave  testimony  of  isolated,  disconnected  facts, 
none  of  which  facts,  standing  alone,  would  constitute 
evidence  of  the  commission  of  any  crime,  let  alone 
proof  of  the  crime  charged  in  the  indictment.  Tak- 
ing the  combined  substance  of  the  government  wit- 
nesses' testimony  in  chief,  there  was  a  complete  lack 
of  proof  of  competent  evidence  to  sustain  the  con- 
viction of  the  appellant,  excluding,  of  course,  govern- 
ment's exhibit  No.  1. 

What  then  did  the  combined  testimony  of  the  gov- 
ernment's wtinesses  in  chief  accomplish?  Appellant 
contends  that  the  combined  testimony  of  the  govern- 
ment's witnesses  in  chief  had  the  effect  of  setting  the 
stage  whereupon  government's  exhibit  No.  1  was  to 
lift  itself  by  its  own  boot  straps. 

Mr.  Kirkland,  after  reviewing  briefly  the  language 
of  the  indictment  in  his  opening  statement  to  the  jury, 
referred  to  a  sworn  statement  of  Lena  Mae  Wilkins 
that  was  to  be  introduced  in  evidence  and  after  the 
court  sustained  the  objection  of  Mr.  Dunn  to  such 
comments  before  that  evidence  was  admitted,  Mr. 
Kirkland  went  on  despite  the  ruling  of  the  coui-t  and 
stated  as  follows : 

"Very  well.  The  Government  will  offer  testi- 
mony from  competent  witnesses  that  this  de- 
fendant, Lena  Mae  Wilkins,  did  everything  that 
is  alleged,  along  with  the  defendant,  James  Tay- 
lor Yokely,  and  the  various  other  things  which 
she  made  in  a  statement  and  there  will  be  testi- 
mony to  that  effect.  A7id  n(/ht  dotvn  the  line  this 
statement  will  he  corroborated  as  to  the  various 
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details,  even  down  to  telegrams  that  were  signed.^* 
(Emphasis  added.)  (R  62.) 

Then  and  there  the  government  disclosed  a  pattern 
of  demeanor  which  was  to  be  followed  throughout  the 
trial.  Though  no  foundation  w^as  laid,  the  government 
did  in  fact  obtain  the  admission  of  exhibit  No.  1 
over  the  objection  of  counsel,  proceeding  with  testi- 
mony which  could  do  no  more  than  add  stature  to  its 
own  exhibit  No.  1  and  which  did  not  show  that  the 
information  contained  in  Exhibit  No.  1  was  true,  or 
even  proper,  ])ut  attempted  to  show  that  it  was  pos- 
sible. The  same  pattern  of  conduct  was  followed  by 
the  government  in  its  obvious  effort  to  blacken  the 
character  of  the  accused  and  before  any  shred  of  evi- 
dence was  ever  presented  to  the  jury,  indeed  before 
any  witness  was  ever  called  on  behalf  of  the  govern- 
ment, Mr.  Kirkland  labelled  Lena  Mae  Wilkins  as  a 
prostitute,  stating  to  the  jury  that  defense  counsel 
had  stipulated  to  the  fact  that  Lena  Mae  Wilkins  was 
a  prostitute.  The  rank  prejudice  visited  upon  the 
defendants  is  best  shown  by  the  language  of  Mr.  Kirk- 
land at  R  62: 

''I  don't  think  that  it  will  now  be  necessary 
that  I  prove  she  is  a  i)rostitute.  I  believe  coun- 
sel has  stipulated  to  that  fact,  or  at  least  has 
admitted  it  to  the  jury." 

Appellant  contends  that  Mr.  Kirkland 's  statement 
was  most  unfair  and  improper  by  reason  of  the  fact 
that  nowhere  in  the  indictment  was  Lena  Mae  Wil- 
kins charged  ^\ath  being  a  prostitute  and  accordingly 
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the  government  was  only  doing  indirectly  what  it 
could  not  do  directly,  namely,  taking  every  oppor- 
tunity to  besmirch  the  character  of  either  or  both  of 
the  defendants.  The  appellant  challenges  the  gov- 
ernment to  show  where  in  the  record  such  a  stipula- 
tion or  admission  to  the  jury  was  made  as  a  founda- 
tion for  Mr.  Kirkland's  statement. 

While  it  occurred  after  the  chief  examination  of 
the  government,  Mr.  Kirkland  was  not  content  to  be- 
smirch the  character  of  the  defendant  James  Taylor 
Yokely,  but  he  had  to  inquire  as  to  whether  or  not 
Ylokely's  wife  was  a  prostitute  (R  357)  and  Mr. 
Kirkland,  not  satisfied  with  proof  of  the  indictment, 
at  R  360  apparently  wanted  to  establish  that  the  ap- 
l^ellant  Yokely  had  evaded  his  income  tax. 

The  government  further,  in  calling  its  first  witness, 
Mr.  Sachen,  after  exactly  11  questions  and  in  less  than 
two  full  pages  of  testimony  on  the  part  of  the  FBI 
investigator  and  chief  witness  Joseph  B.  Sachen,  in 
response  to  a  question  on  behalf  of  the  government, 
adduced  the  following  testimony  on  behalf  of  the  gov- 
erimient  at  R  69 : 

'^On  the  morning  of  September  7  when  I  ap- 
peared in  my  office  there  was  a  note  for  me  stat- 
ing that  Lena  Mae  Wilkins  was  down  at  Honni- 
cutt's  and  wished  to  give  me  a  statement  re- 
garding her  being  transported  by  James  Yokely 
for  the  purpose  of  prostitution." 

As  will  be  seen  by  R  69,  Mr.  I)unn  objected  to  the 
witness'  answer  as  hearsay  and  asked  that  the  answer 
be  stricken.    The  trial  court  sustained  the  objection 
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of  Mr.  Dunn  after  some  argument  at  R  70  but  never 
instructed  the  jury  to  disregard  the  hearsay  statement 
of  the  witness  Sachen  above  quoted. 

The  trial  court  at  R  71  was  ready  to  overrule  Mr. 
Buckalew's  objection  that  government's  exhibit  No.  1 
was  hearsay  and  inadmissible  against  the  defendant 
Yokely,  as  will  be  seen  by  the  court's  statement.  (R 
71.)  The  court  at  that  point  was  willing  to  rule  in 
favor  of  the  goverinnent  but  decided  to  hear  argu- 
ment on  the  matter  and  the  only  argiunent  in  favor 
of  admission  of  government's  exhibit  No.  1  had  been 
given  by  Mr.  Kirkland  as  follows : 

"The  law  would  uphold  the  statement  the  de- 
fendant made  would  not  be  hearsay.  Only  the 
truth  of  those  statements  would  be  hearsay  and 
is  a  matter  for  the  jury  to  decide."   (R  70.) 

Whether  this  profound  statement  on  the  part  of 
government's  counsel  had  any  effect  upon  the  trial 
court  is  something  which  we  will  probably  never  know 
but  hardly  could  Mr.  Kirkland  have  made  a  state- 
ment that  was  more  incorrect. 

It  was  not  enough  the  court  allowed  the  unexpunged 
hearsay  statement  of  the  witness  Sachen  at  R  69 
to  stand  imstricken,  but  the  trial  court  allowed  im- 
proper arguments  of  law  to  be  conducted  on  behalf 
of  the  government  at  R  72  and  73  after  Mr.  Buckalew 
had  requested  the  court  to  excuse  the  jury  at  R  72. 

At  this  point  in  its  argument,  the  government, 
through  Mr.  Kirkland,  was  giving  treatment  to  the 
case   of   Simpson  v.   United  States,  289   Fed.    (2d) 
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188.  It  is  contended  that  if  indeed  the  government 
understood  the  rule  of  law  pronounced  in  Simpson 
V.  United  States,  that  certainly  the  same  was  never 
clearly  stated  in  the  record  before  the  jury  and  prior 
to  their  being  excused  from  exposure  to  arguments 
of  law  to  the  court  at  page  74  of  the  record.  The 
court,  by  allowing  such  argiunent,  submitted  the  jury 
to  incorrect  and  prejudicial  statements  of  counsel  in 
respect  to  the  law  properly  governing  their  consider- 
ation. 

The  quotation  given  by  Mr.  Kirkland  at  R  72,  as 
lifted  from  the  Simpson  case,  was  indeed  a  partial, 
out-of -context  quotation  of  the  Ninth  Circuit  majority 
opinion  and  was  taken  from  16  Corpus  Juris  Crim- 
inal law  at  page  663,  section  1320  and  if  indeed  the 
government  did  not  care  to  quote  further  from  the 
Ninth  Circuit  opinion  to  determine  what  the  court 
had  in  mind  by  citing  16  €J  663,  it  might  at  least 
have  read  the  following  section  in  16  CJ  at  663,  sec- 
tion 1321,  which  reads  as  follows: 

"Where  a  party  to  a  conspiracy  abandons  such 
conspiracy,  his  subsequent  declarations  with  re- 
spect thereto  are  not  in  furtherance  of  its  object, 
but  are  in  the  nature  of  admissions  or  confessions, 
and  are  not  admissible  against  the  other  conspir- 
ators. ' ' 

There  was  much  more  to  the  Simpson  case  than  was 
indicated  by  the  government  in  its  argument  to  the 
court  on  trial.  It  will  be  remembered  from  that  case 
that  there  was  no  evidence  whatsoever  that  on  the 
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morning  following  the  Sylph's  capture  that  the  al- 
leged conspirators  intended  to  abandon  their  efforts 
to  bring  their  cargo  of  intoxicating  beverages  into 
Alaskan  waters  and  indeed  everything  indicates  in 
that  case  that  had  they  been  able  to  post  the  $800.00 
fine  or  bail,  as  the  case  may  ])e,  that  they  would  have 
been  allowed  to  remove  the  Sylph  from  Canadian 
waters  and  to  pursue  their  unlawful  adventure.  This 
point  was  clearly  brought  out  in  the  majority  opinion 
of  the  court  as  a  factor  of  great  magnitude  in  its 
determination. 

In  the  pages  of  the  record  from  68  to  84  the  appel- 
lant has  sought  to  determine  the  thinking  of  the  trial 
court  or  the  argmnent  of  the  government  upon  which 
the  trial  court  premised  its  decision  to  admit  into 
evidence  government's  exhibit  No.  1.  It  appears  man- 
ifest to  the  appellant  that  the  government's  counsel 
did  not  advance  convincing  argument  on  the  matter, 
for  hardly  could  it  be  said  that  the  government's  argu- 
ment was  convincing  when  the  government's  state- 
ment of  the  law  was  inaccurate,  or  to  say  the  very 
least,  incomplete.  Although  the  appellant  has  been 
unable  to  determine  where  in  Mr.  Kirkland's  argu- 
ment the  theory  was  developed,  it  is  interesting  to  note 
the  position  taken  by  the  trial  court  at  R  77,  which 
reads  as  follows: 

''The  Court.  Excepting  this:  Mr.  Kirkland 
argues  they  may  not  make  a  statement  after  the 
conspiracy  unless  it  reverts  back  to  the  acts  done 
at  the  time  of  the  conspiracy.  I  think  that  is  the 
point  you  have  overlooked. 


*  *  * jj 
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Further  quoting  the  Court: 

'^Of  course,  under  what  you  state  to  the  court 
it  is  obvious  there  is  a  difference  as  to  the  point 
of  time.  Then  you  haven't  argued  the  point,  coun- 
selor. You  haven't  met  the  argument,  as  I  see  it, 
that  Mr.  Kirkland  has  propounded.  That  is,  the 
general  premise  of  conspiracy  cannot  be  brought 
into  evidence  if  by  chance  it  comes  after,  but  it 
may  be  admitted  if  by  chance  it  reverts  back  to 
the  time  that  the  acts  were  in  fact  committed  and 
for  which  the  defendants  are  charged." 

If  appellant  understands  the  trial  court  correctly, 
it  did  no  more  than  state,  unless  the  statement  or  tes- 
timony concerns  some  act  involved  in  the  alleged  con- 
spiracy it  is  not  admissible,  which  of  course  is  true, 
but  is  made  true  not  because  of  the  special  rules  as 
they  apply  to  the  statement  or  actions  of  alleged  con- 
spiracy but  because  testimony,  in  order  to  be  admis- 
sible, must  be  relevant.  Naturally  a  witness  could  not 
give  testimony  in  respect  to  a  matter  not  under  con- 
sideration by  the  court  for  the  simple  reason  that  it 
would  violate  the  rule  of  relevancy. 

It  is  further  contended  that  the  argument  of  de- 
fense counsel  at  R  75  citing  United  States  v.  Groves, 
et  ah,  122  Fed.  (2d)  87,  and  to  a  lesser  extent  the  Ellis 
V.  United  States  case,  cited  at  138  Fed.  (2d)  612  (it 
is  to  be  noted  that  at  record  75  the  Ellis  case  is  not 
shown  to  be  cited  in  Fed.  2d),  are  proper  authority 
for  exactly  the  proposition  that  the  defense  was  urg- 
ing upon  the  court. 
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Appellant,  in  reading  the  trial  court's  discussion 
with  counsel  in  the  record,  68  through  84,  is  led  to  the 
inescai)able  conclusion  that  the  trial  court  erred  in 
sustaining  the  government's  position  without  adopting 
as  its  own,  argument  of  the  government  and  upon 
grounds  which  lack  the  minimmn  blessing  of  candid 
definition.  That  defense  counsel  recognized  the  lack 
of  clarity  in  this  respect  is  disclosed  at  record  79  by 
Mr.  Duim  when  he  addressed  the  court  in  the  follow- 
ing language: 

*'May  I  take  another  crack  at  it  I" 

Further  evidence  that  the  government  persistently 
attempted  to  blacken  the  character  of  the  defendants 
by  any  means  available,  regardless  of  the  admissibility 
or  inadmissibility  of  the  evidence,  is  shown  at  R  317 
et  seq.  when  Mr.  Kirkland,  in  his  cross  examination 
of  William  Kirby  Yokely,  in  regard  to  the  Yokely 
residence,  stated  as  follows: 

''Q.     Is  that  house  a  bawdy  house? 
A.    No. 

Q.  Has  anyone  ever  been  arrested  in  that 
house  charged  with  maintaining  a  bawdy  house? 
Mr.  Dunn.  Objection,  your  Honor.  It  couldn't 
possibly  be  a  proper  question.  It  is  going  again 
to  my  objection  of  being  convicted  of  a  crime. 
Counsel  has  some  leeway  and  he  is  just  broaden- 
ing it. 

The  Court.  In  that  respect  the  court  was  read- 
ing a  note  from  the  secretary.  Would  you  please 
read  the  question  back? 

(Thereupon,  the  reporter  read  the  question 
Line  6  above.) 
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Mr.  Dunn.  Let  him  ask  the  witness  whether  or 
not  this  witness  has  ever  been  arrested  there.  He 
can  do  that,  I  suppose,  under  the  court's  ruling, 
although  I  think  it  is  an  improper  question,  too. 

Mr.  Kirkland.  I  am  not  trying  to  attack  this 
witness'  integrity.  Counsel  brought  out  how  he 
rented  the  room,  etc.,  and  I  then  wanted  to  go  into 
detail  surroimding  the  renting  of  this  room.  I 
then  asked  this  witness  if  that  house  was  a  bawdy 
house  and  his  answer  was,  no.  I  then  asked  him 
if  anyone  had  been  arrested  out  of  that  house  and 
charged  with  maintaining  a  bawdy  house  at  that 
particular  address. 

The  Court.  Objection  overruled.  You  may  an- 
swer. ' ' 

Not  only  was  the  district  attorney  allowed  to  ask 
an  improper,  prejudicial,  irrelevant  question  but  the 
same  was  read  back  to  the  jury  and  Mr.  Kirkland,  in 
the  quoted  language  above,  again  restated  the  sub- 
stance of  everything  that  had  been  asked  by  him  in 
the  first  instance,  re-read  by  the  couii:  reporter  and 
accordingly  the  government's  counsel  three  times 
placed  before  the  jury  prejudicial  matter  tending  to 
show  that  the  neighborhood  or  the  dwelling  in  which 
the  Yokelys  lived  was  commonly  known  as  a  ]:)awdy 
house. 

Appellant  has  previously  stated  that  the  case  in 
chief  of  the  seven  witnesses  called  by  the  government 
in  discharging  its  burden  of  proof  against  the  alleged 
conspirators,  was  by  a  recitation  of  disconnected,  iso- 
lated instances  which  did  nothing  more  than  prove 
the  possibility  of  the  truth  of  government's  exhibit 
No.  1. 
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The  testimony  of  the  witness  Saehen,  as  appellant 
sees  it,  dealt  almost  entirely  with  the  obtaining  of 
government's  exhibit  No.  1. 

Morris  L.  Briggs,  at  R  236,  et  seq.,  was  the  means 
for  the  introduction  of  proof  that  registered  letter  No. 
1813  had  been  mailed  by  an  miidentified  person  from 
Kodiak,  Alaska,  on  April  19,  1954,  as  will  be  seen  by 
the  following  response  at  R  243: 

''Q.     And  who  in  fact  mailed  it.   It  is  in  fact 
unknown  to  you.  Is  that  true? 

A.     That  is  correct.   I  personally  do  not  know. 
Q.     As  far  as  you  know  anybody  in  Kodiak 
could  have  mailed  that  letter? 
A.     I  didn't  see  it  mailed." 

The  records  of  the  Kodiak  Postmaster  became  gov- 
ernment's exhibit  No.  2  and  while  they  proved  nothing 
so  far  as  the  indictment  was  concerned,  it  obviously 
was  intended  to  support  paragraph  10  of  govern- 
ment's exhibit  No.  1  found  at  the  bottom  of  R  169. 

Forbes  D.  Baker,  of  Alaska  Airlines,  called  on  be- 
half of  the  government,  was  the  means  through  which 
the  government  introduced  its  exhibit  No.  3,  reflecting 
that  a  passenger  by  the  name  of  Mickey  Wilkins 
boarded  flight  No.  4  on  the  14th  day  of  April,  1954, 
and  travelled  from  Fairbanks  to  Anchorage  by  virtue 
of  ticket  bearing  form  272,  No.  32269S.  Forbes  D. 
Baker  further  testified  that  he  had  seen  Yokely  and 
Miss  Wilkins  in  Fairbanks  in  the  summer  of  1954. 
However  he  was  unable  to  state  under  oath  that  he 
had  seen  the  two  defendants  together  on  any  particu- 
lar  occasion.    He   had   been  shown,   by  FBI   agent 
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Woresham,  during  the  course  of  investigation,  pic- 
tures of  the  two  defendants,  at  which  time  he  had  told 
the  FBI  agent  at  R  253 : 

''As  I  recall,  I  told  the  person  who  questioned 
me,  that  when  I  did  see  the  picture,  that  I  have 
seen  the  woman  ])efore,  and  I  was  quite  sure  she 
had  traveled  on  our  airline." 

This  testimony  obviously  intended  to  make  possible 
the  government's  proof  of  paragraph  9  of  exhibit  No. 
1.  (R  169.) 

Through  witness  Clarence  Dizney,  the  Deputy 
United  States  Marshal  at  Kodiak,  Alaska,  the  gov- 
ernment attempted,  apparently  to  introduce  evidence 
in  respect  to  the  defendant  Miss  Wilkins  in  regard  to 
her  reputation  for  common  fame  and  over  the  objec- 
tion of  defense  counsel  to  this  type  of  testimony  found 
at  R  263,  the  court  made  this  obfuscate  statement : 

''Reputation  is  limited  to  reputation;  how^ever, 
it  is  a  case  of  prostitution.  I  do  think  that  the 
question  of  character  does  come  into  considera- 
tion other  than  normally  admitted.  Ordinarily 
it's  a  question  of  reputation.  Very  well,  you — 
objection  is  overruled.  You  may  inquire." 

After  much  argument,  objections  and  quite  obvious 
confusion  between  R  263  and  272,  we  have  the  follow- 
ing instruction  by  the  court: 

"Well — but  then,  we  must  abide  by  the  rules. 
Now,  the  court  instructed  you  to  ask  that  ques- 
tion, Mr.  Kirkland,  as  outlined  by  the  court. 

Q.  What  was  the  defendant,  Lena  Mae  Wil- 
kins, general  reputation  for  morality  and  decency 
in  Kodiak,  Alaska,  at  that  time? 
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A.  It  did  not  comply  with  Territorial  laws  at 
that  time. 

Q.  Thank  you,  sir.  Did  you  go  out  to  have  a 
discussion  ^Yith  her? 

A.  Yes.  From  the  information  I  did  interro- 
gate her  about  her  work. 

Q.  Now,  will  you  tell  the  court  what  took 
place  at  that  discussion. 

Mr.  Buckalew.  Your  Honor,  I  am  going  to 
object  to  it  on  behalf  of  the  defendant,  Yokely, 
on  the  gromid  it's  hearsay. 

The  Court.  Objection  overruled.  You  may  an- 
swer. It's  a  question  of  conspiracy,  Mr.  Bucka- 
lew. 

Mr.  Buckalew.     Sir? 

The  Court.  It's  a  question  of  conspiracy;  that 
is,  the  indictment.  Therefore,  as  I  pointed  out 
this  morning,  in  ruling  of  admissibility  of  that 
evidence,  that  that  statement  of  one  could  con- 
spire, or  can  bind  the  acts  of  another. 

A.  I  did  discuss  with  her  the  problem  of  her 
getting  employment  in  Kodiak.  At  that  time  she 
stated  she  did  not  have  any  regular  means  of 
livelihood.  I  asked  her  if  she  intended  to  do  so. 
She  said,  yes.  And  that  in  general  was  our  con- 
versation and  my  interrogation  of  her  to  find  out 
where  she  was  from,  she  said  to  me  she  was  from 
Fairbanks.  She  had  been  in  town  a  short  time 
and  a  short  time  later,  she  left  town." 

Appellant  contends  that  the  testimony  of  the  wit- 
ness Clarence  Dizney  proved  nothing  to  support  the 
indictment  as  charged  against  either  of  the  named 
defendants,  and  that  the  testimony  of  Clarence  L. 
Dizney  reflects  opinion  and  hearsay  which  was  im- 
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properly  admitted.  About  all  that  the  witness  Dizney 
proved  was  that  Miss  Wilkins  was  in  Kodiak  on  April 
28,  1954  and  left  some  time  in  May,  the  10th,  11th  or 
12th. 

About  all  that  can  be  concluded  from  the  testimony 
of  the  government's  witness,  Capt.  Doyne  K.  Martin, 
of  the  Alaska  Communications  System,  is  that  through 
him  government's  exhibits  Nos.  4  and  5,  generally 
consisting  of  telegrams  and  telegraphic  money  orders, 
were  admitted,  and  that  the  telegrams  were  regular 
on  their  face.  The  witness  further  testified  that  it  was 
the  standard  practice  and  rule  of  procedure  of  the 
Alaska  Communications  System  that  telegraphic 
money  orders  be  received  by  a  person  who  identifies 
himself  as  the  proper  recipient  and  that  if  a  woman 
attempted  to  transmit  funds  by  telegraphic  money 
order  in  a  man's  name,  this  information  would  be 
noted  on  the  application.  In  substance  this  testimony 
is  given  by  the  witness  Cajjt.  Martin  at  R  299.  The 
net  effect  of  Capt.  Martin's  testimony  is  to  support 
or  bolster  paragraph  14  of  government's  exhibit  No. 
1.  (R  170.) 

Through  the  government's  witness  Gilbert  R. 
Buckles,  station  manager  of  Pacific  Northern  Air- 
lines, government's  exhibit  No.  6  was  introduced, 
which,  in  effect,  represented  two  segments  of  travel 
of  one  Mickey  Wilkins ;  the  first  being  a  departure  at 
8:35  A.M.  on  the  15th  day  of  April,  1954,  flight  No. 
16,  Anchorage  to  Kodiak;  and  the  second  being  a 
segment  of  travel  of  Lena  Mae  Wilkins,  May  12, 
1954,   at  5:45  P.M.   Plane  No.  465,  ticket  No.  311- 
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75810,  Kodiak  to  Anchorage.  (R  306.)  This  witness' 
testimony  obviously  was  intended  to  bolster  the  state- 
ment of  Miss  Wilkins,  government's  exhibit  No.  1,  at 
paragraphs  9,  10,  11,  12  and  13,  found  at  record  169 
through  170. 

The  government's  witness  Olaf  Johnson,  Deputy 
United  States  Marshal,  added  nothing  new  to  the  tes- 
timony of  any  of  the  witnesses  and  was  in  substance 
that  Lena  Mae  Wilkins  resided  in  March  of  1954  with 
Marvin  Clark  and  that  she  was  residing  in  the  month 
of  April,  1954  at  1806  East  I,  Yokely's  house.  (R  308.) 

The  government's  case  in  chief  concluded  with  the 
admission  of  exhibit  No.  7  at  record  309  over  the  ob- 
jection of  defense  counsel,  and  while  it  is  not  clear 
from  the  record  exactly  what  exhibit  No.  7  showed 
on  its  face,  it  is  obvious  that  ticket  No.  11616  must 
have  shown  transportation  of  James  Taylor  Yokely 
from  Anchorage  to  Fairbanks,  or  purported  to  show 
such  transportation.  The  exact  date  of  that  exhibit 
is  nowhere  shown  in  the  case  in  chief  of  the  govern- 
ment. The  appellant  believes  that  the  court  errone- 
ously allowed  exhibit  No.  7  to  come  in  over  the  ob- 
jection of  defense  counsel,  (R  309.) 

Appellant  contends  that  counselor  Buckalew  at 
record  310  and  311  properly  moved  the  court  for  a 
dismissal  of  the  indictment  and  in  plain  and  precise 
language  urged  the  court  for  a  direction  as  to  James 
Taylor  Yokely  which  should  as  a  matter  of  course 
have  been  granted  under  the  well  established  rule  of 
Logan  v.  United  States. 
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2.    ERRORS  IN  THE  ADMISSION  OF  EVIDENCE. 

On  the  admission  into  evidence  of  government's  ex- 
hibit No.  1. 

Government's  exhibit  No.  1  consisted  of  a  statement 
allegedly  made  voluntarily  by  Lena  Mae  Wilkins  on 
the  7th  day  of  September,  1954  and  is  found  at  R  167 
through  171. 

The  record  fully  discloses  the  objections  of  the  de- 
fendants to  the  admission  of  this  evidence  and  the 
substance  of  Mr.  Buckalew's  exception  on  behalf  of 
the  appellant  is  stated  at  R  71  where  he  took  the  posi- 
tion that  government's  exhibit  No.  1  was  purely  hear- 
say and  stated  as  follows: 

"If  the  conspiracy  did  exist  it  certainly  had 
terminated  on  the  7th  of  September  and  it  is  my 
understanding  of  the  law  of  conspiracy  that  there 
must  be — for  any  statement  made  by  Mrs.  Wil- 
kins to  be  admissible  against  Yokely  it  must  have 
been  made  during  the  life  of  the  conspiracy.  This 
statement  was  made  after  the  conspiracy  termi- 
nated and  it  is  clearly  hearsay  and  inadmissible." 

The  court  heard  considerable  argument  of  counsel 
wherein  the  government  cited  the  Ninth  Circuit  Court 
of  Appeals  case  of  Simpson  v.  United  States  found  at 
289  Fed.  (2d)  page  188,  and  the  defense  cited  Ellis  v. 
United  States,  and  United  States  v.  Groves,  et  al.  The 
substance  of  appellant's  argument  was  that  the  al- 
leged conspiracy  had  ended  long  prior  to  the  date  of 
September  7,  1954,  and  it  is  a  simple  matter  of  com- 
putation that  four  months  and  25  days  had  expired 
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since  any  of  the  overt  acts  named  or  set  forth  in 
counts  1  and  2  of  the  indictment  against  the  defend- 
ants. It  will  be  recalled  by  the  court  that  the  indict- 
ment in  the  Simpson  case  was  a  general  indictment 
setting  forth  a  pattern  of  conduct  without  any  par- 
ticular time  limitation  whereby  the  conspirators  were 
to  have  agreed  or  planned  or  conspired  in  the  use  of 
American  licensed  gas  boats  of  at  least  ten  tons  bur- 
den, thence  proceeding  into  foreign  waters  to  secure 
cargo  of  intoxicating  liquors  and  to  return  to  ports 
in  the  Territory  of  Alaska.  The  court  in  the  Simpson 
case  first  determined  that  the  general  allegations  of 
the  indictment  were  sufficient,  and  since  the  parties 
were  charged  with  a  general  conspiracy  it  had  a  com- 
pelling effect  upon  the  court  in  making  the  Simpson 
decision. 

It  is  further  to  be  noted  that  the  argument  of  coun- 
sel during  trial  indicated  that  the  parties  did  not  fully 
imderstand  the  facts  of  the  case.  Nowhere  was  it 
indicated  in  the  argument  of  counsel  before  the 
trial  court  that  the  alleged  conspirators  of  the 
Simpson  case  were  not  in  the  custody  of  United 
States  officials  at  the  time  the  statement  was  made  and 
this  Court,  in  rendering  the  opinion,  clearly  indicated 
that  the  conspirators  were  not  thwarted  in  their  plan 
in  any  respect,  since  they  were  overhauled  by  a  Cana- 
dian customs  vessel,  for  the  violation  of  Canadian 
navigation  laws.  It  will  be  recalled  in  that  case  that 
there  was  no  licensed  skipper  aboard,  among  other 
things. 

Whether  or  not  counsel  properly  explained  the 
Simpson  case  to  the  trial  court,  or  whether  the  trial 
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court  used  the  Simpson  case  as  a  basis  for  its  determi- 
nation to  admit  government's  exhibit  No,  1  is  moot. 
However,  we  do  think  it  worthy  of  note  that  the 
Simpson  case,  decided  in  this  court,  was  not  without 
its  dissent.  In  that  case  Judge  Rudkin  was  of  the  firm 
conviction  that  the  case  should  be  decided  on  the  basis 
of  Logan  v.  United  States  of  America,  144  U.  S.  263, 
which  laid  to  rest  the  question  there  presented.  We  do 
not  now  urge  that  the  law  as  laid  down  in  the 
Simpson  case  is  erroneous  as  applied  to  the  facts  there 
presented,  but  we  do  urge  that  the  Simpson  case  has 
no  compelling  force  on  the  determination  of  the  ques- 
tion here  presented. 

Now,  as  a  general  proposition  it  can  be  conceded 
that  out-of-court  statements  such  as  we  find  in  gov- 
ernment's exhibit  No.  1  are  hearsay  evidence  and  that 
their  admissibility  in  a  court  of  law,  under  certain 
circumstances,  is  an  exception  to  the  hearsay  rule.  It 
necessarily  follows  that  when  an  exception  is  granted 
by  our  courts  of  law,  to  the  well  established  hearsay 
rule  of  evidence,  such  exception  would  not  be  without 
its  guards  and  conditions  to  protect  such  an  exception 
from  abuse.  What  then  is  the  rule?  Although  it  may 
be  stated  in  a  positive  or  a  negative  form,  positively 
stated  it  is  in  substance  as  follows  (emphasis  added) : 
^'Any  act  or  declaration  of  one  co-conspirator 
committed  in  furtherance  of  the  conspiracy  and 
during  its  pendency  is  admissible  against  each 
and  every  co-conspirator  provided  that  a  founda- 
tion for  its  reception  is  laid  by  independent  proof 
of  the  conspiracy /^ 
Vol.  52  Michigan  Law  Re\'iew,  June  1954.   No. 
8,  page  1161, 
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There  are  accordingly  three  measures  of  admissi- 
bility, or  three  safeguards  in  the  application  of  this 
exception  to  the  hearsay  rule:  furtherance,  pendency 
and  foundation.  Why,  we  might  ask,  do  the  decisions 
establish  that  the  act  or  declaration,  to  be  admissible, 
must  be  in  the  furtherance  and  during  the  pendency 
of  the  conspiracy?  While  it  may  not  be  clear  from 
the  decisions,  it  seems  that  it  could  be  conceded  that 
the  sense  of  the  court,  whether  based  upon  principal- 
agency  or  upon  the  theory  of  master  and  servant, 
honor  among  thieves  or  whatever  other  rationale  may 
be  applied  in  determining  the  rule,  the  courts  have 
been  well  justified  in  reaching  that  conclusion,  if  for 
no  other  reason  than  on  the  basis  of  knowledge  of  the 
common  affairs  of  men.  It  is  a  matter  of  common 
knowledge  that  statements  are  most  apt  to  be  blessed 
with  candor  and  credibility  when  they  are  spontane- 
ous and  given  without  hope  of  reward,  detriment  of 
malice  or  fear  of  punishment.  It  is  at  least  not  un- 
common that  a  discharged  agent,  a  retiring  dissatis- 
fied i:)artner  or  an  aggrieved  person  in  the  ordinary 
intercourse  of  business  relations  might,  after  the  con- 
clusion of  a  sour  business  venture,  make  harsh,  un- 
charitable and  even  untrue  statements  of  a  former 
associate.  Those  statements  of  course  should  not  be 
given  the  same  weight  or  credibility  as  statements 
made  during  the  course  of  pleasant  business  affairs, 
because  they  may  be  super-induced  by  the  natural 
human  emotions  and  feelings  experienced  by  all  man- 
kind. This  is  no  less  true  in  the  case  of  the  dissolu- 
tion of  a  marriage;  it  is  not  infrequent,  it  is  almost 
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the  rule,  that  the  statements  of  the  complaining  party 
to  a  marriage,  made  after  the  marriage  has  become 
shipwrecked,  must  be  viewed  with  caution  and  often- 
times utterly  disregarded. 

These,  or  some  of  these  elements,  undoubtedly  have 
influenced  the  court  in  establishing  what  the  appellant 
contends  is  the  controlling  law  of  the  case  at  bar. 
That  law  was  well  established  in  the  case  of  Logan 
V.  United  States,  144  U.  S.  263,  decided  in  the  Su- 
preme Court  of  the  United  States  on  April  4,  1892, 
coming  on  error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas.  Time  will 
not  be  spent  reviewing  the  facts  of  this  case,  which 
read  like  the  script  of  a  western  thriller  involving  the 
waylaying  and  slaying  of  prisoners  in  custody  of  the 
law,  shackled  two  by  two  in  irons,  and  the  successful 
escape  of  a  part  of  those  prisoners.  Upon  the  trial  of 
alleged  co-conspirators  there  was  evidence  tending  to 
show  that  Johnson,  one  of  the  alleged  co-conspirators, 
while  lying  wounded  at  his  home  after  the  fight,  at 
the  solicitation  of  some  of  the  defendants,  for  publi- 
cation in  a  newspaper,  gave  a  statement  that  Logan 
was  one  of  the  guards  at  Dry  Creek  on  the  night  of 
January  19th.  The  defendants  objected  to  the  admis- 
sion of  this  evidence,  among  other  grounds,  because 
the  declarations  were  not  made  in  Logan's  presence, 
and  were  made  after  the  crime  had  been  committed 
and  the  conspirators  had  separated.  The  trial  judge 
overruled,  the  objection  and  admitted  the  evidence  and 
the  defendants  excepted  to  its  admission.  The  Su- 
preme Court  ordered  a  new  trial  on  the  grounds  that 
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the  admission  of  this  incompetent  evidence  of  such 
acts  of  Logan  prejudiced  all  defendants  and  entitled 
them  to  a  new  trial.  We  quote  then  merely  from  the 
syllabus  which  is  a  clear  and  concise  statement  of  the 
law  established  by  that  case  and  which  has  been  cited 
as  authority  ever  since. 

"Upon  an  indictment  for  conspiracy,  acts  or 
declarations  of  one  conspirator,  made  after  the 
conspiracy  has  ended,  or  not  in  furtherance  of 
the  conspiracy,  are  not  admissible  in  evidence 
against  the  other  conspirators." 

The  statement  from  the  syllabus  of  the  Logan  case 
might  be  what  we  would  designate  as  a  negative  state- 
ment of  the  law  as  compared  to  what  we  have  previ- 
ously stated  was  positive,  but  in  substance  the  same 
elements,  safeguards  or  requirements  stand  as  lamp 
posts  to  guide  and  light  the  path  of  the  court  in  de- 
termining the  admissibility  of  ex-parte,  non- judicial 
statements  made  by  one  of  the  alleged  co-conspirators. 

It  is  not  difficult  to  find  cases  in  which  the  ex-parte, 
out-of-court  statement,  although  made  in  closer  prox- 
imity to  the  alleged  overt  acts,  was  disallowed  by  the 
court.  Such  a  case  is  TJ.  S.  v.  Kovonshy,  202  Fed. 
(2d)  721,  decided  March  9,  1953,  CCA  7th,  which 
followed  the  Logan  v.  United  States  case,  as  can  be 
seen  by  the  following  language : 

"To  be  admissible  against  others  than  declar- 
ant, a  declaration  must  not  only  be  made  while 
conspiracy  charged  is  pending  but  must  also  be  in 
furtherance  of  object  of  consjjiracy  and  by  some 
one  embraced  within  it."  (taken  from  the  sylla- 
bus.) 
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It  can  be  conceded  that  in  the  Kovonshy  case,  the 
party  giving  the  ex-parte,  out-of-court  statement  was 
not,  by  the  evidence,  well  tied  in  to  the  alleged  con- 
spiracy and  there  was  some  doubt,  as  was  expressed 
by  the  court,  in  determining  that  the  maker  of  the 
statement  was  in  fact  a  police  officer  and  it  can  be 
further  conceded  that  in  that  particular  case  that  the 
court  was  troubled  by  the  lack  of  another  element 
arising  out  of  the  formula  of  safeguard,  long  estab- 
lished by  the  court,  that  is,  foundation  and  indepen- 
dent proof. 

So,  too,  was  the  court  in  Montford,  et  al.,  v.  United 
States,  cited  at  200  Fed.  (2d)  759,  decided  in  the 
Fifth  CCA  December  29,  1952,  confronted  with  lack 
of  independent  proof  or  foundation  as  can  be  seen 
by  the  following  statement  of  the  court  in  that  case 
made: 

"The  declarations  of  one  conspirator,  made  in 
furtherance  of  the  objects  of  the  conspiracy,  and 
during  its  existence,  are  admissible  against  all 
members  of  the  conspiracy. 

The  connection  of  a  defendant  with  a  conspir- 
acy cannot  be  established  by  the  extra-judicial 
declarations  of  a  co-conspirator,  made  out  of 
presence  of  defendant,  and  there  must  he  proof 
aliunde  of  existence  of  the  conspiracy  and  of  de- 
fendant's connection  with  it,  before  such  state- 
ments become  admissible  against  defendant  not 
present  when  they  were  made."  (emphasis 
added.) 

In  the  Montford  case  there  was  no  question  but 
what  the  conspiracy,  if  such  it  was,  was  in  existence 
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at  the  time  of  the  alleged  statements  by  reason  of  the 
fact  that  it  was  admitted  that  the  various  named 
defendants  were  participating  in  illicit  barter  and 
sale  of  intoxicating  liquor  at  the  time  of  the  alleged 
statements  and  accordingly  while  the  same  point  is 
not  raised  in  the  case  at  bar,  the  law  of  Logan  v. 
United  States  remains  controlling. 

A  case  which  more  closely  resembles  the  facts  of  the 
case  at  bar  and  which  likewise  follows  the  well  estab- 
lished rule  laid  down  in  Logan  v.  United  States,  is  the 
case  of  Fiswick,  et  al.  v.  United  States,  cited  at  329 
U.S.  page  211,  on  certiorari,  to  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit,  decided  December  9, 
1946.  For  a  brief  statement  of  the  holding  of  the 
court  we  quote  syllabus  No.  1  thereof : 

''Petitioners  and  others  were  indicted  for  con- 
spiracy to  defraud  the  United  States  in  violation 
of  section  37  of  the  Criminal  Code.  The  indict- 
ment charged  that  petitioners  conspired  with  each 
other,  and  with  others,  to  defraud  the  United 
States  by  concealing  and  misrepresenting  their 
membership  in  the  Nazi  party.  The  last  overt  act 
alleged  to  have  been  committed  by  any  of  the 
petitioners  was  the  filing  by  one  of  them  of  a 
registration  statement  under  the  Alien  Registra- 
tion Act  of  1940,  in  which  he  falsely  failed  to  dis- 
close his  comiection  with  and  activities  in  the 
Nazi  party.  Held  that  the  conspiracy  charged  and 
proved  did  not  extend  beyond  the  date  of  the  last 
overt  act,  and  that  admittance  in  evidence  against 
all  of  the  petitioners  of  admissions  made  after 
that  date  by  one  of  the  petitioners  was  reversible 
error. ' ' 
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In  that  case  the  nature  and  the  duration  of  the 
conspiracy  was  of  great  importance  for  the  reason 
that  each  petitioner,  after  he  was  apprehended,  made 
damaging  statements  to  the  federal  agents.  These 
statements  were  made  during  the  course  of  the  years 
of  1943  and  1944  and  implicated  all  or  a  part  of  the 
other  alleged  co-conspirators.  In  the  first  instance 
each  of  these  statements  was  admitted  only  against 
the  maker  but  at  the  close  of  the  government's  case 
the  District  Court  ruled  that  each  of  these  statements 
was  admissible  against  each  of  the  other  co-conspira- 
tors and  so  the  jury  was  charged.  The  court  in  re- 
viewing this  action,  noted  that  the  last  overt  act 
charged  in  any  of  the  indictments  was  the  act  of 
Mayer,  one  of  the  defendants,  in  his  registration  state- 
ment on  December  23,  1940  and  accordingly  the  Su- 
preme Court  held  that  all  continuity  of  action  ended 
with  the  last  overt  act  of  December  of  1940.  Mr. 
Justice  Douglas,  in  delivering  the  opinion  of  the 
court,  again  cited  with  approval  Logan  v.  United 
States,  and  in  reversing  the  conviction  of  the  Third 
Circuit  Court  of  Appeals,  took  the  position  for  the 
court  that  one  could  not  say  with  fair  assurance  that 
in  so  instructing  the  jury  and  allowing  the  testimony 
to  stand,  that  is,  as  to  the  out-of-court  admissions, 
that  the  jury  was  not  substantially  swayed  by  the  use 
of  the  admissions  against  all  i^etitioners.  The  court 
further  said  that  it  was  not  enough  to  say  that  there 
may  be  a  strong  case  made  against  each  petitioner. 
The  indictment  charged  the  conspiracy  and  not  the 
substantive  crime  of  falsely  registering.   The  evidence 
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that  the  petitioners  conspired  with  each  other  was  not 
at  all  strong.   So  it  is  in  the  case  at  bar. 

Mr.  Justice  Douglas,  in  delivering  the  opinion  of 
the  court,  quoted  Kotteakos  v.  United  States,  328  U.S. 
750  as  follows: 

^'If,  when  all  is  said  and  done,  the  conviction  is 
sure  that  the  error  did  not  influence  the  jury,  or 
had  but  very  slight  effect,  the  verdict  and  the 
judgment  should  stand,  except  perhaps  where  the 
departure  is  from  the  constitutional  norm  or  a 
specific  command  of  Congress.  *  *  *  But  if  one 
cannot  say,  with  fair  assurance,  after  pondering 
all  that  happened  without  stripping  the  erroneous 
action  from  the  whole,  that  the  judgment  was  not 
substantially  swayed  by  the  error,  it  is  impos- 
sible to  conclude  that  substantial  rights  were  not 
affected.  The  inquiry  cannot  be  merely  whether 
there  was  enough  to  support  the  result,  apart 
from  the  phase  affected  by  the  error.  It  is  rather, 
even  so,  whether  the  error  itself  had  substantial 
influence.  If  so  or  if  one  is  left  in  grave  doubt, 
the  conviction  cannot  stand. ' '  Kotteakos  v.  United 
States,  328  U.S.  750,  as  cited  in  the  Fiswick  case. 

While  it  was  a  civil  case  and  may  not  be  particu- 
larly in  point,  this  Court  did,  in  Burnham  Chemical 
V.  Borax  Consolidated,  Ltd.,  170  Fed.  (2d)  569,  de- 
cided CCA  9th,  October  27,  1948,  treat  with  the  con- 
cept of  an  overt  act.  In  that  case  the  plaintiff  in  the 
trial  court  attempted  to  show  that  it  had  been  dam- 
aged by  actions  of  the  defendant  in  violation  of  the 
anti-trust  laws  between  the  dates  of  May  17,  1929 
and  October  10,  1939,  but  had  brought  the  suit  much 
later  than  those  dates  and  attempted  to  show  an  overt 
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act  out  of  what  court  and  counsel  described  as  'Hhe 
little  placer"  incident.  It  will  be  recalled  that  this 
court,  with  very  slight  modification,  affirmed  the 
judgment  of  the  lower  court.  While  this  particular 
case  may  not  have  any  moment  or  be  of  any  aid  in 
connection  with  the  determination  of  the  case  at  bar, 
it  is  called  to  the  attention  of  the  court  merely  by 
reason  of  the  fact  that  the  court  there  concluded,  as 
appellant  sees  it,  that  an  overt  act  in  connection  with 
any  transaction  must  be  a  fundamental  act,  an  act  of 
some  magnitude  and  import  bearing  a  direct  relation 
to  the  prime  transaction  or  incident  involved  before 
the  court  for  consideration.  The  "overt  acts"  in  the 
case  at  bar  lack  this  distinguished  feature. 

Appellant  has,  we  think,  established  with  certainty 
that  the  case  at  bar  is  not  controlled  by  the  rule  of  the 
Simpson  case,  which  was  apparently  the  bulwarks  of 
the  government's  argument  for  admissibility  of  its 
exhibit  No.  1,  which  case  appellant  contends  the  gov- 
ernment improperly  treated  before  the  trial  court. 
We  point  out  again  that  the  indictment  in  the  Simp- 
son case,  as  compared  to  the  case  at  bar,  is  vastly  dif- 
ferent. The  Simpson  case  sets  forth  an  indictment  in 
general  language  embracing  a  pattern  of  conduct 
which  apparently  could  have  extended  over  three 
years  time,  as  allowed  by  the  statute  of  limitations, 
whereas  in  the  present  case,  in  order  for  a  conspiracy 
to  have  existed,  the  formula  herein  announced  would 
of  necessity  require  the  trial  court  to  apply  the  for- 
mula of  pendency  and  furtherance  to  the  language  of 
counts  1  and  2  of  the  indictment,  or  some  reasonable 
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interpretation  thereof.    Appellant  maintains  that  the 
court  erred  and  that  such  formula  was  not  applied. 

We  have  ample  proof  of  the  wisdom  of  the  prior 
courts  in  establishing  the  safeguards  when  we  con- 
sider the  record  before  us,  wherein  it  was  admitted 
by  the  witness  Sachen,  chief  witness  for  the  govern- 
ment, in  referring  to  the  demeanor  and  the  state  of 
mind  of  Lena  Mae  Wilkins  on  the  day  that  she  gave 
the  government's  exhibit  No.  1,  as  follows: 

'^I  know  she  was  angry.    She  seemed  like  she 
was  angry  with  Yokely,  yes."  (R  106.) 

This  is  but  one  of  the  considerations  that  the  courts 
have  had  in  mind  in  establishing  the  safeguards  to 
the  exception  in  respect  to  the  hearsay  rule  herein 
propounded  by  the  appellant.  That  Lena  Mae  Wilkins 
and  James  Taylor  Yokely  may  have  indulged  in 
sordid  conduct  or  that  Lena  Mae  Wilkins  may  have 
had  reason  to  be  angry  with  Yokely,  or  that  they  may 
have  committed  some  breaches  of  substantive  law,  is 
not  for  us  here,  nor  was  it  for  the  trial  court,  to  con- 
sider. It  was  only  the  consideration  of  whether  or 
not  the  defendants  were  guilty  Qf  the  conspiracy 
charged  and  whether  that  offense  charged  could  be 
proved  by  competent  evidence. 

We  borrow  from  the  language  of  Mr.  Justice  Jack- 
son in  his  dissenting  opinion  of  Lutwak  v.   United 
States,  344  U.S.  617,  which  stated  in  part  as  follows: 
"Whenever  a  court  has  a  case  where  behavior 
that  obviously  is  sordid  can  be  proved  to  be  crim- 
inal only  with  great  difficulty,  the  effect  to  bridge 
the  gap  is  apt  to  produce  bad  law." 
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Assuming  for  the  sake  of  argument  that  the  trial 
court  could  have  possibly  admitted,  the  statement  con- 
tained in  government's  exhibit  No.  1  as  against  the 
maker  Lena  Mae  Wilkins,  would  it  be  possible  to 
erase  the  damaging  effect  thereof  as  against  the  ap- 
pellant by  instructions,  and  if  so,  did  the  court's  in- 
structions accomplish  that  purpose  ?  Appellant  thinks 
not.  The  instructions  of  the  court  which  could  be  most 
favorably  viewed  by  the  government  to  correct  the 
manifest  error  of  allowing  government's  exhibit  No.  1 
to  be  considered  by  the  jury,  on  their  deliberation  as 
to  the  guilt  or  innocence  of  the  accused  as  charged  in 
the  indictment,  counts  1  and  2,  are  found  in  instruc- 
tions Nos.  5,  9  and  12  at  R  17,  20  and  22  respectively. 
The  court's  instruction  No.  12,  R  22,  reads  as  follows: 
"In  this  case,  two  defendants  have  been  jointly 
indicted  for  the  alleged  crime  of  conspiracy.   You 
are  instructed  that  no  acts  or  admissions  of  either 
of  the  defendants  done  or  made  out  of  the  pres- 
ence of  the  other  after  the  termination  of  the 
alleged  conspiracy,  may  be  considered  by  you  in 
determining  the  guilt  or  innocence  of  the  other. 
It  is  for  you  to  decide  from  all  of  the  evidence 
the  date  of  the  termination  of  the  alleged  con- 
spiracy." 

3.  THE  COURT  ERRED  IN  GIVING  INSTRUCTION  NO.  12  AND  IN 
FAILING  TO  GIVE  APPELLANT'S  PROPOSED  INSTRUCTION 
NO.  1. 

Appellant  contends  that  instruction  No.  12  was 
erroneously  given  in  that  it  is  premised  upon  an 
assumption  of  facts  inconsistent  with  the  proof.  The 
court  there  in  effect  says  that  there  is  great  doubt  in 
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its  mind  after  hearing  all  of  the  evidence  as  to  whether 
or  not  the  alleged  conspiracy  was  in  existence  at  the 
time  of  the  making  of  the  September  7th  statement 
by  Lena  Mae  Wilkins;  that  there  should  ])e  any  dis- 
pute of  the  fact,  or  that  the  court  should  have  been 
troubled  in  regard  to  that  fact,  is  negatived  by  the 
record,  for  it  is  almost  inconceivable,  as  appellant 
believes,  that  the  court  could  have  been  in  doubt  or 
should  have  been  in  doubt,  after  hearing  some  75 
pages  of  recorded  testimony,  that  is  R  89  to  165,  out 
of  the  presence  of  the  jury,  dealing  with  the  circum- 
stances of  the  making  of  government's  exhibit  No.  1. 
The  court,  as  appellant  believes,  in  overruling  objec- 
tion of  Mr.  Buckalew,  made  an  erroneous  statement  of 
the  law  which,  in  appellant's  mind,  contradicts  the 
effect  of  instruction  No.  12.  The  language  of  the 
court  at  R  273  is  as  follows : 

"The  Court.  It's  a  question  of  conspiracy; 
that  is,  the  indictment.  Therefore,  as  I  pointed 
out  this  morning,  in  ruling  of  admissibility  of 
that  evidence,  that  that  statement  of  one  could 
conspire,  or  can  bind  the  acts  of  another." 

It  seems  obvious  that  the  court  reporter  may  not 
have  properly  understood  the  court's  statement,  which 
could  and  most  likely  was  understood  by  the  jury  to 
mean  that  since  the  indictment  charged  conspiracy, 
the  statement  of  one  of  the  conspirators  could  be 
considered  as  evidence  against  the  other  without  re- 
striction. 

The  language  above  quoted,  if  appellant  has  in- 
terpreted the  record  correctly,  undoubtedly  conveyed 
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the  impression  to  the  jury  early  in  the  trial  and  long 
before  instructions  were  given,  that  any  act  or  dec- 
laration of  one  alleged  conspirator  could  be  used  and 
was  proper  evidence  against  the  other.  This  of  course 
is  not  the  law,  and  utterly  disregards  the  safeguards 
established  by  the  decisions  of  the  courts  in  promul- 
gating the  exception  to  the  hearsay  rule  of  evidence 
generally  applicable  in  trials  involving  conspiracy. 

It  is  obvious  that  defendant's  requested  instruction 
No.  1  properly  recites  the  law  as  established  in  the 
Logan  case  and  it  is  to  be  noted  that  the  authority  of 
the  Logan  case  was  affixed  to  the  requested  instruc- 
tion. That  instruction  or  the  substance  thereof  should 
have  been  given.  The  trial  court's  refusal  to  do  so  was 
error. 


CONCLUSION. 

Appellant  contends  that  the  record  is  clear  and 
unmistakable  that  the  statement  of  Lena  Mae  Wilkins, 
made  four  months  and  25  days  after  the  termination 
of  any  alleged  conspiracy,  was  clearly  not  within  the 
exception  to  the  hearsay  rule  of  evidence  permissible 
in  conspiracy  cases,  and  that  the  allowance  in  evi- 
dence of  government's  exhibit  No.  1  was  error  and 
without  which  the  government  had  no  case  against  the 
appellant,  and  that  no  amount  of  instructions,  how- 
ever carefully  couched  in  wisely  chosen  language, 
could  remove  from  the  minds  of  the  jury  the  dam- 
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aging  effect  thereof  so  far  as  the  appellant  Yokely  was 
concerned. 

The  judgment  of  the  lower  court  should  be  reversed. 

Dated,  Anchorage,  Alaska, 
January  27, 1956. 

Respectfully  submitted, 

Davis,  Renfrew  &  Hughes, 
By  John  C.  Hughes, 

Attorneys  for  Appellant. 
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In  the  United  States  District  Court  Southern 
District  of  California,  Central  Division 

No.  15994— T 

FRANCES  P.  SYRACUSE  and  NEW  WONDER 
BAG  CORP., 

Plaintiffs, 

vs. 

HARRY  PARIS,  DOE  I,  DOE  II,  DOE  III,  DOE 

IV, 

Defendants. 

COMPLAINT  FOR  PATENT 
INFRINGEMENT 

Comes  Now  the  Plaintiffs  and  for  their  cause 
of  action  against  the  defendants  and  each  of  them 
alleges : 

I. 

This  cause  of  action  arises  out  of  the  patent  laws 
of  the  United  States  of  America,  U.  S.  C.  Title  35 
as  amended,  as  hereinafter  more  fully  appears. 

II. 

On  December  12,  1950,  U.  S.  Letters  Patent  No. 
2,533,850  were  duly  and  legally  issued  to  plaintiff, 
Frances  P.  Syracuse,  for  an  invention  in  "Utility 
Handbags  Ha\ing  Double  Compartments  with  In- 
dividual Closures  and  Independently  Accessive 
Bottle  Pockets,"  and  since  that  date  plaintiff, 
Frances  P.  Syracuse,  has  been  the  owner  of  said 
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U.  S.  Letters  Patent  No.  2,533,850  up  to  the  date  of 
January  5, 1951,  when  said  patent  was  assigned  [2*] 
to  plaintiff.  New  Wonder  Bag  Corp.,  which  corpor- 
ation is  still  the  owner  of  said  patent. 

III. 

Defendants  have  been  and  still  are  wilfully,  de- 
liberately and  intentionally  infringing  said  Letters 
Patent  by  making,  using  and  selling  utility  hand- 
bags embodying  the  patented  invention,  and  will 
continue  to  do  so  unless  enjoined  by  this  court. 

IV. 

Plaintiffs  have  given  written  notice  to  the  defend- 
ants of  their  said  infringement,  and  have  duly  com- 
plied with  the  statutes  respecting  patent  notice. 

y. 

The  true  names  and/or  capacities  of  the  defend- 
ants. Doe  I,  Doe  II,  Doe  III,  and  Doe  IV,  are 
unknown  to  the  plaintiffs,  who  therefore  sue  said 
defendants  by  such  fictitious  names,  and  ask  leave 
to  amend  to  show  their  true  names  and/or  capaci- 
ties, whether  individual,  corporate,  or  otherwise, 
when  the  same  have  been  ascertained. 

Wherefore,  plaintiffs  demand  a  preliminary  and 
final  injunction  against  further  infringement  by  de- 
fendants and  those  controlled  by  defendants,  an  as- 
sessment of  costs  and  attorneys '  fees  against  the  de- 
fendants and  an  accounting  for  profits  and  damages, 
and  that  said  profits  and  damages  be  tripled  on  ac- 

•Page  numbering  appearing  at  foot  of  page  of  original  Certifled 
Transcript  of  Record. 
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count  of  the  deliberate,  wilful  and  intentional  nature 
of  the  defendants'  infringement. 

HAEOLD  SHIRE  and 
ROBERT  E.  GEAUQUE, 

By  /s/  ROBERT  E.  GEAUQUE, 

Attorneys  for  Plaintiffs. 

[Endorsed]:     Filed  October  29,  1953.  [3] 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

Comes  now  the  defendant  Harry  Paris,  herein- 
after called  said  defendant,  and  answering  for  him- 
self alone,  admits  denies  and  alleges  as  follows: 

I. 

Answering  paragraph  II  of  the  Complaint  filed 
herein,  said  defendant  admits  that  on  or  about 
December  12,  1950,  U.S.  Letters  Patent  No.  2,- 
533,850  were  issued  to  plaintiff,  Frances  P.  Syra- 
cuse, on  a  ''UtiUty  Handbag  Having  Double  Com- 
partment [5]  with  Individual  Closures  and  In- 
dependently Accessible  Bottle  Pockets,"  but  denies 
that  such  patent  was  duly  or  legally  issued,  and 
denies  that  said  Handbag  involves  invention.  As  to 
the  truth  of  the  remaining  averments  of  paragraph 
II  of  said  Complaint,  said  defendant  is  without 
knowledge  or  information  sufficient  to  form  a  be- 
lief. 
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II. 

Answering  paragraph  III  of  said  Complaint,  said 
defendant  denies  generally  and  specifically  each  and 
every  allegation  therein  contained. 

III. 

Answering  paragraph  IV  of  said  Complaint,  said 
defendant  denies  that  he  received  from  plaintiffs 
a  written  notice  of  defendant's  alleged  infringe- 
ment, but  as  to  the  other  averments  of  said  para- 
graph IV,  said  defendant  is  without  knowledge  or 
information  sufficient  to  form  a  belief. 

Further  Answering  Said  Complaint,  and  for  Sepa- 
rate, Alternate  and  Further  Defenses,  the  Said 
Defendant  Alleges  and  Denies  as  Follows : 

IV. 

Denies  that  the  device  shown,  described  and 
claimed  in  the  Letters  Patent  in  suit,  embodies  any 
material  or  patentable  advance  over  what  was 
previously  known  to  others  skilled  in  the  art,  but  on 
the  contrary  alleges  that  the  claim  of  said  patent 
is  invalid  and  void  because  the  alleged  improve- 
ments described  and  claimed  therein,  and  all  ma- 
terial and  substantial  parts  thereof,  have  been,  prior 
to  the  date  of  the  alleged  invention  or  discovery 
thereof  by  the  plaintiff  Syracuse,  [6]  described, 
published,  patented  or  claimed  in  the  following  U.  S. 
Letters  Patent : 

Johnston    312,355— Feb.  17, 1885 

Izett    1,136,138— Apr.  20, 1915 
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Nover    1,235,049— July  31 

Penny  1,352,372— Dec.  16 

Diamond    1,397,369— Nov.  15 

Sommer   Des.61,668— Nov.  14 

Gale    1,617,629— Feb.  15 

Zichy 1,653,246— Dec.  20 

Stmble    1,902,313— Mar.  21 

Halpin    2,025,101— Dec.  24 

Wehner    2,029,686— Feb.     4 

LjTides,  et  al 2,274,718— Mar.    3 

Broudy 2,369,943— Feb.  20 

Salem    2,394,332— Feb.     5 

Vasquez    2,429,856— Oct.  28 

Holland    2,447,940— Aug.  24 


1917 
1919 
1921 
1922 
1927 
1927 
1933 
1935 
1936 
1942 
1945 
1946 
1947 
1948 


V. 

Alleges  that  the  patent  in  suit  is  void  and  of  no 
effect  in  law,  in  that  devices  containing  the  alleged 
improvements  were  invented  by,  known,  on  sale,  and 
in  public  use  in  the  United  States  before  the  concep- 
tion of,  and  before  the  reduction  to  practice  by  the 
plaintiff  Syracuse  of  the  purported  invention  of 
the  i^atent  in  suit,  by  the  above-named  patentees 
and  by  the  parties  listed  hereinafter,  whose  places 
of  invention,  knowledge,  sales  and  public  use  are 
respectively  the  residences  of  the  patentees  given 
in  the  above  patents  and  the  places  listed  after  the 
respective  names  in  the  following  list ;  and  that  said 
alleged  improvements  were  invented  by,  known,  on 
sale  and  in  public  use  in  the  United  States  for 
more  [7]  than  one  (1)  year  prior  to  the  application 
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for  the  patent  in  suit,  by  the  patentees  listed  herein- 
before and  by  the  parties  listed  hereinafter,  whose 
places  of  invention,  knowledge,  sale  and  public  use 
are  respectively  the  residences  given  in  the  fore- 
going listed  patents  and  the  places  listed  after  the 
following  names  respectively: 

Harry  Paris, 

Los  Angeles,  California; 

Sears,  Roebuck  &  Co., 

Los  Angeles,  California; 

Consolidated  Bag  Co., 

Los  Angeles,   California; 

California  Cobblers, 

Los  Angeles,  California. 

VI. 

Alleges  that  while  the  application  for  the  patent 
in  suit  was  pending  in  the  United  States  Patent 
Office,  the  plaintiff  Syracuse,  though  her  attorney, 
so  limited  and  confined  the  claim  of  the  patent  in 
suit,  under  the  requirements  of  the  Commissioner 
of  Patents,  that  the  plaintiffs  herein  cannot  now 
seek  or  obtain  interpretation  of  said  claim  suf- 
ficiently broad  to  cover  any  device  made,  used,  or 
sold  by  the  said  defendant  Paris. 

VII. 

Alleges  that  the  art  in  connection  with  the  de- 
vice shown  in  said  Letters  Patent  in  suit  was 
crowded  prior  to  the  alleged  invention  or  discovery 
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thereof  by  i^laintiff  Syracuse;  and  that  the  con- 
ception of  the  alleged  invention  or  discovery  re- 
quired no  invention  whatever,  but  only  ordinary 
mechanical  skill,  and  that  as  a  consequence  the  claim 
ill  suit  fails  to  embody  or  [8]  disclose  any  patentable 
invention  which  was  not  already  common  knowl- 
edge in  the  art,  and  that  such  claim,  therefore,  is 
void  for  lack  of  invention. 

VIII. 

Alleges  that  the  claim  in  suit  does  not  cover  any 
valid  or  patentable  combination,  but  embraces  a 
mere  aggregation  of  elements  which  have  no  de- 
finite and  proper  combination  or  co-operation,  and 
that,  therefore,  the  claim  in  suit  fails  to  cover  paten- 
table subject  matter  and  is,  therefore,  void. 

IX. 

Alleges  that  the  patent  in  suit  has  been  generally 
disregarded  and  ignored  by  the  public  and  that  the 
plaintiffs,  well  knowing  of  these  actions  by  the 
public,  have  acquiesced  in  the  general  disregard  of 
such  patent ;  and  that  the  said  defendant  has  relied 
upon  such  acquiescence  by  the  plaintiffs,  whereb}^ 
the  plaintiffs  are  estopped  from  enforcing  any  al- 
leged claim  of  infringement  against  said  defendant. 

X. 

Alleges  that  the  claim  in  suit  is  ambiguous,  in- 
definite and  uncertain,  and  does  not  particularly 
point  out  the  part,  improvement  or  combination 
which  the  plaintiff  Syracuse  claimed  as  her  alleged 
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invention,  as  required  by  the  Patent  Statutes  of  the 
United  States. 

Wherefore,  said  defendant  Harry  Paris  prays 
that  plaintiffs '  Complaint  be  dismissed ;  that  Judg- 
ment be  entered  in  favor  of  said  defendant;  that 
said  defendant  be  av^arded  his  costs  of  suit  herein ; 
and  for  such  other  and  further  relief  [9]  as  to  the 
Court  seems  just  and  equitable. 

WARNER,  PERACCA  & 
COWAN, 

C.  G.  STRATTON, 

By  /s/  C.  G.  STRATTON, 

Attorneys  for  Defendant 
Harry  Paris. 

[Endorsed] :     Filed  April  1,  1954.  [10] 
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MOTION  FOR  SUMMARY  JUDGMENT 

Defendant  Harry  Paris  moves  the  Court  to  enter, 
pursuant  to  Rule  56  of  the  Federal  Rules  of  Civil 
Procedure,  a  Summary  Judgment  in  said  defend- 
ant 's  favor,  dismissing  the  action  on  the  ground  that 
United  States  Letters  Patent  in  suit.  No.  2,533,850, 
and  the  only  claim  thereof,  are  invalid. 

The  grounds  for  this  Motion  are : 

(1)  The  combination  claimed  by  the  patent  in 
suit  is  clearly  anticipated  by  prior  patent  art  which 
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was  not  cited  or  considered  by  the  Commissioner  of 
Patents  while  the  application  [11]  for  the  patent 
in  suit  was  pendinc:  and  being  prosecuted  before 
the  United  States  Patent  Office; 

(2)  The  combination  claimed  by  the  patent  in 
suit  is  devoid  of  patentable  novelty; 

(3)  There  does  not  exist  any  genuine  issue  as  to 
material  facts  necessary  to  consideration  and  de- 
termination of  this  Motion,  since  invalidity  of  the 
patent  in  suit  is  clearly  apparent  from  a  comparison 
of  said  patent  in  suit  with  said  prior  patents  which 
were  not  considered  by  the  Patent  Office,  but  which 
are  before  the  Court  in  this  Motion. 

In  support  of  this  Motion,  the  defendant  Harry 
Paris  will  rely  upon  Rule  56  of  the  Federal  Rules  of 
Civil  Procedure,  the  Affidavit  and  exhibits  filed 
therewith,  the  deposition  of  the  plaintiff  Syracuse, 
and  upon  the  annexed  Brief  in  Support  of  Motion 
for  Summary  Judgment. 

Dated  at  Los  Angeles,  California,  this  2nd  day  of 
September,  1954. 

WARNER,  PRACCA  &  COWAN, 
HENRY  N.  COWAN, 
C.  G.  STRATTON, 

By  /s/  C.  G.  STRATTON, 

Attorneys  for  Defendant 
Harry  Paris.  [12] 
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AFFIDAVIT  OF  C.  G.  STRATTON 

State  of  California, 
County  of  Los  Angeles — ss. 

C.  G.  Stratton,  being  first  duly  sworn,  deposes 
and  says : 

I  am  of  counsel  for  Harry  Paris,  defendant 
herein,  and  as  such  counsel  prepared  and  am 
familiar  with  the  Motion  for  Summary  Judgment 
herein. 

I  have  obtained  from  the  United  States  Patent 
Office,  and  file  herewith  as  Exhibit  ''A,"  a  true, 
certified,  copy  of  [13]  the  United  States  Patent 
Office  file  wrapper  of  the  United  States  Letters 
Patent  in  suit,  No.  2,533,850,  which  is  the  patent  in 
suit.  The  following  patents,  copies  of  which  are 
filed  herewith  as  Exhibit  ^'B,"  were  cited  by  the  Ex- 
aminer during  the  prosecution  of  the  patent  in  suit 
through  the  Patent  Office: 

Number,  Patentee  and  Date. 

1,136,138     Izett— Apr.  20, 1915 

1,325,372  Penny— Dec.  16, 1919 

1,653,246 Zichy— Dec.  20, 1927 

1,902,313    Struble— Mar.  21, 1933 

2,029,686    Wehner— Feb.     4,1936 

2,274,718 Lyndes,  et  al.— Mar.    3, 1942 

2,447,940    Holland— Aug.  24, 1948 

I  have  also  caused  an  independent  search  to  be 
made  of  the  prior  patent  art  relating  to  the  subject 
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matter  of  said  patent  iii  suit,  in  the  United  States 
Patent  Office,  and  as  a  result  of  said  search  found 
the  following  prior  patents,  copies  of  which  are 
filed  herewith  as  Exhibit  "C,"  which  were  not  cited 
by  the  United  States  Patent  Office  against  the  ap- 
plication for  said  Letters  Patent  in  suit: 

Number,  Patentee  and  Date. 

147,477  (Des.)    Shanzer— Sept.  9, 1947 

312,355    Johnston— Feb.  17, 1885 

1,235,049    Nover— July  31, 1917 

1,397,369    .  .«^..«-r^. ....  Diamond— N^v. -15^19-21 
61,668  (Des.)  -rr-rr-r-:-.  .  Somm^i-— Nov;-44^22 

1,617,629    Gale— Feb.  15, 1927 

2,025,101    Halpin— Dec.  24, 1935 

2,369,943   .  .-rv.-;-.-. •;■:■:■.■.  .Broudy— Feb.  20,1945 

2,394,332 .  .  Salem— Feb.     5, 1946 

2,429,856 .  Vasquez— Oct.  28, 1947 

With  the  exception  of  the  design  patent  to 
Shanzer,  the  patents  listed  above  were  previously 
listed  on  page  3  of  the  Amended  Answer  in  this 
action. 

/s/  C.  G.  STRATTON. 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  September,  1954, 

[Seal]        /s/  VESTA  NELSON, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 
My  Commission  expires  11/9/56. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  September  3,  1954.  [15] 
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FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Tlie  Motion  of  defendant  Harry  Paris  for  Sum- 
mary Judgment  having  been  heard,  the  Court,  being 
fully  advised,  makes  the  following  Findings  of 
Fact  and  Conclusions  of  Law: 

Findings  of  Fact 

(1)  The  plaintiffs  in  this  action  are  Frances  P. 
Syracuse  and  New  Wonder  Bag  Corp.  Frances  P. 
Syracuse  is  a  [40]  citizen  of  the  United  States  and 
a  resident  of  the  County  of  Los  Angeles,  State  of 
California.  New  Wonder  Bag  Corp.,  is  a  California 
corporation  having  its  principal  place  of  business 
in  the  County  of  Los  Angeles,  State  of  California, 
within  the  Southern  District  of  California,  Central 
Division. 

(2)  Defendant  Harry  Paris  is  a  citizen  of  the 
United  States  and  a  resident  of  the  County  of  Los 
Angeles,  State  of  California,  and  has  a  regular  and 
established  place  of  business  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  California, 
within  the  Southern  District  of  California,  Central 
Division. 

(3)  This  action  arises  under  the  Patent  Laws 
of  the  United  States,  set  forth  in  35  U.S.C.,  so  that 
this  Court  has  jurisdiction  of  the  parties  and  of 
the  subject  matter  of  this  action. 
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(4)  United  States  patent  in  suit  No.  2,533,850 
was  issued  by  the  Commissioner  of  Patents  of  the 
United  States  on  December  12,  1950,  to  one  of  the 
plaintiffs  in  this  suit,  to  wit,  Frances  P.  Syracuse, 
the  patentee  named  in  said  patent,  who,  on  or  about 
January  5,  1951,  assigned  said  patent  to  New  Won- 
der Bag  Corp.,  a  co-plaintiff  in  this  suit. 

(5)  United  States  Letters  Patent  in  suit  No. 
2,533,850  relates  to  a  utility  handbag  having  a 
double  central  compartment  with  individual  closures 
and  two  side  compartments  suitable  for  holding 
baby  milk  bottles.  Its  stated  object  is  to  provide  a 
new  and  useful  handbag  having  separate  moisture- 
proof  compartments,  one  of  which  is  adapted  to  re- 
ceive fresh  diapers  or  other  clothing,  another  being 
for  damp  or  soiled  diapers.  End  pockets  are  pro- 
vided to  hold  bottles  (baby  milk  bottles)  or  other 
equipment.  The  utility  bag  has  two  zippers  on  top 
for  independent  access  to  the  two  central  or  diaper 
compartments  and  a  zipper  on  each  side  of  the  bag 
for  opening  and  closing  the  milk  bottle  [41]  com- 
partments. 

(6)  The  application  for  patent.  Serial  No.  773,- 
747,  filed  September  13,  1947,  which  matured  into 
the  patent  in  suit,  ori.ginally  contained  five  original 
claims.  All  of  the  original  claims  were  cancelled  in 
view  of  the  cited  art  and  a  single  specific  claim  was 
submitted  by  an  amendment.  This  single  claim  was 
allowed  and  now  appears  as  the  only  claim  in  the 
patent  in  suit. 
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(7)  The  patentability  was  predicated,  according 
to  the  Patent  Office  file  wrapper  history  of  this 
patent,  on  a  coml)ination  of  two  central  compart- 
ments for  fresh  and  soiled  diapers,  separated  by  a 
waterproof  partition  panel,  and  two  waterproof 
end  pockets  for  baby  milk  bottles,  with  slide  fast- 
eners providing  individual  access  to  these  respective 
compartments  and  pockets. 

(8)  The  Commissioner  of  Patents  failed  to  cite 
against  the  application  for  the  patent  in  suit  the 
most  pertinent  prior  art,  including  the  following 
prior  United  States  Letters  Patent: 

Shanzer,  Des.  Pat.  No.  147,477, 

which  describes  and  shows  the  combination  claimed 
in  the  patent  in  suit  and  shows  said  combination 
to  be  old.  This  Shanzer  patent  discloses  a  combined 
bottle  and  diaper  utility  bag  having  a  single  diaper 
compartment  accessible  from  the  top,  end  pockets 
and  slide  fasteners  providing  individual  access  to 
these  respective  compartment  and  pockets.  Provid- 
ing two  top  zippers  and  two  top,  side-by-side  com- 
partments would  not  be  invention  and  would  not 
involve  any  more  than  mechanical  skill. 

(9)  The  prior  patents  to  Halpin,  2,025,101 ;  Gale, 
1,617,629;  Vasquez,  2,429,856;  and  Nover,  1,235,049, 
were  not  cited  by  the  Examiner  during  the  prosecu- 
tion of  the  application  for  the  patent  in  suit  through 
the  Patent  Office.  The  said  Halpin  patent  shows 
two  top  zippers  that  lead  to  two  side-by-side  [42] 
top  pockets.   One  of  said  pockets  is  waterproof  for 
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receiving  a  wet  bathing  suit.  Gale  suggests  that  a 
waterproof  pocket  may  be  used  for  soiled  diapers. 
Vasquez  also  shows  side-by-side  zippers  leading  to 
side-by-side  pockets.  Nover  teaches  side-by-side  fast- 
eners (before  the  days  of  zippers)  leading  to  side- 
by-side,  top  compartments. 

(10)  The  patent  in  suit  does  not  disclose  any 
patentable  combination  of  elements,  does  not  pro- 
duce any  novel  results,  and  does  not  perform  any 
new  functions  over  the  earlier  Design  Patent,  No. 
147,477,  to  M.  Shanzer.  The  patent  in  suit  does  not 
disclose  invention. 

(11)  Plaintiffs'  patent  is  a  combination  patent 
and  must  be  strictly  construed. 

(12)  The  device  described  in  plaintiffs'  patent 
does  not  represent  discovery  or  patentable  invention 
within  the  meaning  of  patent  law. 

(13)  Plaintiffs'  device  was  fully  anticipated  by 
the  prior  art  and  represents  only  the  skill  of  a 
mechanic. 

(14)  The  patent  in  suit  and  the  only  claim  in 
said  patent  are  devoid  of  any  patentable  novelty 
and,  therefore,  invalid. 

Conclusions  of  Law 

(1)  There  is  no  genuine  issue  as  to  any  material 
fact  necessary  to  the  consideration  and  determina- 
tion of  said  Motion  for  Summary  Judgment. 

(2)  The  patent  in  suit  and  its  claim  are  invalid 
and  void. 
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(3)  Tlie  defendant  Harry  Paris  is  entitled  to 
nnd.unient  declaring-  United  States  Letters  Patent  in 
suit,  No.  2,533,850,  invalid  and  void. 

(4)  Defendant  Harry  Paris  is  entitled  to  a 
judgment  [43]  dismissing  the  Complaint  herein  and 
may  recover  Court  costs. 

Dated  at  Los  Angeles,  California,  this  22nd  day 
of  October,  1954. 

/s/  ERNEST  A.  TOLIN, 

Judge   of  the   United   States 
District  Court. 

[Endorsed] :     Filed  October  22,  1954.  [44] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  California, 
County  of  Los  Angeles — ss. 

Alan  Franklin,  being  duly  sworn,  deposes  and 
says:  I  am  th(^  attorney  for  the  plaintiffs  in  the 
above-entitled  action,  and  I  am  the  owner  of  a 
handbag  shown  in  the  annexed  photograph  thereof, 
marked  Plaintiffs'  Exhibit  X.  Said  handbag  was 
given  to  me  as  a  Christmas  present,  not  later  than 
a  lew  days  before  Christmas,  1936,  by  my  friend 
J.  Calvin  Brown,  Attorney  at  Law,  in  the  City  and 
County  of  Los  Angeles,  California,  and  said  hand- 
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bag  has  been  continuously  in  my  possession  since 
the  time  I  received  it  during  the  year  1936  as  afore- 
said, and  during  said  time  I  have  used  said  handbag 
considerably  for  carrying  my  law  books  and  other 
articles.  I  can  fix  the  date  when  I  received  said 
handbag  from  Mr.  Brown,  as  Christmas  1936,  by 
the  fact  that  I  argued  the  appeal  of  the  case  of 
Bray,  et  al.,  vs.  Hofco  Pump  Co.,  [55]  Ltd.,  93  F. 
(2d)  804,  before  the  United  States  Court  of  Appeals 
in  San  Francisco,  California,  where  I  met  Mr. 
Brown  at  the  time  near  the  end  of  the  year  1937, 
who  argued  another  case  at  that  time  before  said 
Court  of  Appeals,  and  when  I  met  Mr.  Brown  in 
San  Francisco  as  aforesaid  he  noticed  that  I  was 
carrying  my  handbag  Exhibit  X  attached  hereto. 
Said  case.  Bray,  et  al.,  vs.  Hofco  Pump  Co.,  Ltd., 
supra  was  decided  the  following  January  10,  1938. 

/s/  ALAN  FRANKLIN. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  December,  1954. 

[Seal]      /s/  EUGENE  N. 

FRANKENBERGER, 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California.  [56] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  California 
County  of  Los  Angeles — ss. 

I,  J.  Calvin  Brown,  being  duly  sworn  deposes  and 
says:  That  he  has  read  the  foregoing  affidavit  of 
Alan  Franklin,  concerning  a  handbag.  Exhibit  X, 
which  affiant  gave  Mr.  Franklin  as  a  Christmas  gift 
in  1936,  and  that  the  statement  of  Alan  Franklin  in 
respect  to  said  gift  in  1936  is  true  and  correct. 

/s/  J.  CALVIN  BROWN. 

Subscribed  and  sworn  to  before  me  this  17  day  of 
December,  1954. 

[Seal]        /s/  EUGENE  N. 

FRANKENBERGER, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [58] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  15,994-T 

FRANCES  P.  SYRACUSE;  and  NEW  WONDER 
BAG  CORP., 

Plaintiffs, 

vs. 

HARRY  PARIS;  DOE  I;  et  al.. 

Defendants. 

SUMMARY  JUDGMENT 

A  Motion  having  been  regularly  made  by  the  de- 
fendant Harry  Paris  for  Summary  Judgment  in  said 
defendant's  favor,  dismissing  the  present  action. 

Now  this  Court,  on  considering  the  affidavit,  ex- 
hibits, deposition  of  the  plaintiff  Syracuse,  the  art 
not  cited  by  the  United  States  Patent  Office  in  the 
prosecution  of  the  patent  in  suit,  and  the  Points  and 
Authorities  submitted  in  support  of  said  Motion; 
after  considering  the  plaintiff's  Brief  in  Reply  to 
Defendant's  Motion  for  Summary  Judgment;  after 
considering  the  Brief  Amicus  Curiae  of  Alan 
Franklin ;  and  after  hearing  counsel  for  the  respec- 
tive parties,  and  upon  due  deliberation  having  been 
had  and  Findings  of  Fact  and  Conclusions  of  Law 
of  the  Court  having  been  signed,  [68] 

It  Is  Ordered,  that  said  Motion  for  Summary 
Judgment  be  and  the  same  is  hereby  granted,  and 
judgment  is  hereby  entered  herein  in  favor  of  the 
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defendant  Harry  Paris,  dismissing  this  action,  with 
costs  and  disbursements  to  be  taxed  by  the  Clerk  in 
favor  of  defendant  Harry  Paris  and  against  the 
plaintiffs. 

Dated  at  Los  Angeles,  California,  the  11th  day  of 
February,  1954. 

/s/  ERNEST  A.  TOLIN, 

Judge  of  the  United  States 
District  Court. 

Approved  as  to  form : 


HAROLD  SHIRE, 

Attorney  for  Plaintiffs. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  February  11,  1955. 
Docketed  and  entered  February  15,  1955.  [69] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Notice  is  hereby  given  that  Frances  P.  Syracuse 
and  New  Wonder  Bag  Corporation,  a  corporation, 
plaintiffs  above  named,  hereby  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  Summary  Judgment  entered  in  this  action  on 
February  15,  1955. 

/s/  ALAN  FRANKLIN, 
Attorney  for  Appellants,  Frances  P.  Syracuse  and 
New  Wonder  Bag  Corporation,  a  Corporation. 

[Endorsed] :     Filed  March  11,  1955.  [71] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE 
RECORD  AND  DOCKET  APPEAL 

Good  cause  appearing  therefor: 

It  Is  Hereby  Ordered  that  appellant  may  have  to 
and  including  May  8,  1955,  to  file  the  record  and 
docket  the  appeal  in  the  above-entitled  cause  in  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

Dated:     Los  Angeles,  California,  April  8,  1955. 

/s/  BEN  HARRISON, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  April  8,  1955.  [72] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE 
RECORD  AND  DOCKET  APPEAL 

Good  cause  appearing  therefor: 

It  Is  Hereby  Ordered  that  appellant  may  have  to 
and  including  June  11,  1955,  to  file  the  record  and 
docket  the  appeal  in  the  above-entitled  cause  in  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

Dated:     Los  Angeles,  California,  May  5,  1955. 

/s/  ERNEST  A.  TOLIN, 

U.  S.  District  Judge.  [73] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  ORDER  EX- 
TENDING TIME  TO  FILE  RECORD  AND 
DOCKET  APPEAL 

State  of  California 
County  of  Los  Angeles — ss. 

Alan  Franklin,  being  first  duly  sworn  deposes 
and  says :  I  am  the  attorney  for  the  plaintiffs  in  the 
above-entitled  action.  I  was  retained  by  the  plain- 
tiffs on  the  day  of  the  hearing  of  the  motion  for 
summary  judgment  on  too  short  notice  to  acquire  a 
thorough  knowledge  of  the  facts  of  the  case,  and 
plaintiffs'  attorney  at  the  time,  namely,  Robert  E. 
Geauque,  evidently  resenting  my  appearance  in  the 
case,  withdrew  from  the  case,  and  I  have  received 
no  assistance  whatever  from  him  in  preparing  an 
appeal  of  this  case,  and,  furthermore,  I  have  never 
met  plaintiff's'  other  attorney,  Harold  Shire,  who, 
I  am  informed,  is  not  a  patent  lawyer  and  I  cannot 
expect  any  real  help  from  him  in  this  patent  case. 
I  did  not  solicit  the  [74]  plaintiffs'  case,  in  view  of 
the  fact  that  I  have  been  so  busy  with  other  import- 
ant legal  matters.  I  was  compelled  to  go  to  Wash- 
ington, D.  C,  last  month  and  argue  a  patent 
infringement  suit  against  the  U.  S.  Government,  on 
April  4,  1955,  in  the  Court  of  Claims,  and  that  case, 
in  which  I  was  retained  before  I  was  retained  in  the 
l^resent  case,  took  up  the  greater  part  of  my  time 
last  month,  which  prevented  me  for  a  substantial 
length  of  time  from  working  alone  on  the  appeal 
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of  the  present  case.  Recently  I  have  found  the  case 
of  Hycon  Mfg.  Co.  v.  H.  Koch  &  Sons,  104  U.S.P.Q. 
231  (CCA  9),  which  case  involved  a  summary  judg- 
ment and  upholds  the  points  and  authorities  of  my 
Brief  Amicus  Curiae,  which  I  filed  in  the  present 
case,  and  particularly  as  to  lack  of  jurisdiction  of  a 
trial  court  on  motion  for  summary  judgment  in 
patent  infringement  suits  on  the  issue  of  validity 
of  a  patent  in  suit,  in  view  of  the  prior  art,  which 
issue  necessarily  involves  technical  questions  of  fact 
requiring  a  trial  and  the  testimony  of  disinterested 
experts  which  was  not  present  in  the  case  at  bar. 
The  case  of  Hycon  Mfg.  Co.  v.  H.  Koch  &  Sons, 
supra,  holds  as  follows : 

"Utmost  that  can  be  said  in  patent  validity 
case  is  that  it  is  a  mixed  question  of  law  and 
fact.  *  *  * 

"The  trial  court  exceeded  the  premissible 
limits  of  determination  of  disputed  facts,  ques- 
tions without  trial.  *  *  *  An  indispensible  pre- 
requisite to  such  a  summary  judgment,  is  the 
absence  of  a  material  fact." 

An  important  relevant  fact  in  this  case,  which  the 
Court  did  not  have  before  it  in  rendering  summary 
judgment,  is  the  extraordinary  commercial  success 
of  the  plaintiffs'  patent  in  suit.  Counsel  for  plain- 
tiffs, Geauque,  asked  the  defendant,  Paris,  in  his 
deposition,  the  extent  of  his  business  in  selling  [75] 
plaintiffs'  patented  handbag,  but  counsel  for  de- 
fendant objected  to  such  questions  and  the  witness 
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refused  to  answer  proper  relevant  questions  on  ad- 
vice of  counsel,  thereby  suppressing  valuable  evi- 
dence. Unfortunately,  the  Paris  deposition  was  not 
filed  and  an  exhibit  of  the  defendants'  accused 
handbag  is  not  in  evidence.  These  and  other  matters 
are  matters  which  I  have  just  recently  discovered 
and  I  need  more  time  to  study  the  same  to  prepare 
the  plaintiffs'  appeal. 

/s/  ALAN  FRANKLIN, 

Attorney  for  Plaintiffs. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  May,  1955. 

[Seal]        /s/  LOUISE  LELAND, 

Notary  Public  in  and  for 
said  County  and  State. 

My  Commission  Expires  Mar.  29,  1958. 
[Endorsed] :     Filed  May  6,  1955.  [76] 


[Title  of  District  Court  and  Cause.] 

CASH  COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  Frances 
P.  Syracuse  is  held  and  fiiTnly  bound  unto  Harry 
Paris,  defendant,  in  the  above  case,  in  the  penal 
sum  of  Two  Hundred  Fifty  and  No/100  Dollars 
($250.00),  tendered  herewith  in  cash,  to  be  paid  to 
said  defendant,  his  successors,  assigns  or  legal  repre- 
sentatives, for  which  pajrment  well  and  truly  to  be 
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made  the  said  Frances  P.  Syracuse  binds  herself, 
her  successors  and  assigns  firmly  by  these  iDresents. 

The  condition  of  the  above  Obligation  is  such 
that: 

Whereas,  Frances  P.  Syracuse  and  New  Wonder 
Bag  Corporation,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  California,  are 
about  to  take  an  appeal  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  that  certain 
summary  judgment  heretofore  entered  in  this  ac- 
tion on  February  15,  1955,  in  favor  of  the  defendant 
by  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division,  in  the 
above-entitled  case. 

Now,  Therefore,  if  the  above-named  appellants 
shall  prosecute  said  appeal  to  effect  and  answer  all 
costs  which  may  be  adjudged  against  them  if  the 
appeal  is  dismissed,  or  the  judgment  affirmed,  or 
such  costs  as  the  appellate  court  may  award  if  the 
judgment  is  modified,  then  this  obligation  shall  be 
void;  otherwise  to  remain  in  full  force  and  effect. 

It  Is  Hereby  Agreed  by  the  Surety  that  in  case 
of  default  or  contumacy  on  the  part  of  the  surety, 
the  Court  may,  upon  notice  to  her  of  not  less  than 
ten  days,  proceed  summarily  and  render  judgment 
against  her,  in  accordance  with  her  obligation  and 
award  execution  thereon. 

Signed,  sealed  and  dated  this  19th  day  of  May, 
1955. 

/s/  FEANCES  P.  SYRACUSE. 
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Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  8. 

/s/  ALAN  FRANKLIN, 
Attorney. 
Duly  verified. 

[Endorsed]  :     Filed  May  19,  1955. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Jack  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  88,  inclusive,  contain  the  original 

Complaint ; 

Stipulation ; 

Amended  Answer ; 

Motion  for  Summary  Judgment; 

Findings  of  Fact  &  Conclusions  of  Law ; 

Plaintiffs'  Detailed  Statement  of  Objections 
and  Reasons; 

Summary  Judgment; 

Notice  of  Appeal ; 

Order  Extending  Time  to  File  Record  to 
May  8,  1955; 

Order  Extending  Time  to  File  Record  to 
June  11,  1955 ; 

Statement  of  Points  on  Appeal; 

Plaintiffs'  Designation  of  Contents  of  Record 
on  Appeal ; 
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Defendant's   Counter   Designation   of  Addi- 
tional Contents  of  Record; 

which,  together  with  Deposition  of  Frances  P.  Syr- 
acuse, taken  on  July  28,  1954,  at  Los  Angeles,  Cali- 
fornia, deft's  exhibit  C;  File  Wrapper  and  contents 
of  the  patent  in  suit ;  all  in  said  cause, 

constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $1.60, 
which  sum  has  been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  28th  day  of  June,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk. 

By  /s/  CHARLES  E.  JONES, 
Deputy. 


[Endorsed]:  *No.  14800.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Frances  P.  Syracuse 
and  New  Wonder  Bag  Corporation,  Appellants,  vs. 
Harry  Paris,  Appellee.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  DiAdsion. 

Filed  June  29,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Coui't  of  Appeals 
for  the  Xinth  Circuit 

No.  14800 

FRANCES  P.  SYRACUSE  and  NEW  WONDER 
BAG  CORPORATION,  a  Corporation, 

Plaintiffs, 
vs. 

HARRY  PARIS,  DOE  I,  et  al. 

Defendants. 

STATEMENT  OF  POINTS  ON  APPEAL 

Plaintiffs.  Frances  P.  Syracuse  and  New  Wonder 
Bag,  now  file  the  following  Statement  of  Points 
asserted  as  errors  and  intended  to  be  urged  in  the 
prosecution  of  their  appeal  from  the  Summary 
Judgment  entered  herein  on  or  about  February  15, 
1955,  and  assert  that  the  trial  court  erred  in  each  of 
the  following  respects,  to  wit: 

1.  In  rendering  smnmary  judgment  for  the  de- 
fendant, Harry  Paris. 

2.  In  holding  and  adjudging  that  the  single 
claim  of  Patent  No.  2,533,850,  issued  December  12, 
1950,  is  invalid  and  void. 

3.  In  gi'anting  the  defendants'  motion  for  sum- 
mary judgment  in  favor  of  the  defendant,  Harry 
Paris,  and  dismissing  this  action  with  costs  and  dis- 
bursements to  be  taxed  by  the  Clerk  in  favor  of  de- 
fendant, Hariy  Paris,  and  against  plaintiffs. 
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4.  In  failing  to  hold  and  adjudge  that  the  single 
claim  of  Letters  Patent  No.  2,533,850  in  suit,  issued 
December  12,  1950,  is  good  and  valid  in  law. 

5.  In  failing  to  hold  and  adjudge  that  the  single 
claim  of  Patent  No.  2,533,850,  issued  December  12, 
1950,  is  infringed  by  the  defendant,  Harry  Paris. 

6.  In  failing  to  deny  and  dismiss  the  motion  for 
summary  judgment  of  the  defendant,  Harry  Paris, 
with  costs,  disbursements  and  an  attorney's  fee 
taxed  against  said  defendant  in  favor  of  plaintiffs. 

7.  The  trial  court  exceeded  the  permissable  lim- 
its of  determination  of  disputed  fact  questions, 
without  trial. 

8.  In  holding  and  adjudging  invalid  the  single 
claim  of  the  utility  patent  No.  2,533,850  in  suit  of 
plaintiff,  Frances  P.  Syracuse,  issued  December  12, 
1950,  in  view  of  the  design  patent  for  bag  to 
Shanzer,  No.  147,477,  issued  September  9,  1947, 
which  Shanzer  patent  fails  to  show  the  mechanical 
construction  and  functional  features  of  the  claim  of 
said  plaintiff's  utility  patent;  and  all  elements  of 
said  Shanzer  patent  are  in  the  public  domain,  ex- 
cept two  bows  at  diagonal  corners  of  one  side  of  the 
Shanzer  bag,  which  bows  are  not  present  in  the 
structure  or  the  invention  of  the  plaintiff's  said 
utility  patent,  as  claimed  by  the  claim  of  the  plain- 
tiff's patent  in  suit. 

9.  Finding  8  of  the  trial  court  that  the  Commis- 
sioner of  Patents  failed  to  cite  against  the  applica- 
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tion  for  the  patent  in  suit  the  most  pertinent  prior 
art  is  clearly  an  error.  The  presumption  is  that  the 
Patent  Office  did  its  duty  and  considered  the  other 
patents  brought  forward,  on  motion  for  summary 
judgment,  as  new  prior  art.  There  is  no  evidence 
dehores  these  other  patents,  nor  is  there  anything  in 
the  jjatents  themselves  which  should  overthrow  the 
presumption  that  the  Patent  Office  cited  the  best 
prior  art  against  the  application  for  the  patent  in 
suit. 

10.  In  Finding  10  the  trial  court  is  clearly  in 
error  that  the  patent  in  suit  does  not  disclose  any 
patentable  combination  of  elements,  does  not  pro- 
duce any  novel  results,  or  does  not  perform  any  new 
functions  over  the  earlier  design  patent  No.  147,477 
to  Shanzer.  What  function  does  the  Shanzer  design 
patent  perform  other  than  the  function  of  orna- 
mentation ? — and  the  useful  functions  performed  by 
the  patent  in  suit  cannot  be  anticipated  by  the  orna- 
mental function  of  the  design  patent  of  Shanzer  or 
any  other  design  patent.  Design  patents  and  utility 
patents  are  different,  and  independent  legal  entities, 
and  are  entirely  noncognate.  The  questions  of 
whether  the  patent  in  suit  discloses  any  novel  pat- 
enta]:)le  com])i]iation  or  produces  any  novel  results 
are  questions  of  fact,  over  which  the  trial  court  had 
no  jurisdiction  on  a  motion  for  summary  judgment. 

11.  The  trial  court  is  clearly  in  error  in  its  Find- 
ing 11  that  ** Plaintiffs'  patent  is  a  combination 

patent  and  must  be  strictly  construed,  since  practi- 
cally all  patents  ai'e  combination  patents  including 
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primary  patents,  like  the  patent  in  suit,  and  pri- 
mary patents  are  liberally  construed." 

12.  Error  of  the  trial  court  in  Finding  12  that 
there  is  no  discovery  or  patentable  invention  cov- 
ered by  the  patent  in  suit  within  the  meaning  of 
the  patent  law. 

13.  Error  of  the  trial  court  in  Finding  13  that 
the  patent  in  suit  is  fully  anticipated  by  the  prior  art 
and  involves  only  mechanical  skill.  Finding  13  in- 
volves a  question  of  fact  and  is  fatal  to  the  defend- 
ants' motion  for  summary  judgment. 

14.  Error  of  the  trial  court  in  Finding  14  that 
the  claim  of  the  patent  in  suit  is  devoid  of  any  pat- 
entable novelty  and  is  invalid,  which  finding  in- 
volves a  question  of  fact  and  defeats  defendants' 
motion  for  summary  judgment. 

15.  The  Findings  of  Fact  8,  10,  11,  12,  13  and  14 
all  involve  questions  of  fact,  over  which  the  trial 
court  was  without  jurisdiction  on  motion  for  sum- 
mary judgment. 

16.  Error  of  the  trial  court  in  rendering  sum- 
mary judgment  for  the  defendant,  Harry  Paris, 
and  thereby  preventing  a  fair  trial  of  the  case  on 
its  real  merits,  at  which  trial  plaintiffs  were  pre- 
pared to  prove  extraordinary  commercial  success  of 
the  handbag  covered  by  the  patent  in  suit,  of  which 
success  the  defendant,  Harry  Paris,  has  derived  the 
entire  benefit  by  his  wilful  and  wanton  infringe- 
ment of  the  patent  in  suit,  and  by  his  unfair  compe- 
tition with  the  plaintiffs  in  the  manufacture  and 
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JURISDICTION 

This  case  is  a  Federal  suit  in  equity  for  infringe- 
ment of  United  States  Letters  Patent  for  an  inven- 
tion, and  the  jurisdiction  of  the  Distiict  Court  below 
is  alleged  in  Paragraph  I  of  the  Complaint  (Tr.  p.  3) 
as  follows: 

"This  cause  of  action  arises  out  of  the  patent 
laws  of  the  United  States  of  America,  U.S.C., 
Title  35,  as  amended,  as  hereinafter  more  fully 
appears." 

The  jurisdiction  of  the  District  Court  is  admitted 
by  the  defendant,  Harry  Paris,  in  his  Motion  For 


Summary  Judgmeut,  pursuant  to  Rule  56  of  the  Fed- 
(>ral  Rules  of  Civil  Procedure  (Tr.  pp.  10-11). 

The  jurisdiction  of  the  District  Court  is  further 
admitted  by  the  Findin,i2,s  of  Fact  and  Conclusions  of 
Law  (Tr.  pp.  14-18)  and  particularly  by  Finding  of 
Fact  (3)  (Tr.  p.  14)  of  said  lower  court. 

The  jurisdiction  of  the  District  Court  is  finally 
admitted  by  the  Summary  Judi»ment  of  said  lower 
court  (Tr.  pp.  23-24). 

This  Honorable  Court  of  Appeals  has  jurisdiction 
to  review  the  final  Summary  Judgment  of  the  lower 
District  Court  on  appeal,  pursuant  to  U.S.C.A.,  Title 
28,  Judiciary  and  Judicial  Procedure,  Chapter  83 — 
Courts  of  Appeals,  Sees.  1291,  1292(4)  and  1294(1). 

STATEMENT  OF  THE  CASE 

This  suit  is  brought  by  the  plaintiffs,  Frances  P. 
Syracuse  and  New  Wonder  Bag  Corporation,  a  cor- 
poration, against  the  defendant,  Harry  Paris,  et  al., 
for  infringement  by  said  defendant,  Harry  Paris,  of 
Letters  Patent  in  suit  No.  2,533,850,  filed  September 
13,  1947,  and  issued  December  12,  1950,  to  plaintiff 
(appellant)  Frances  P.  Syracuse,  for  an  invention  in 
Utility  Handbag  Having  Double  Compartment  With 
Individual  Closures  and  Independently  Accessible 
Bottle  Pockets. 

The  plaintiif,  Frances  P.  Syracuse,  is  a  proper 
party  plaintiff:*,  in  view  of  the  fact  that  she  is  the 


[)atentee  of  the  patent  in  suit,  and  held  the  full  right, 
title  and  interest  in  and  to  said  patent  from  the  date 
of  its  issue  on  December  12,  1950,  to  the  date  of  her 
assignment  of  said  patent,  on  January  5,  1951,  to  her 
co-plaintilf.  New  Wonder  Bag  Corporation,  which 
l)eriod  of  entire  ownership  of  the  patent  in  suit  by 
the  plaintiff,  Frances  P.  Syracuse,  was  within  the  six 
years  statute  of  limitation  prior  to  the  filing  of  this 
suit  on  October  29,  1953. 

The  general  concept  of  the  invention  of  the  said 
patent  in  suit  is  well  stated  in  the  first  four  introduc- 
tory paragraphs  of  the  first  page,  column  1,  of  said 
[)atent  as  follows: 

''The  present  invention  relates  to  handbags,  and 
more  particularly  to  the  type  of  handbag  used  to 
carry  diapers,  bottles,  and  other  articles  required 
for  the  care  of  an  infant  while  traveling  or  away 
from  home. 

The  princ'ipal  object  of  the  invention  is  to  pro- 
vide a  new  and  useful  handbag  having  separate 
moisture-proof  compartments,  one  of  which  is 
adapted  to  receive  fresh  diapers  or  other  clothing, 
another  being  for  damp  or  soiled  diapers,  and  still 
others  being  provided  to  hold  bottles  or  other 
equipment. 

Another  object  of  the  invention  is  to  provide  a 
handbag  having  a  plurality  of  compartments,  each 
of  which  is  accessible  from  the  outside,  indepen- 
dentl}'  of  the  others,  through  separate  slide  fast- 
(^ner  closurei's  of  the  type  known  popularly  as 
zippers. 


A  further  object  of  the  invention  is  to  provide 
a  hand  bag  havinii'  separate  compartments  for 
fresh  and  soiled  diapers,  and  still  other  compart- 
ments at  the  ends  of  the  bag  for  holding  bottles 
in  an  upright  position,  said  bottle-holding  com- 
partments being  accessible  from  the  outside  of  the 
bag  through  slide  fasteners  in  the  ends  thereof 
without  opening  the  diaper-holding  compartments 
of  the  bag.  Such  feature  is  particularly  advan- 
tageous when  traveling  in  public  conveyances  or 
when  in  congested  public  areas,  since  it  eliminates 
the  need  for  exposing  the  contents  of  the  bag,  and 
makes  it  jjossible  to  get  at  the  bottle  without 
searching  through  the  interior  of  the  bag.  In  ad- 
dition to  the  convenience  mentioned,  such  segre- 
gation of  the  bottles  from  the  other  contents  of 
the  bag  is  desirable  because  it  prevents  contami- 
nation of  the  nipples  by  soiled  diapers,  and  pro- 
vides positive  assurance  that  the  nipples  will 
remain  sterile  until  used." 

Referring  to  the  drawing  of  the  patent  in  suit  the 
basic  features  of  the  invention  as  disclosed  in  said 
patent  comprise  a  rectang-ular  bag,  designated  10  in 
its  entirety  (Fig.  1),  which  bag  is  formed  with  a 
pair  of  longitudinal  moisture-proof  diaper  compart- 
ments 33  and  34  (Fig.  2  of  drawing)  and  a  pair  of 
end  bottle  pockets  50  and  50  formed  at  the  ends,  re- 
spectively, of  said  bag  10,  (Figs.  1  and  3  of  drawing). 
The  longitudinal  diaper  compartments  33  and  34  are 
divided  by  an  intermediate  moisture-proof  partition 
designated  32.  (Figs.  2,  3  and  4).  The  inside  of  the 
bag  10  is  lined  with  a  moisture-proof  lining  31,  prefer- 


ably  of  plastic  sheeting,  and  the  partition  32  is  pre- 
ferably formed  by  two  spaced  panels  or  walls  35  and 
06  of  moisture-proof  plastic  sheeting.  (Figs.  2-4).  The 
compartments  33  and  34  being  lined  with  moisture- 
proof  sheeting  31  one  of  said  compartments  is  for  the 
purpose  of  holding  clean  diapers  or  clothing,  and  the 
other  compartment  is  for  receiving  damp  or  soiled 
diapers  or  other  articles,  whereby  said  clean  diapers 
or  clothing  in  one  compartment  33  are  prevented  by 
said  moisture-proof  partition  32  from  being  dampened 
or  soiled  by  damp  or  soiled  diapers  or  other  articles 
in  the  other  compartment  34.  The  upper  ends  of  the 
diaper  compartments  33  and  34,  are  provided  with 
longitudinal  slits  which  may  be  opened  or  closed  by 
zippers  23  and  24  respectively.  (See  Figs.  1-4  of  pat- 
ent drawing).  The  bottle  compartments  50  and  50 
extend  vertically  in  the  ends,  respectively,  of  the  bag 
10  (Figs.  1  and  3  of  patent  drawing)  and  said  pockets 
are  adapted  to  receieve  and  hold  nursing  milk  bottles 
51  in  erect  upstanding  position.  The  ends  16  of  the 
bag  10  are  formed  with  vertically  extending  openings 
44  for  the  pockets  50  and  50,  respectively,  through 
which  openings  44  the  milk  bottles  may  be  introduced 
into  or  removed  from  said  pockets  50  and  50  respec- 
tively. Said  vertical  pocket  openings  44  and  44  are 
normally  closed  by  zippers  45  and  45,  respectively, 
but  said  zippers  may  be  opened,  as  indicated  in  Fig.  1 
of  the  drawing,  for  introducing  the  milk  bottles  51 
and  51  into  oi-  removable  from  the  pockets  50  and  50, 
respectively.    The  bottle  pockets  50  and  50  are  sepa- 


rated   from  the  diaper  compartments  33   aud  34  hy 
waterproof  plastic  sheeting  46  (Fig.  3). 

From  the  foregoing  deseriptit)n  it  will  be  apparent 
that  the  handbag  10  provides  separate,  moisture-proof 
compartments  33  and  34  for  holding  clean  dry  articles 
in  one  of  said  compartments,  and  damp  or  soiled  ar- 
ticles in  the  other.  Each  of  said  comijartments  33,  34 
is  accessible  from  the  outside  through  its  own  "zip- 
per" closure  23  or  24  in  the  top  of  the  bag,  making  it 
possible  to  get  into  either  compartment  without  ex- 
l)osing  the  contents  of  the  other.  The  two  l^ottle 
pockets  50-50  in  the  ends,  respecti\  cly,  of  the  bag 
[)rovide  convenient  receptacles  for  holding  nursing 
bottles  51  in  upiight  position,  said  bottles  being  segre- 
gated from  the  other  articles  in  the  bag,  so  that  the 
nil)ples  of  said  bottles  cannot  become  contaminated 
by  said  other  articles.  The  separate  "zippers"  45  of 
each  of  the  bottle  compartments  50  makes  it  possible 
to  get  at  either  of  the  bottles  51  without  opening  the 
diaper  compartments  33  and  34,  which  is  a  particularly 
convenient  feature  when  it  becomes  necessary  to  re- 
move or  replace  a  bottle  in  the  bag  in  congested  i^ublic 
areas,  or  where  the  liiiht  is  poor. 


CLAIM  OF  PATENT  IN  SUIT 

The  single  claim  oL'  the  utility  patent  in  suit,  No. 
2,533,850,  with  the  reference  numerals  of  the  patent 
specification  applied  to  elements,  respectively,  of  said 
claim,  is  as  follows: 

"A  handbag  (10)  for  carrying  clean  and  soiled 
infants'  diapers  and  nursing  bottles,  comprising 
a  rectangular  body  ha\ing  horizontal  top  and  bot- 
tom edges,  and  verticle  sides  (13  and  14)  and  ends 
(16),  said  top  edge  having  two  laterally  spaced 
longitudinally  extending  openings  (23  and  24) 
formed  therein  separated  by  a  narrow  strip  of 
material  (25),  a  waterproof  partition  panel  (32) 
within  said  body  dividing  the  interior  thereof  into 
two  laterally  spaced  compartments  (33  and  34), 
one  of  which  is  adapted  to  receive  clean  diapers, 
and  the  other  being  ada])ted  to  receive  soiled 
diapers,  the  top  edge  (41)  of  said  panel  being  at- 
tached to  the  underside  of  said  strip  of  material 
(25),  closure  means  for  said  openings  (23  and  24) 
(comprising  rows  of  slide  fastener  teeth  (26)  at- 
tached to  the  material  along  opposite  edges  of 
each  said  openings,  the  two  companionate  rows 
of  teeth  (26)  along  the  side  of  eacch  of  said  (zij)- 
per)  openings  being  adapted  to  intermesh  with 
one  another  to  close  the  opening,  slide  means  (30) 
associated  with  each  of  said  pairs  of  intermeshing 
rows  of  teeth  (26),  said  slide  means  (30)  being 
selectively  operable  from  the  outside  of  the  hand- 
bag to  open  either  one  of  said  compartments  (33 
or  34)  without  opening  the  other,  each  of  said 
ends  (16)  of  said  body  having  a  vertically  extend- 


ing-  opening-  44  formed  therein,  intermeshing  slide 
fastener  teeth  (45)  attached  to  the  material  along 
both  edges  of  each  of  said  openings  (44)  whereby 
the  oi)enings  can  be  closed,  waterproof  plastic 
sheeting  (46)  attached  to  the  inside  of  said  hand- 
bag body  along  the  inside  edges  of  said  end  open- 
ings (44),  said  plastic  sheeting  (46)  forming 
pockets  (  50)  within  the  interior  of  said  body  in 
which  imrsing  bottles  (51)  can  be  carried  entirely 
separate  from  said  diaper  compartments  (33  and 
34),  and  protected  from  contamination,  and  a 
slide  for  operating  each  of  said  end  slide  fasten- 
ers (45)  from  the  outside  of  the  bag  to  provide 
access  to  either  of  said  bottle  pockets  (50)  without 
opening  said  diaper  compartments  (33  and  34)." 

One  of  the  plaintiffs'  handbags,  as  covered  by  the 
patent  in  suit,  was  testified  to  by  the  defendant,  Harry 
Paris,  in  his  deposition  taken  by  counsel  for  plaintiffs, 
July  28,  1954,  at  Los  Angeles,  California,  on  page  1 
of  his  said  deposition,  which  bag  is  marked  Plaintiffs' 
Exhibit  A  for  identification. 

One  of  the  accused  handbags  of  the  defendant, 
Harry  Paris,  which  is  charged  by  the  complaint  to 
infringe  the  claim  of  the  patent  in  suit,  is  testified  to 
by  said  defendant  in  his  deposition  on  pages  10,  13 
and  55  thereof  and  is  marked  Plaintilfs'  Exhibit  B, 
for  identification. 

Motion  for  Summary  Judgment,  pursuant  to  Rule 
56,  Federal  Rules  of  Civil  Procedure,  was  filed  Sep- 
tember 3,  1954,  by  the  defendant  (Tr.  pp.  10-13). 
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Summary  .Judgment  was  granted  and  entered  in 
favor  of  the  defendant.  Filed  February  11,  1955. 
Docket  and  entered  F'ehruaiy  15,  1955.  (Tr.  pp. 
23-24.) 

STATEMENT  OF  POINTS  RELIED  UPON 

The  Points  on  Appeal  (Tr.  p.  32)  to  this  Honorable 
Court,  from  the  Sununary  Judgment  of  the  trial  court, 
may  be  regrouped  as  the  Points  Relied  Upon  by  the 
appellants,  as  follows: 

1.  The  Smnmary  Judgment  of  the  trial  court  is 
contrary  to  law. 

2.  The  Order  of  the  Summary  Judgment  of  the 
trial  court,  to-wit: 

''It  is  Ordered,  that  said  Motion  for  Summary 
Judgment  be  and  the  same  is  hereby  granted,  and 
judgment  is  herel3y  entered  herein  in  favor  of  the 
defendant  Harry  Paris,  dismissing  this  action, 
^vith  costs  and  disbursements  to  be  taxed  by  the 
Clerk  in  favor  of  defendant  Harry  Paris  and 
against  the  plaintiffs," 

is  (-ontrary  to  law. 

3.  Error  in  holding  and  adjudging  that  the  single 
claim  of  the  patent  in  suit  No.  2,533,850,  issued  De- 
cember 12,  1950,  is  invalid  and  void. 

4.  Error  in  failing  to  hold  and  adjudge  that  the 
single  claim  of  Letters  Patent  in  suit  No.  2,533,850, 
issued  December  12,  1950,  is  good  and  valid  in  law. 
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5.  Error  in  failing  to  hold  and  adjudge  that  the 
single  claim  of  the  patent  in  suit,  No.  2,533,850,  issued 
December  12,  1950,  is  infringed  by  the  defendant 
Harry  Paris. 

6.  Error  in  failing  to  deny  and  dismiss  the  motion 
for  Sunnnary  Judgment  of  the  defendant  Harry  Paris, 
with  costs,  disbursements  and  an  attorney's  fee  taxed 
against  the  defendant  in  favor  of  plaintilfs. 

7.  Error  of  the  trial  court  in  exceeding  the  per- 
missible limits  of  determination  of  disputed  questions 
of  fact  without  a  trial. 

8.  Error  of  the  trial  court  in  deciding  and  adjudg- 
ing the  claim  of  the  mechanical  utility  patent  in  suit, 
No.  2,533,850  to  be  anticipated  by  the  structurally  and 
functionally  diif erent  Shanzer  ornamental  design  pat- 
ent, Des.  147,477. 

9.  Error  of  the  trial  court  in  deciding  and  adjudg- 
ing said  mechanical  utility  patent  in  suit  invalid  and 
void  in  view  of  the  structurally  and  functionally  dif- 
ferent Shanzer  ornamental  design  patent. 

10.  Error  of  the  trial  court  in  finding  (8)  that  the 
Commissioner  of  Patents  failed  to  cite  the  most  pei'ti- 
nent  art,  including  the  Shanzer  Design  patent,  Des. 
174,477,  against  the  application  for  the  patent  in  suit. 

11.  Error  of  the  trial  court  in  failing  to  find  that 
the  presumption  is  that  the  Patent  Office  did  its  duty 
and  cited  the  most  pertinent  prior  art  against  the 
application  for  the  patent  in  suit,  and  considered  the 
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other  patents  brought  forward  by  defendant 's  counsel 
on  motion  for  summary  judgment,  as  new  prior  art. 

12.  Error  of  the  trial  court  in  failing  to  find  that 
the  additional  patents  set  up  in  the  Amended  Answer 
by  the  defendant  are  not  so  close  to  the  patent  in  suit 
as  the  prior  aii:  patents  cited  by  the  Patent  Office 
against  the  application  for  the  patent  in  suit,  and 
[)articularly  the  patent  of  Holland,  No.  2,447,940, 
which  was  cited  by  the  Patent  Office. 

13.  Error  of  the  trial  court  in  its  finding  11  that 
Plaintiffs'  patent  is  a  "combination"  patent  and  must 
be  strictly  construed,  since  practically  all  patents  are 
combination  patents,  including  primary  patents  like 
the  patent  in  suit,  and  primary  patents  are  liberally 
construed. 

14.  Error  of  the  trial  court  in  its  finding  12  that 
there  is  no  discovery  or  patentable  invention  covered 
hy  the  patent  in  suit  within  the  meaning  of  the  patent 
law. 

15.  Error  of  the  trial  court  in  its  finding  13  that 
Plaintiffs'  device  was  fully  anticipated  by  the  prior 
art  and  represents  only  the  skill  of  a  mechanic. 

16.  Error  of  the  trial  court  in  its  finding  14  that 
the  patent  in  suit  and  the  only  claim  in  said  patent  are 
devoid  of  any  patentable  novelty  and,  therefore,  in- 
valid. 

17.  Er]'Oi'  of  the  trial  court  in  its  findings  8,  10,  11, 
12,  13  and  14,  that  said  findings  involve  material  ques- 
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tions  of  fact,  over  wliicli  the  trial  court  ^vas  without 
jurisdiction  on  motion  for  summary  judgment. 

18.  Error  of  the  trial  coui-t  in  failing  to  find  that 
the  patent  in  suit  covers  a  new  and  patentable  combi- 
nation of  elements,  which  produces  novel  and  useful 
results  and  performs  new  and  useful  functions  over 
the  Design  Patent  No.  147,477,  to  M.  Shanzer,  and 
thereby  covers  a  patentable  invention  over  said  Shan- 
zer  design  patent. 

19.  Error  of  the  trial  court  in  rendering  summary 
judgment  for  the  defendant,  Harry  Paris,  and  thereby 
preventing  a  fair  trial  of  the  case  on  its  real  merits, 
at  which  trial  plaintiffs  were  prepared  to  prove  extra- 
ordinary conmiercial  success  of  the  handbag  covered 
by  the  patent  in  suit,  w^hich  superceded  all  other  hand- 
bags used  for  the  same  purpose  and  supplied  a  long- 
felt  want  in  the  handbag  art,  of  which  success  the 
defendant,  Harry  Paris,  has  derived  the  substantial 
benefit  Ijy  his  wilful  and  wanton  infringement  of  the 
patent  in  suit,  and  by  his  unfair  competition  with  the 
plaintiffs  in  the  manufacture  and  sale  of  the  plain- 
tiffs' meritorious  invention  covered  by  their  said  pat- 
ent, which  infringement  and  unfair  competition  of 
said  defendant  have  destroyed  the  plaintiffs'  Imsiness 
of  manufacturing  and  selling  their  patented  handbag 
covered  by  their  patent  in  suit. 

20.  Error  of  the  trial  court  in  granting  defendants' 
motion  for  summary  judgment  in  view  of  the  issue  of 
infringement  of  the  patent  in  suit  raised  by  the  plead- 
ings, which  issue  is  an  issue  of  fact. 
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21.  Error  oi'  the  trial  court  in  granting  the  de- 
fendants' motion  for  summary  judgment  merely  on 
the  affidavit  of  defendants'  attorney,  C.  G.  Stratton, 
denying  the  allegations  of  the  complaint,  which  did 
not  detennine  the  issues,  and  particularly  the  facts  of 
the  case,  and  plaintiifs  were  not  required  to  file  op- 
posing affidavits. 

22.  Error  of  the  trial  court  in  failing  to  deny  and 
dismiss  the  defendant's  motion  for  summary  judg- 
ment, in  view  of  the  presumption  of  validity  of  the 
})atent,  since  the  basis  of  a  suit  on  a  patent  is  not  the 
raw  stuff  of  mere  allegations  of  fact. 

23.  Error  in  granting  summary  judgment  in  the 
plaintiffs'  patent  infringement  suit,  since  a  patent  in 
suit  is  presumed  to  be  valid  until  proved  invalid,  be- 
yond a  reasonable  doubt,  and  the  defendant's  single 
affidavit  does  not  establish  any  such  proof. 

24.  Error  of  the  trial  court  in  failing  to  deny  the 
defendant's  motion  for  summary  judgment,  on  the 
ground  that  the  alleged  invalidity  of  the  patent  in  suit, 
on  its  face,  vras  not  sufficiently  obvious  to  authoidze 
the  trial  court  to  render  sunnnary  judgment  against 
the  plaintiffs  dismissing  plaintiifs'  patent  infringe- 
ment suit. 

25.  Error  of  the  trial  court  in  granting  summary 
judgment  against  the  plaintiffs,  in  view  of  the  fact 
that  it  was  not  clearly  ajiparent  that  there  was  no 
issue  of  infringement  of  the  patent  in  suit,  and  the 
issue  of  validity  of  said  patent  based  on  the  prior  art 
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should  not  have  been  determined  on  motion  for  suiii- 
mary  judgment. 

ARGUMENT 
Points  1^  2,  6  and  21  through  25 

Points  1,  2,  6,  and  21  through  25  xippellants'  State- 
ment of  Points  Relied  Upon  in  Appellants'  Argument, 
present  the  gross  error  of  the  trial  court  in  granting 
and  ordering  smnmary  judgment  to  the  defendant, 
Harry  Paris,  against  the  plaintiffs,  contrary  to  the 
plaintiffs'  meritorious  cause  of  action  and  prayer  for 
equitable  relief  of  their  complaint,  and  contrary  to 
law,  in  view  of  the  strong  presum]3tion  of  validity  of 
the  patent  in  suit  and  the  lack  of  competent  evidence 
to  overthrow  that  presumption,  and  in  view  of  the 
obvious  fact  that  the  handbag  made  and  sold  by  said 
defendant,  within  the  jurisdiction  of  the  lower  U.  S. 
District  Court,  is  a  ''Chinese"  copy  of  and  a  wilful 
infringement  of  the  claim  sued  on  of  the  patent  in 
suit  No.  2,533,850. 

"The  granting  of  a  patent  is  weighty  evidence 
that  the  de\ace  or  method  is  new  and  useful  and 
that  the  patentee  was  the  first  inventor,  and  the 
burden  is  on  the  one  who  challenges  validity  to 
negative  novelty  in  the  plaintiff's  patent.  {Eno 
V.  Prime  Mff/'.  Co.,  58  P.Q.  681,  Mass.  S.  Ct. 
(1943) ;  see  also,  J ntemational  Carrier-Call  & 
Tele.  Corp.  v.  Radio  Corp.,  142  F.  2d  443  CCA. 
(1944);  Croslefi  v.  Westinf/hoiise,  152  F.  2d  895, 
CCA.  3  (1945)." 
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Walhcr  on  Patents,  Dcllers  Ed.,  1952  (Simula- 
tive Suppieinent,  Page  1272. 

Points  3,  4,  8,  9,  10,  11,  12,  21,  24 

The  patent  in  suit  of  plaintiff,  Frances  P.  Syra- 
cuse, Xo.  2,533,850,  for  Utility  Handbag  Having  Dou- 
ble Compartment  With  Individual  Closures  and  Inde- 
[)endently  Accessible  Bottle  Pockets,  Filed  SejJt.  13, 
1947,  and  issued  Dec.  12,  1950,  was  pending  in  the 
I^atent  Office  for  over  three  years,  during  which  time 
the  application  for  the  patent  was  subjected  to  critical 
and  thorough  examination  by  the  expert  Patent  Office 
examiners,  who  cited  as  they  were  required  to  do, 
the  nearest  prior  art  relating  to  the  invention  covered 
by  said  pending  patent  application  for  the  patent  in 
suit,  which  prior  art  included  the  following  patents : 

Number,  Patentee  and  Date. 

1,136,138 Izet— Apr.  20,  1915 

1,325,372 Penny— Dec.  16,  1919 

1,653,246 Zichy— Dec.  20,  1927 

1,902,313 Strubble— Mar.  21, 1933 

1,029,686 AVehner— Feb.  4,  193() 

2,274,718 Lyndes,  et  al.— Mar.  3,  1942 

2,447,940 Holland— Aug.  24,  1948 

In  citing  the  above  i^nor  patents  there  is  hardly  a 
doubt  that  the  Patent  Office  examiners  cited  the  clos- 
est and  best  prior  art  relating  to  the  patent  in  suit, 
since  each  patent  examiner  is  a  specialist  in  the  par- 
ticulai-  class  of  inventions  and  patents  which  he  is 


employed  to  exaiiiiiie,  and  the  U.  S.  Patent  Office  is 
tlie  emporium  of  tlie  ai-ts  and  sciences  of  the  world 
and  the  best  place  anywhere  for  making  searches  and 
investigations  of  patentable  inventions.  It  is  significant 
that  despite  the  citation,  by  the  Patent  Office  exam- 
inci-.  of  the  best  art,  as  above  listed,  that  has  been 
found  against  the  patent  in  suit,  said  i)atent  was  dul}' 
and  regularly  granted  and  issued  by  the  Patent  Office 
and  carries  the  strong  presum.ption  of  vaJiditif,  which 
prcsuinption  can  onhf  be  overthrown  hij  proof  to  the 
('(Hitrdii/  hcijond  a  reasomible  doubt.  Such  proof  iii- 
roli'es  material  issnes  of  fact,  which  cannot  be  ((djudi- 
catcd  on  (I  )n,otion  for  a  summary  judgment. 

The  onl\'  art  set  uj)  by  the  defendant,  Harry  Paris, 
in  addition  to  the  inapplicable  art  set  up  by  said  de- 
fendant in  his  Amended  Answer,  (Tr.  i)p.  6-7)  is  the 
iirclevant  Shanzer  Design  Patent,  i)es.  147,477,  Sept. 
J),  1947,  set  up  in  the  affidavit  of  said  defendant's 
attorney,  i\  CI.  Stratton  (Tr.  p.  13). 

Said  affidavit  (Tr.  pp.  12-13)  refers  to  Defend- 
ant's Exhibit  "C,"  which  contains  the  five  patents  of 
Shanzer,  D-147,477,  Nover,  1,235,049,  Gale,  1,617,629, 
Ilalpin,  2,025,101,  and  Vasquez,  2,429,856.  Said  i)at- 
cnts  were  not  cited  by  the  Examiner  in  the  Patent 
Office  against  the  patent  in  suit  No.  2,533,850,  but 
wcie  dug  up  unofficially  as  a  result  of  an  indei)endent 
so-called  search  in  the  Patent  Office  by  someone, 
whose  (jualifications  for  determining  novelty  and  pat- 
entability of  inventions  are  not  shown  to  be  better  than 
or  as  good  as  the  qualifications  of  the  Patent  Office 
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examiner,  who  cari'i'ully  examiued  and  allowed  the  ap- 
j)lication  for  the  patent  in  suit.  In  the  motion  for 
summary  judgment  no  patent  expert  testifed  to  any 
vital  probative  facts  eoncerning'  the  patents  con- 
tained in  Defendant's  Exhibit  "C"',  w^hich  might 
invalidate  the  i)atent  in  suit.  In  the  last  analysis, 
the  defendant's  defense  of  invalidity  of  the  pat- 
ent in  suit  rests  upon  nothing  but  the  uncorrobo- 
rated affidavit  of  the  defendant's  attorney,  C.  G. 
Stratton  (Tr.  pp.  12-13),  which  did  not  determine  the 
issues  and  particularly  the  facts  of  the  case,  and  the 
plaintitt's  were  not  required  to  hie  opposing  affidavits, 
and  moreover,  the  defendant's  alleged  invalidity  of 
the  patent  in  suit  was  not  sufficiently  obvious  on  the 
face  of  said  patent  or  in  view  of  the  probative  inade- 
<iuacy  of  the  prior  art  set  up  by  the  defendant,  to 
justify  the  trial  court  in  granting  the  defendant's 
motion  for  summary  judgment  dismissing  the  plain- 
tiffs' meritorious  suit  against  the  defendant  for  wil- 
fully infringement  of  the  plaintiifs'  patent  in  suit. 

The  prior  patents  contained  in  the  Defendant's 
Exhibit  ''C"  will  now  be  considered  in  their  order. 

The  first  patent  of  Max  Shanzer,  Des.  147,477,  Sept. 
!i,  1947,  for  CV)mbined  Bottle  and  Diaper  Utility  Bag, 
Piled  Sept.  17,  1946,  is  a  design  patent,  which  protects 
only  its  ornamental  desicjn  and  nothing  else,  while  the 
phiintift's'  ])atent  is  a  neic  article  of  manufacture  and 
covers  a  Utility  Handbag  Having  Double  Compart- 
ments With  Individual  Closures  and  Independently 
Accessible  Bottle  Pockets,  and  the  plaintiffs'  2:>atent 
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protects  its  meohunicul  structure,  operation  and  use. 
The  plaintilfs'  lUUiti/  patent  and  the  prior  Shanzer 
design  patent  cover  entirely  different  inventions  and 
are  entirely  noncognate.  The  liling  date  on  the  patent 
in  suit,  and  the  filing  date  on  the  fShanzer  patent,  are 
not  necessarily  the  dates  of  invention  of  said  patents, 
respectively,  and  since  there  is  nothing  on  the  face  of 
said  jjatents  and  no  evidence  to  show  whether  Shanzer 
uf  tlie  Shanzer  patent  or  Syracuse,  the  patentee  of  the 
patent  in  suit,  was  the  prior  inventor,  and  since  the 
patent  in  suit  was  filed  on  Sept.  13, 1947,  or  Jess  than  a 
near  after  the  Shanzer  patent  was  issued  on  Sept.  9, 
1947,  the  defendant  has  failed  to  establish  the  fact  that 
the  Shanzer  patent  is  prior  art  to  the  patent  in  suit, 
and  consequently  the  Shanzer  patent  is  of  no  proba- 
tiA'e  value  whatever,  as  an  anticipation  of  the  patent 
in  suit,  and  it  should  be  stricken  or  disregarded  as 
such. 

However,  it  is  innnaterial  what  the  date  of  inven- 
tion of  the  Shanzer  patent  may  be,  because  the  Shan- 
zer patent  does  not  show  or  describe  the  invention  of 
the  patent  in  suit,  as  claimed  in  the  single  claim  of 
said  patent  on  the  last  page,  in  the  first  and  second 
columns  of  said  page  of  the  patent  in  suit.  The  claim 
of  the  patent  in  suit  claims  tivo  longitudinal  diaper 
compai-tments  33  and  34,  closed  at  the  top  by  "zii^pers" 
23  and  24,  respectively,  and  said  patent  claim,  claims 
two  end  bottle  pockets  50  at  the  ends,  respectively,  of 
the  handJDag  10,  said  longitudinal  diaper  compart- 
ments 33  and  34  being  divided  by  a  longitudinal  water- 


19^ 

proof  partition  32,  and  said  end  pockets  50  being  closed 
by  "zippers'-  45  and  divided  from  the  ends  of  said 
diaper  compartments  by  moistitre- proof  plastic  sheet- 
ing  partitions  46.  The  diaper  compartments  33  and  34 
contain  an  infant's  clean  diapers  and  soiled  damp 
diapers,  respectively,  and  the  clean  diapers  in  one  com- 
partment arc  prevented  from  being  contaminated  b\' 
the  soiled  damp  diapers  in  the  other  compartment  by 
the  longitudinal  moisture-proof  partition  32.  The  end 
l)ockets  50  of  the  handbag  10,  contain  infants'  nursing 
milk  bottles  51,  respectively,  and  the  pocket  partitions 
46  prevent  contamination  of  the  milk  bottles  51  in  the 
pockets  50  by  the  soiled  dmnp  diapers  in  a  diaper 
compartment  33  or  34. 

The  above-described  mechanical  structure  claimed 
in  the  patent  in  suit  is  not  disclosed  in  the  Shanzer 
design  patent,  Ues.  147,477,  and  for  that  reason  the 
Shanger  patent  fails  to  anticipate  the  claimed  struc- 
ture of  the  patent  in  suit.  The  Shanzer  patent  dis- 
closes only  one  longitudinal  diaper  compartment  for 
both  clean  and  soiled  diapers,  and  since  the  Shanzer 
patent  has  no  longitudinal  moisture-proof  partition 
in  said  single  diaper  compartment,  said  Shanzer  pat- 
ent does  not  have  the  claimed  structure  of  the  patent 
in  suit  to  perfonm  the  fmwtion  and  accomplish  the 
new  result  of  preventi)ig  soiled  diapers  from  soilinff 
I  he  clean  diapers  carried  at  the  same  time  in  the  hand- 
bag. Moreover  the  Shanzer  design  patent  does  not 
disclose  end  waterproof  partitions,  such  as  the  parti- 
tions 46  of  the  patent  in  suit,  to  prevent  the  soiled 
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diapers  in  a  diaper  compartment  33  or  34  from  con- 
taminating the  milk  bottles  51  in  the  end  pockets. 

Aside  from  the  fact  that  the  single  longitudinal 
zipper  closed  opening  of  the  Shanzer  design  patent 
is  no  anticipation  of  the  two  zipper-closed  openings 
23  and  24  of  the  patent  in  suit,  is  the  fact  that  said 
single  longitadinal  zipper  opening  of  the  Shanzer  pat- 
ent was  old  in  the  aii;  at  the  time  the  Shanzer  applica- 
tion for  patent  was  filed  on  Sept.  17,  1946,  in  view  of 
tlie  x)rior  single  longitudinal  zipper-closed  opening  in 
the  top  of  the  handbag  of  the  Plaintiffs'  Exhibit  ''X" 
(Tr.  p.  20)  which  handbag  was  given  by  J.  Calvin 
Brown  (Tr,  p.  22),  as  a  Christmas  present  to  Alan 
Franklin  a  few  days  before  Christmas  1936  (Tr.  p.  18), 
nearly  ten  years  before  the  filing  date,  Sept.  17,  1946, 
of  the  Shanzer  design  patent,  Des.  147,477.  The  single 
longitudinal  zipper  opening  of  the  Shanzer  patent  was 
in  the  public  domain  at  the  time  the  plaintiff  Syracuse 
filed  her  application  for  the  patent  in  suit  on  Sept.  13, 
1947.  The  position  of  counsel  for  defendant,  that  there 
was  no  invention  covered  by  the  patent  in  suit  in  pro- 
viding two  longitudinal  zipper-closed  openings  in  the 
top  of  the  handbag  of  the  patent  in  suit,  in  view  of 
the  single  longitudimil  zipper-closed  opening  in  the 
top  of  the  Shanzer  handbag,  is  not  well  taken.  The 
two  zipper-closed  openings  in  the  top  of  the  handbag 
of  the  patent  in  suit  are  not  just  merely  a  duplication 
of  the  single  zipper  opening  in  the  top  of  the  Shanzer 
patent  handbag,  in  \iew  of  the  fact  that  the  two  zip- 
per-closed openings  in  the  handbag  of  the  patent  in  suit 
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lead  into  two  diapiT  compai'tments  33  and  34,  divided 
by  a  waterproof  partition  32,  in  which  compartments, 
respectively,  are  carried  clean  diapers  and  damp  soiled 
diapers  and  said  waterproof  partition  32  between  said 
compartments  prevents  the  damp  soiled  diapers  in  one 
compartnjent  from  contacting  and  soiling  the  clean 
diapers  in  the  other  compartment.  This  structure 
performs  a  new  and  useful  function  and  accomplishes 
a  neiv  and  useful  result,  whicJt  constitutes  a  novel  and 
patentable  infvention. 

Loom  Co.  V.  Higgins,  105  U.  S.  591. 

Even  if  the  Shanzer  desi(j)i  patent  and  the  mechani- 
cal patent  in  suit  were  identical,  which  they  are  not, 
and  the  Shanzer  patent  was  prior  to  the  patent  in  suit, 
the  Shanzer  design  patent  would  be  no  anticipation 
of  or  bar  to  the  grant  of  the  mechanical  patent  in  suit. 
On  pages  107-108,  Sec.  66,  Patents  for  Designs,  By 
Shoemaker,  it  is  stated: 

"The  Patent  Office  and  the  Courts  have  de- 
clared that  a  design  patent  Vv^as  no  bar  to  the 
grant  of  a  subsequent  mechanical  patent  on  the 
same  article.  .  .  .  But  a  desigii  patent  and  a 
mechanical  patent  relate  to  different  subject  mat- 
ter. The  first  pertains  to  the  appearcmce,  while  the 
second  relates  to  the  mechanical  structure  of  a 
device,  and  it  is  well  settled  that  a  design  and  a 
mecJtamcal  patent  covering  the  same  article  of 
manufacture  may  co-exist." 

The  fact  that  the  structure  of  the  Shanzer  patent 
and  the  patent  in  suit  are  not  structurally  identical  or 
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functionally  identical,  in  tliat  the  Shanzer  x^atent  does 
not  have  tivo  diaper  coiiipartiiieiits  33  and  34,  one  for 
clean  and  the  otlier  for  soiled  diapers,  with  a  moisture- 
proof  imrtition  32  between  said  compartments  and 
with  ntoisture-proof  partition's  46  between  said  com- 
partments and  the  bottle  pockets  50,  are  additional  and 
control  linii'  reasons  why  the  Shanzer  ^jatent  does  not 
anticipate  and  invalidate  the  patent  in  suit. 

In  Electro  Mfg.  Co.  v.  Yellin  (C.  C.  A.  7),  56 
U.  S.  P.  Q.  290,  292,  132  F.  (2d)  979,  it  was  held: 

"Of  course  anticipation  of  a  mechanical  patent 
is  not  established  by  a  design  patent  which  does 
not  disclose  the  structure  of  the  mechanical  pat- 
ent." 

In  Ex  parte  Hughes  and  Fletcher,  1924  C.  D.  71, 
328  O.  G.  6,  it  was  held: 

"A  design  patent  caimot  be  leased  upon  finir- 
tioniil  features  of  a  structure,  or  at  least  a  design 
patent  can  not  ever  be  used  to  appropiiate  per  se 
the  mechanical  function." 

*'In  case  of  a  mechanical  (or  utility)  patent 
the  vital  question  is  'What  will  it  do'F,  whereas 
in  a  design  case  the  corresponding  question  is 
'How  does  it  look.^*  Rowe  v.  Blodgett,  98  O.  Gr. 
1286;  1902  C.  D.  583;  112  Fed.  61;  50  C.  C.  A.  120." 

The  Shanzer  design  patent,  Des.  147,477  not  only 
fails  to  disclose  the  invention  of  the  patent  in  suit, 
but  fails  to  disclose  any  design  invention.  Plahitiffs' 
Exhibit  X   (Tr.  p.  20)   with  its  single  zipper-closed 


2a 

opening  alonfj  the  top  of  the  handbag  and  extending 
downwardly  from  the  top  in  the  ends  of  the  bag,  antici- 
pates every  design  feature  of  the  Shanzer  patent, 
except  the  ttvo  ornamental  botvs  at  diagonal  cornel's 
on  one  side  of  the  handbag  (Fig.  1  Shanzer  patent), 
which  hoivs  are  not  included  in  the  patent  in  suit. 

The  remaining  patents,  in  addition  to  the  aforesaid 
])atent  to  Shanzer,  which  counsel  for  defendant  alleges 
were  not  cited  by  the  examiner  in  the  Patent  Office 
against  the  application  for  the  patent  in  suit,  and 
which  said  counsel  assimies  Avere  important,  but  w^hich 
counsel  for  plaintiffs  contends  were  not  the  best  art 
and  are  immaterial,  will  now  be  considered  in  order. 
Said  remaining  prior  patents  not  cited  by  the  Patent 
Office  examiner  are  considered  by  the  trial  court  in 
Finding  of  Fact  9,  which  finding  counsel  for  plaintilf s 
asserts  is  in  error  in  failing  to  find  in  said  prior  pat- 
ents the  novel  and  patentable  combination  of  elements 
of  the  claim  of  the  patent  in  suit.  Said  remaining 
patents  are  as  follows: 

Nover „ 1,235,049— July  31,  1917 

Gale 1,617,629— Feb.  15,  1927 

Halpin... 2,025,101— Dec.  24,  1935 

Vasquez 2,429,856— Oct.  28,  1947 

The  said  Nover  patent  does  not  cover  a  diaper  and 
nursing  bottle  handbag.  It  has  no  zipper-closed  open- 
ings at  the  top  of  the  pockets  15  and  28,  respectively, 
nor  any  moisture-]3roof  partition  between  said  pockets 
to  prevent  soiled  diapers  in  one  of  said  pockets  from 
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soiling  the  clean  diapcrb  in  said  other  pocket.  More- 
over, said  Nover  patent  shows  no  zipper-closed  jiockets 
for  nursing  bottles  at  the  ends  ol'  the  handbag  nor 
any  moisture-proof  partitions  ))et\veen  the  ends  of 
said  diaper  compartments  and  said  end  bottle  pockets, 
as  claimed  in  the  ])atent  in  suit. 

Said  Gale  patent  is  a  valise  with  removable  sup- 
l)orts  21  for  carrying  liquid  containers  23  in  said  sup- 
ports in  a  large  compartment  which  supports  have  to 
be  removed  from  said  compartment  to  permit  the 
valise  to  carry  other  articles.  The  Gale  valise  has  no 
separate  zipper-closed  longitudin-al  openings  in  the  top 
thereof  for  separate  compai-tments,  respectively,  nor 
any  zipper-closed  pockets  in  the  ends  of  the  valise  for 
carrying  nursing  bottles  in  said  ends,  respectively. 

The  Halpin  patent  has  no  zipper-dosed  pockets  in 
the  ends,  respectively,  of  the  bag  for  carrying  nursing 
bottles  in  said  pockets,  respectively.  This  receptacle 
is  not  intended  or  suitable  for  a  diaper  and  nursing 
handbag.  The  novel  inventive  concept  of  the  patent 
in  suit  is  not  disclosed  in  this  Halpin  patent. 

The  Vasquez  patent  for  handbag  is  hexagonal  in 
shape  and  does  not  have  zipper-closed  pockets  in  the 
ends,  respectively,  for  cariying  nursing  bottles,  which 
are  ^'ery  important  for  nursing. infants.  In  the  patent 
in  suit  there  are  two  diaper  compartments  33  and  34, 
with  zipper-closed  openings  23  and  24  in  tJte  top  of 
said  compartments,  respectively,  and  said  diaper  com- 
partments 33  and  34  are  divided  by  a  moisture-proof 
partition  32  there  between,  which  prevents  damp  soiled 
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diapers  in  one  of  said  compartments  from  contacting 
and  soiling-  clean  diapers  in  said  other  compartment. 
Said  function  of  the  moisture-proof  partition  32  of 
the  patent  in  suit  in  preventing  co:)itmnination  of  the 
clean  diapers  by  the  soiled  diapers  is  a  new  and  useful 
result,  which  is  not  accomplished  or  even  suggested  by 
the  Yasquez  patent,  in  view  of  the  fact  tliat  the  Vas- 
quez  partitions  12  betiveen  the  com\partments  of  the 
handbag  are  not  moisture-proof  partitions  and  do  not 
function  as  such.  The  inventive  concept  of  the  inven- 
tion of  the  patent  in  suit  is  not  disclosed  tvithin  the 
four  corners  of  the  Vasquez  patent,  or  any  of  the  other 
u)iofficial  prior  art  patents  set  up  by  the  defendant, 
which  were  not  cited  by  the  Patent  Office  examiner. 
There  is  no  question  that  the  patent  examiner  cited 
the  best  art  against  the  ajjplication  for  the  patent  in 
suit. 

In  The  Detroit  Motor  Appliance  Co.  v.  Burh,  4  F. 
2d  118,  it  vras  stated: 

"  It  is  contended  that  the  Patent  Office  did  not 
have  before  it  the  prior  art  disclosed  by  the  above- 
mentioned  patents,  except  Brock  and  Lancaster. 
It  is  true  that  these  two  patents  are  the  only  cita- 
tions in  the  file  wrapper;  but  this  is  far  from 
[)roving  that  the  other  patents  were  not  consid- 
ered. The  presumption  is  that  the  officials  of  the 
Patent  Office  did  their  duty,  and  considered  the 
other  patents  now  brought  forward  as  new  prior 
art.  There  is  no  evidence  dehores  these  patents, 
nor  is  there  anything  in  the  patents  themselves 
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which  ill  my  judgmuiit  should  uverthruvv  the  pre- 
sumption." 

Ill  Adler  Si(jn  Letter  Co.  et  al.,  v.  Wacjiur  Si(/n 
Service,  Inc.,  112  F.  2d  264,  the  Court  of  Appeals  of 
the  Seventh  Circuit,  said  (p.  2()7) : 

"The  Biiidhammei'  and  Francis  Patents  were 
cited  in  the  Patent  Office,  but  not  those  of  Sand 
iuid  JStaudish.  It  is  argued  by  Adler  that  it  follows 
these  two  patents  were  overlooked  by  the  Patent 
Office  and,  if  the  Patent  Office  had  considered 
them,  a  different  result  would  have  been  reached. 
We  do  not  think  it  necessarily  follows,  however, 
merely  from  the  lact  that  they  were  not  cited, 
that  they  were  overlooked.  It  is  just  as  reasonable 
to  conclude  that  they  were  considered  and  cast 
aside  as  not  pertinent."  (C'iting  the  above  Detroit 
Motor  Appliance  case.) 


In  the  Finding  8  of  the  trial  court  that ' '  Providing 
tAvo  top  zippers  and  two  top  side-by-side  compartments 
would  not  be  invention  and  would  not  involve  any  more 
than  mechanical  aJdll/'  raises  the  issues  of  invention 
and  validity  of  the  patent  in  suit,  which  issues  are 
held  by  the  weight  of  authority,  including  the  U.  S. 
Court  of  Appeals,  9th  Circuit,  to  be  issues  of  fact, 
\\hich  requires  evidence  to  prove,  and  an  issue  of  fact 
is  fatal  to  the  defendant's  motion  for  summary  judg- 
ment. 

The  case  of  Hanover  Chemical  Mf().  Co.  v.  David 
Butterich    Co.,    127    F.    2d    888    (1924)    rationalizes 
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whether  validity  is  a  (luestiun  uf  kxw  or  a  question  of 
fact,  and  concludes  that  validity  and  infringement  are 
what  the  Supreme  Court  called  the  ''ultimate  facts" 
in  United  States  v.  Esuault-Fetterie,  299  U.  S.  201, 
205,  57  S.  Ot.  159,  81  L.  Ed.  123. 

The  following  cases  of  the  Ninth  Circuit  ('ourt  of 
Appeals  treat  the  question  of  invention  as  one  of  fact. 

Croivell  V.  Baker  Oil  Tool  Co.,  153  F.  2d  972 

(1946); 
Maiihhy  v.  Conzevoij,  161  F.  2d  165  (1947) ; 
Refrigeration  Engineering  v.  York  Corp.,  168 

F.  2d  896  (1948)  ; 
Faidk  V.  Gihhs,  174  F.  2d  34  (1948),  cind 
Pointer  v.  Six  Wheel  Corp.,  Ill  F.  2d  153. 

In  Crow  ell  v.  Baker  Oil  Tool,  supra.   (9th  Cir.), 
this  Court  held: 

"The  question  whether  or  not  a  new  and  use- 
ful com])ination  is  the  result  of  mere  mech-anicaJ 
.sJi'ill  or  of  inventive  faculty  is  one  of  fact." 
Thompson  Spot  Welder  Co.  v.  Ford  Motor  Co., 
265  U.  S.  445,  448,  449,  44  S.  Ct.  533,  m  L. 
Ed.  1908. 

Walker  on  Patents,  Deller's  Ed.,   Sec.  25,  pages 
112  and  113,  states: 

"That  the  ({uestion  of  invention  is  a  question 
of  fact." 
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Point  13 

Referring*  to  Fiiidiiiu'  11  of  tlie  trial  court  tliat 
*'  i*laiiitift*  i)ateiit  is  a  (Oiiihination  patent  and  must  be 
stncth)  construed,"  it  is  pointed  out  that  it  is  rare 
indeed  to  tind  any  claim  in  any  patent  issued  in  these 
modern  times  that  is  jiot  a  combination  patent  or 
(■liiiiit.  which  determines  the  scope  of  a  patent. 

"A  canibinutioii  is  a  union  of  elements  which 
may  be  partly  old  and  partly  new,  or  ivholly  old  or 
II' holly  neiv.  liut  whether  new  or  old,  the  cotubi na- 
tion is  a  means — an  invention — distinct  from 
them,  (the  elements).  ...  In  making  the  combi- 
nation an  inventor  has  the  whole  tield  of  mechanics 
t.o  draw  from." 

Leeds  dt  Catlin  r.  Victor  Talking  Machine  Co., 
213  U.  S.  318,  quoted  in  Diamond  Rabber 
Co.  u.  Consol.  Tire  Co.,  220  U.  S.  428. 

In  the  case  of  Eibel  Process  Co.  v.  Minnesota  and 
Ontario  Paper  Co.  (1923),  261  U.  8.  45,  63,  43  S.  Ct. 
279,  79  J..  Kd.,  Chief  Justice  Taft  said: 

"In  administemig-  the  patent  law  the  coui-t  first 
looks  into  the  art,  to  tind  what  the  real  merit  of 
the  alleged  discovery  or  invention  is,  and  whether 
it  has  advanced  the  art  substantially.  If  it  has 
done  so,  then  the  court  is  liberal  in  its  construc- 
tion of  the  patent,  to  secure  to  the  inventor  the 
reward  lie  deesrves." 

Walker  on  Patents  (Deller's  Ed.),  Vol.  2,  Se«. 
247,  Page  1212. 
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See  also: 

Pointer  r.  Sir  Wheel  CorporntioH,  111  F.  2(1 
153  {CCA.  9). 

Ill  view  of  the  granting  of  the  patent  in  suit  over 
tht^  prior  art  cited  against  it  by  the  Patent  Office  ex- 
aminer, and  the  faihire,  as  above  pointed  out,  of  the 
unofficial  art,  set  up  against  said  patent  by  the  de- 
fendant's counsel  to  anticipate  said  patent,  it  is  sub- 
mitted that  the  novel  oorahination  chdiu  of  the  patent 
in  suit  has  advanced  the  art  suhstanticdlij  and  is  en- 
titled to  a  liberal  construction  by  this  Honorable 
Court,  rather  than  a  ntrict  construction  of  the  errone- 
ous finding  (11)  of  the  trial  court  (Tr.  p.  17). 

Points  7,  17,  20  and  25 

The  findings  8,  10,  11,  12,  13  and  14  of  the  trial 
court  obviously  involved  gen  nine  issues  of  material 
facts,  except  as  to  the  amount  of  damages,  and  said 
findings  are  clearly  inliibited  hy  Rule  56(c)  of  the 
Federal  Rules  of  Civil  Procedure.  Moreover,  said 
findings  fly  in  the  face  of  Hycon  Mfcj.  Co.  v.  H.  Koch 
d  Sons,  104  U.kS.P.Q.  231  (CCA  9),  which  held: 

"The  trial  court  exceeded  the  permissibk' 
limits  of  determination  of  disputed  facts,  (pies- 
tions  without  trial.  .  .  .  An  indispensible  ])re- 
reijuisite  to  such  a  summary  judgment,  is  the 
absence  of  a  material  fact." 


30 

Points  5,  20  and  25 

These  points  5,  !2()  and  25  inxolvc  the  issne  of 
infriuficnioit ,  which  is  a  (jHCstioii  of  f((ct ,  and  tlic  conrt 
shoukl  not  |>ass  on  tlie  ((ucstion  of  prior  art  and  va- 
lidit\'  of  the  patent  in  snit,  without  giving-  the  plain- 
titf  an  opportunity  to  establish  his  proof  at  trial.  The 
defendant's  proof  of  prior  art  and  validity  necessarily 
invohe  the  question  of  ini'difiou,  which  is  not  obvious 
OH  the  face  of  the  ptiteut  in  suit  and  is  a  question  of 
ftict. 

In  Wiel  V.  X.  J.  Richinau  Co.,  Inc.,  3  Fed.  Rules 
Service,  -IGc.  41,  page  548,  the  court  held: 

*'.  .  .  in  a  case  where  there  ap]jears  an  infringe- 
ment, the  court  should  not  pass  on  the  (juestion  of 
[)rior  art  in  the  \'alidity  of  the  patent,  without 
giving  the  plaintilf  an  opportunity  to  establish 
his  proofs  at  trial." 

in  American  Metal  Cap  Co.  v.  Anchor  Cap  d: 
Closure  Corp.,  20  F.  (2d)  725,  the  court  held: 

"()nl\'  in  jdainest  case  can  invalidity  of  patent 
be  ascertained  merely  on  its  face  so  as  to  author- 
ize dismissal  of  infringement  suit." 

Infringement  of  the  patent  in  suit,  by  the  defend- 
ant, clearly  appears  upon  a  comparison  of  the  de- 
fendant's handbag  with  the  claim  of  the  patent  in  suit, 
whereby  said  claim  ina>-  be  read,  element  for  element, 
u|)(>ii  the  elements,  respectively  of  defendant's  hand- 
bag, Plaintiffs'  Exhibit  "B"  for  Ident.,  Deposition  of 
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Harry  Paris,  Pages  10,  13  and  55.  Said  defendant's 
liandbai;-  is  a  "Chinese''  copy  of  the  patent  in  suit,  and 
of  the  plaintiffs'  handbag,  Plaintiffs'  Exhibit  "A'' 
for  ident.,  Deposition  of  Harry  Pai-is,  Pages  3,  8  and 
9.  Said  Plaintiffs'  Exhibit  ''A"  is  plaintiffs'  handbag 
and  is  sold  under  the  trade  name  "Tiny  Tots  Creation 
(^0.  of  C California,"  (Patent.) 

Point  19 

Plaintiffs  are  prepared  to  prove  extraordinary 
popularity  and  eonmiercial  success  of  their  patented 
handbag  covered  by  the  patent  in  suit,  which  the  de- 
fendant has  surreptitiously  appropriated  for  his  owai 
selfish  pecuniary  benefit  and  unlawful  agrandizement, 
at  the  expense  of  the  patentee  plaintiff,  Frances  P. 
Syracuse,  whose  profitable  business  of  manufacturing 
and  selling  her  patented  handbag  in  suit  has  been 
destroyed  by  the  unlawful  and  mifair  competition  of 
the  defendant,  Harri/  Pari>i.  In  the  Deposition  of  said 
defendant,  plaintiffs'  former  attorney,  Gleauque,  in- 
quired a  number  of  times  of  said  defendant,  as  to  the 
number  of  plaintiffs'  patented  handbags  he  had  sold 
and  the  extent  of  the  market  demands  he  had  received 
for  the  sale  of  plaintiffs'  said  patented  handbag,  but 
said  defendant,  Paris,  invariably  refused  to  answer 
any  questions  of  the  plaintiffs'  counsel,  Geauque,  mi 
advice  of  counsel,  and  therebij  suppressed  all  evidence 
of  his  extraordinary  commercial  success  in  selliiu)  the 
plaintiff's'  Jiighljj  meritorious  patented  handbag.  Tn- 
usual  demand  for,  and  commercial  success  of  the 
plaintiffs'  patented  handbag,  Plaintiffs'  said  Exhibit 
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**A",  for  Ident.,  was  adiiiitted  by  defendant,  Harry 
Paris  in  his  deposition.  Page  4,  in  wliicli  lie  testified 
that  lie  and  nhout  ten  tuanufacturers  prodiwed  the 
pldintiffs'    patented    iKuulbafj,     (Plaintiffs'    Exhibit 

Points  14,  15,  16  and  18 

111  the  last  analysis,  in  view  of  the  failure  of  the 
prior  art  not  eited  by  the  Patent  Office  examiner,  as 
carefully  considered  herein,  the  findings  12,  13  and  14 
of  the  trial  court  are  clearly  in  error  and  should  be 
reversed. 

It  is  easy  enough  for  any  one,  such  as  the  infring- 
ing defendants,  after  seeinn  the  plaintiff's  nov^el,  use- 
ful and  patented  handbag,  to  assert  that  it  is  without 
the  quality  of  invention,  and  that  anij  one  could  huve 
thought  of  it.  That,  ho\vever,  is  knowledge  after  the 
fact,  or,  as  Judge  Baker  in  Regent  Mfg.  Co.  v.  Penn. 
Electrical  &  Mfg.  Co.,  121  Fed.  Rep.  80,  83  (CCA. 
Tth),  characterized  it,  as  ''tlie  ex  post  facto  wisdom 
of  the  bystander." 

The  courts  have  many  times  pondered  that  issue, 
as  above  stated,  and  the  authorities  find  that  the  fol- 
lowing factors,  which  plaintiffs  are  prepared  to  prove, 
at  a  trial  of  the  case,  favor  invention  and  patentabilitij, 
where  the  subject  matter  of  the  patent — 

1.    Has  beneficial  results. 

Loom  V.  Higgins,  105  U.  S.  580 
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2.  Has  marked  superiority. 

Diaiiioiid  Rubber  Co.  of  N.  Y.  v.  Consoli- 
dated Rubber  Tire  Co.,  220  U.  S.  428;  131 
S.  Ct.  444. 

3.  Was  quick  I  ij  adopted. 

Benjainiii  Elec.  Mfg.  Co.  v.  Northwestern 
Elec.  Equip.  Co.,  251  Fed.  Rep.  288. 

4.  Was  generally  accepted  and  used. 

Morgan  Eng.  Co.  v.  Alliance  Macli.  Co.,  176 
Fed.  Rep.  100. 

5.  Was  used  by  defendwnt. 

Farmers  Handy  Wagon  Co.  v.  Beaver  Silo 
&  Box  Co.,  236  Fed.  Rep.  731. 

American  Carniel  (Jo.  v.  Glen  Rock  Stamp- 
ing Co.,  201  Fed.  Rep.  363. 

6.  Is  easy  and  inexpensive  to  'manufacture. 

Gen.  Elec.  Co.  v.  Hill,  Wright  Electric  (V)., 
174  Fed.  Rep.  996. 

7.  Overcame  objections  of  prior  devices. 

Wellman-Seaver-Morgan  Co.  v.  Wm.  Crami) 
&  Sons,  Ship  &  Engine  Bldg.  Co.,  3  Fed. 
Rep.   (2d)   531. 

8.  Displaced  other  devices. 

Minerals  Separation,  i^td.  et  al.  v.  James  M. 
Hyde,  242  U.  S.  261,  37  Su}).  Ct.,  82. 

9.  Was  a  commercial  success. 

Nicholas  Power  Co.  v.  C.  R.  Baird  Co.,  222 
Fed.  Rep.  933. 

In  view  of  the  leading  authorities  holding  that  the 
question  of  invention  and  validity  of  a  patent  are  ques- 
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tious  of  fact,  it  is  not  surprisini;'  tliat  the  mreat  major- 
ity ol*  motions  for  summary  judgment  in  patent 
infringement  cases  are  denied. 

Concerning  the  (piestion  of  infringement,  the 
tribute  of  imitation  of  the  defendants  in  infringing 
the  [)huntift*s'  patent  in  suit  is  the  strongest  evidence 
of  inrentioji  of  said  patent. 

Ku^rtz  et  al.  r.  Bell  Hat  Lining  Co.,  Inc.,  280 
Fed.  Rep.  277,  281  (CCA.  2). 

Stiner  Sales  Co.  r.  Schwartz  Sales  Co.,  138  F. 
(2d)  999. 

CONCLUSION 

It  is  respectfully  submitted  that  the  subject  matter 
of  the  patent  in  suit  is  new,  that  it  constitutes  an  in- 
valid, and  the  trial  court's  summary  judgment  should 
valid,  and  the  trial  court's  summary  judgment  should 
be  reversed  with  costs  and  a  reasonable  attorney's  fee 
to  plaintiffs,  that  the  defendant,  HaiTy  Paris  should 
be  tid judged  to  infringe  the  patent  in  suit  and  enjoined 
from  further  infringement  of  said  patent. 

Dated  this  14th  day  of  November,  1955. 

ALAX  FRANKLIN 

Attorney  for  Plaintiffs 
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APPELLEE'S  BRIEF. 


Introduction. 

This  appeal  is  from  a  Summary  Judgment  by  Judge 
Ernest  A.  Tolin,  United  States  District  Judge,  dismissing 
the  Complaint  because  of  his  determination  that  the  patent 
in  suit,  No.  2,533,850,  is  invalid  and  void. 

It  will  be  noticed  that  the  patent  in  suit  is  not  in  the 
Transcript  of  Record.  If  the  Court  wishes  to  be  technical, 
this  appeal  could  be  dismissed  upon  that  ground  alone.  For 
the  record,  the  appellee  contends  that  this  appeal  should  be 
dismissed  upon  the  ground  that  the  record  is  insufficient 
to  determine  whether  the  lower  court  was  correct  or  not  in 
its  decision.  However,  without  waiver  of  this  ground, 
appellee  discusses  the  validity  of  the  patent  in  suit  here- 
inafter. 
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The  patent  in  suit  is  a  very  narrow  one  with  but  a 
single,  long,  specific  claim.  The  patent  covers  a  utility 
bag  for  carrying  diapers  and  nursing  bottles.  The  patent 
covers  such  a  bag  with  (1)  two  top  pockets,  (2)  two  end 
pockets  that  can  be  opened  without  opening  the  top 
pockets,  (3)  zippers  for  closing  the  pockets,  and  (4) 
waterproofing  material  therefor.  The  patent,  of  course, 
does  not  cover  what  is  put  into  the  pockets,  to  wit,  soiled 
and  clean  diapers  and  nursing  bottles.  The  words  "slide 
fastener"  are  used  in  the  patent,  but  for  simplicity,  the 
common,  generic  word  "zipper"  is  used  in  this  Brief. 

It  is  believed  that  the  appellee  will  show  this  Honorable 
Court  that  the  only  claim  in  suit  is  completely  anticipated 
by  the  prior  art,  and  that  every  one  of  the  above  elements 
is  old. 

Shanzer  Patent. 

The  closest  prior  patent  is  probably  Shanzer  Patent  No. 
Des.  147,477.*  This  patent  was  overlooked  by  the  Ex- 
aminer in  the  Patent  Office  when  the  patent  in  suit  was 
pending,  and,  as  a  result,  the  prima  facie  presumption  of 
validity  of  the  patent  in  suit  is  believed  entirely  gone. 

In  Gomes  v.  Granat  Bros.,  177  F.  2d  266,  268  (CA  9), 
this  Honorable  Court  held: 

".  .  .  None  of  these  prior  patents  were  cited  or 
considered  by  the  patent  office  during  the  prosecution 
of  the  patent  application  for  the  Granat  patent.  In 
this  situation  it  is  argued  that  the  presumption  of 
prima  facie  validity  is  greatly  weakened  if  not  de- 
stroyed when  pertinent  prior  art  is  not  cited  or  con- 


*Copies  of  all  prior  patents  referred  to  in  this  Brief  are  bound 
herewith  at  the  end  of  this  Brief. 
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sidered  by  the  patent  office,  and  this  court  has  so  held. 
Stoody  V.  Mills  Alloys,  9  Cir.,  67  F.  2d  807;  Mettler 
V.  Peabody  Engineering  Corp.,  9  Cir.,  ll  F.  2d  56; 
McClintock  v.  Gleson,  9  Cir.,  94  F.  2d  115.  See, 
also:  France  Mfg.  Co.  v.  Jefferson  Electric  Co.,  6 
Cir.,  106  F.  2d  605;  Seiberling  Rubber  Co.  v.  I.  T.  S. 
Co.,  6  Cir.,  134  F.  2d  871.  It  seems  clear  that  these 
patents  must  be  classified  as  pertinent  prior  art." 

See  also  Schmeiser  v.  Thomasian,  106  USPQ  213  (CA 
9),  in  which  this  Honorable  Court  affirmed  the  District 
Court's  finding  that  a  certain  reference 

".  .  .  is  more  pertinent  to  the  alleged  invention 
.  .  .  than  any  of  the  cited  art  .  .  .  This  Hen- 
derson patent  destroys  the  presumption  of  validity  of 
the     .     .     .     patent     ...     in  suit." 

The  Shanzer  patent  is  a  design  patent  and  is,  therefore, 
classified  in  a  different  place  in  the  Patent  Office  than  the 
patent  in  suit,  which  is  a  mechanical  patent.  This  is  prob- 
ably the  reason  why  the  Examiner  overlooked  the  Shanzer 
patent.  The  patent  in  suit  itself  shows  that  it  is  classified 
in  Class  150,  subclass  34  (page  1  of  patent  in  suit)  while 
the  Shanzer  patent  shows  that  it  is  classified  in  Design 
Class  87,  subclass  3  (page  1  of  said  patent). 

The  Shanzer  patent  shows  and  describes  a  design  for  a 
''Combined  Bottle  and  Diaper  Utility  Bag"  (see  its  title, 
specification  and  claim).  Fig.  1  is  "front  .  .  .  view" 
of  the  bag.  Fig.  2  is  an  end  view  of  the  bag  with  an  end 
zipper  open,  showing  *'the  right-hand  bottle  compartment 
in  open  position."  Fig.  3  is  a  top  view  of  the  bag  with  the 
top  zipper  open,  showing  "the  diaper  compartment  in  open 
position." 


The  "circular  elements"  at  the  ends  of  the  zipper  in 
Fig.  3,  are  "the  wall  portions  of  the  bottle  compartments." 

Briefly,  the  Shanzer  patent  has  (a)  a  top  pocket  for 
diapers,  (b)  two  end  pockets  for  nursing  bottles,  which 
can  be  opened  without  opening  the  top  pocket,  and  (c) 
zippers  for  separately  closing  the  top  and  end  pockets. 

The  only  feature  missing  is  that  Shanzer  has  only  one 
top  pocket.  However,  having  two  top  pockets  would  be 
mere  multiplication  and  would  not  amount  to  invention. 
If  it  were  invention  to  have  two  pockets  instead  of  one, 
then  it  would  be  patentable  to  someone  else  to  provide 
three  pockets  instead  of  two,  it  would  be  patentable  to 
another  person  to  provide  four  pockets,  and  still  another 
could  get  a  patent  on  five  pockets,  ad  infinitum.  This  is 
believed  to  reduce  to  an  absurdity  the  appellants'  claim  that 
the  patent  in  suit  is  patentable  over  Shanzer  because  it  has 
merely  multiplied  the  pockets  and  has  two  diaper  pockets 
instead  of  one! 

The  courts  long  since  have  recognized  that  mere  multi- 
plication is  not  invention.  As  stated  in  John  Bean  Mfg. 
Co.  V.  Creagmile,  123  F.  2d  182,  185-186  (CA  9), 

"Nor  can  invention  be  predicated  on  the  mere  mul- 
tiplicity in  use  of  ancient  devices." 

Appellant's  argument  that  there  is  a  new,  patentable 
combination  in  having  two  diaper  pockets  is  beheved  com- 
pletely answered  by  pointing  out  that  each  diaper  pocket 
in  the  patent  in  suit  performs  its  function  (of  holding 
diapers)  without  any  help  from,  or  cooperation  with,  the 
other  diaper  pocket.  They  are  placed  side  by  side  in  a 
mere  aggregation  for  convenience  merely,  the  same  as  in 
the  famous  pencil  eraser  case  of  Reckendorfer  v.  Faber, 
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92  U.  S.  347,  23  L.  Ed.  719,  which  held  that  an  eraser  at 
the  end  of  a  pencil  was  not  patentable  even  though 

".  .  .  It  may  be  more  convenient  ,  ,  .  This, 
however,  is  not  invention  within  the  patent  law,  as 
the  authorities  cited  fully  show.  There  is  no  relation 
between  the  instruments  in  the  performance  of  their 
several  functions,  and  no  reciprocal  actions,  no  parts 
used  in  common." 

The  two  conveniently  but  entirely  independent  pockets  are 
a  mere  aggregation.  The  argument  that  one  pocket  is  for 
clean  diapers  and  the  other  is  for  soiled  diapers  merely 
states  the  tise  of  them,  and  does  not  define  a  new  construc- 
tion that  is  patentable.  The  particular  use  of  the  pockets 
is  not  patentable. 

Furthermore,  it  would  not  involve  invention  to  make 
Shanzer's  bottle  pockets  of  waterproof  material,  if  they 
are  not  so  already.  This  would  be  mere  substitution  of 
materials,  which  is  not  patentable.  The  mere  substitution 
of  rubber  for  other  material  has  been  held  not  to  involve 
invention  in  U.  S.  Appliance  Corp.  v.  Beauty  Shop  Sup- 
ply Co.,  121  F.  2d  149,  150  (CA  9) : 

"A  consideration  of  these  prior  patents  shows 
similar  devices  and  it  will  be  found  that  the  patented 
device  merely  substitutes  flexible  rubber  for  other 
material  used  in  the  prior  art  to  make  a  jacket.  A 
substitution  of  one  material  with  known  character- 
istics for  another  material  does  not  rise  to  the  dignity 
of  invention.  Rubber  Tip  Pencil  Co.  v.  Howard,  20 
Wall.  498,  22  L.  Ed.  410;  Oliver-Sherwood  Co.,  et  al. 
V.  Batterson-Ballagh  Co.,  9  Cir.,  95  F.  2d  70.  Similar 
jackets  are  found  in  the  prior  art." 


The  prior  patents  cited  hereinafter  and  bound  at  the 
end  of  this  Brief  show  that  waterproof  material  is  well 
known  in  the  art  of  utility  bags. 

See,  also,  Heath  v.  Frankel,  153  F.  2d  369  (CA  9),  to 
the  effect  that  "mere  substitution  of  one  material  for  an- 
other is  not  patentable"  in  the  absence  of  new  and  un- 
expected results.  It  is  certainly  not  new  or  unexpected 
that  waterproof  material  would  be  desirable  between  soiled 
diapers  and  a  baby's  nursing  bottle. 

Gale  Patent. 

If  there  were  any  doubt  that  there  might  be  invention 
involved  in  providing  a  diaper-nursing  bottle  utility  bag 
with  ( 1 )  two  pockets  for  diapers  instead  of  only  one 
pocket,  or  (2)  waterproof  material  for  such  pockets,  all 
such  doubt  would  be  quickly  resolved  against  the  patent 
in  suit  when  Gale  Patent  1,617,629  (which  was  also  over- 
looked by  the  Examiner)  is  considered. 

Calebs  utility  bag  not  only  has  holders  for  two  or  more 
nursing  bottles,  but  also  has  two  waterproof,  open-topped 
pockets  for  diapers!  First,  Gale  provides  "any  number" 
(page  1,  line  106)  of  holders  21  for  nursing  bottles  23. 
Second,  Gale  shows  a  pocket  24  that  is  ''open  at  its  top 
.  .  .  to  receive  soiled  apparel."  Third,  Gale  suggests 
"waterproof  material"  (page  2,  line  6)  for  the  diaper 
pockets.  Moreover,  Gale  suggests  the  provision  of  a 
second  "identical  pocket  24"  (page  2,  lines  23-26)  whereby 
two  open-topped,  waterproof  pockets  would  be  provided 
in  his  utility  bag. 

To  provide  Shanzer  with  two  diaper  pockets  instead  of 
one,  as  suggested  by  Gale,  and  to  make  such  pockets 
waterproof,  as  also  suggested  by  Gale,  would  scarcely  seem 
to  involve  invention.    Nothing  new  would  be  involved. 
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Halpin  Patent. 

If  doubt  still  persisted  that  invention  might  be  involved 
over  Shanzer  and  Gale  combined  because  the  patent  in  suit 
uses  zippers  on  both  of  its  diaper  pockets,  Halpin  Patent 
2,025,101  would  seem  to  dispel  such  doubt  entirely. 

Halpin  (also  overlooked  by  the  Examiner  in  the  patent 
in  suit)  has  two  open-top  pockets  in  a  small  handbag-  that 
are  independently  closed  by  zippers  29  and  30  (page  2, 
column  1,  lines  33-35).  The  zipper  30  closes  the  top  open- 
ing of  a  compartment  or  pouch  36,  and  can  be  opened 
"without  disturbing  the  contents  of  the  main  bag  compart- 
ment" (page  2,  column  2,  lines  26-27),  which  second  com- 
partment is  opened  by  zipper  29  (see  Fig.  4  of  Halpin's 
drawing). 

Here  again  we  see  that  it  is  not  new  to  provide  two  top- 
zippered  compartments  in  a  handbag  with  a  "rubber" 
(page  2,  column  2,  line  9)  partition  between  the  two  com- 
partments. Halpin  suggests  that  this  is  to  contain  "a  wet 
bathing  suit  and  the  like,"  but  its  usefulness  for  a  soiled 
diaper  is  equally  clear.  It  is  submitted  that  using  one  of 
the  pockets  of  Halpin  for  soiled  diapers  instead  of  a  wet 
bathing  suit  would  only  be  finding  a  different  use  for  an 
old  article,  which  is  well  established  as  not  constituting  in- 
vention. As  stated  in  Walker  on  Patents,  Deller's  Edi- 
tion, page  228: 

"It  is  likewise  not  invention  to  use  an  old  article  of 
manufacture  for  a  new  and  analogous  use."  (Citing 
five  Supreme  Court  cases.) 

Halpin  is  also  thought  to  anticipate  another  feature 
of  the  claim  of  the  patent  in  suit.  Not  only  does  Halpin 
have  the  "waterproof  partition  panel  within  said  body 
dividing  the  interior  thereof  into  two  laterally  spaced  com- 


partments,  one  of  which  is  adapted  to  receive  clean 
diapers,  and  the  other  being  adapted  to  receive  soiled 
diapers"  (as  stated  by  the  claim  of  the  patent  in  suit)  but 
also  "the  top  edge  of  said  panel  [is]  attached  to  the  under- 
side" of  the  "strip  of  material"  between  the  two  top  open- 
ings. The  fact  that  this  strip  is  claimed  as  "narrow"  is 
no  patentable  distinction.  However,  the  portion  of  the 
top  wall  11  of  Halpin  between  the  zippers  29  and  30  is 
narrower  than  the  bottom  15,  so  it  is  narrow  by  com- 
parison. 

Making  the  bottle  pockets  of  Shanzer  of  waterproof 
material  would  not  seem  to  involve  any  invention,  since 
both  Gale  and  Halpin  suggest  the  uses  of  waterproof  ma- 
terial when  and  where  waterproofing  is  desirable.  It  can 
hardly  seem  that  the  use  of  waterproof  material  where 
useful  would  rise  to  the  dignity  of  invention. 

Nover  Patent. 

Nover  Patent  1,235,049  is  cited  to  show  that  it  is  old 
to  have  side-by-side,  open-top  pockets  in  a  handbag  with 
the  dividing  panel  fastened  to  a  "narrow  strip  of  material" 
between  the  openings.  The  narrow  strip  is  shown  at  14 
in  Nover,  and  the  inner,  abutting  stretches  of  the  pockets 
15  and  28  together  constitute  a  "panel", that  is  "attached 
to  the  underside  of  said  strip  of  material,"  as  covered  in 
the  claim  of  the  patent  in  suit. 

Vasquez  Patent. 

Vasquez  Patent  2,429,856  is  cited  to  show  the  use  of 
zippers  in  handbags  in  a  multitude  of  places:  top,  ends, 
sides;  in  fact,  anywhere  desired.  Nover  and  Vasquez 
were  also  overlooked  by  the  Examiner. 


It  is  submitted  that  it  would  not  constitute  invention 
to  substitute  Vasquez'  zippers  for  Nover's  clasps  21  and 
30,  to  provide  two  side-by-side  pockets  that  could  be 
opened  separately  from  the  top. 

Summarizing  Prior  Patents. 

Summarizing  the  prior  art  in  this  case,  every  single 
thing  in  the  claim  in  suit  is  old  in  handbags :  ( 1 )  a  hand- 
bag for  carrying  clean  and  soiled  diapers  (Gale  and  Hal- 
pin  patents) ;  (2)  a  handbag  for  carrying  nursing  bottles 
(Shanzer  and  Gale  patents);  (3)  a  utiHty  bag  "having 
horizontal  top  and  bottom  edges,  and  vertical  sides  and 
ends"  (Shanzer  patent);  (4)  the  top  having  "two  later- 
ally spaced,  longitudinally  extending  openings"  (Gale,  Hal- 
pin  and  Nover  patents);  (5)  "narrow  strip  of  material" 
separating  said  two  openings  (Halpin  and  Nover  patents) ; 
(6)  "waterproof  partition  panel  within  said  body  dividing 
the  interior  thereof  into  two  laterally  spaced  compart- 
ments" (Halpin  and  Gale  patents);  (7)  "top  edge  of  the 
panel  being  attached  to  the  underside  of  said  strip  of  ma- 
terial" (Halpin  and  Nover  patents) ;  (8)  zippers  "selec- 
tively operable  from  the  outside  of  the  .yandbag  to  open 
either  one  of  said  compartments  without  opening  the 
other"  ("handbag"  is  no  doubt  meant,  instead  of  "sand- 
bag") (Halpin  and  Vasquez  patents);  (9)  end  "pockets 
for  nursing  bottles"  in  order  "to  provide  access  to  either 
of  said  bottle  pockets  without  opening  said  diaper  com- 
partments" (Shanzer  patent);  and  (10)  waterproofing 
pockets  when  needed  (Gale  and  Halpin  patents). 

In  short,  there  is  absolutely  nothing  new  in  the  claim 
in  the  patent  in  suit.  It  is  all  old.  It  seems  safe  to  assert 
that  if  the  Examiner  had  found  the  Shanzer,  Gale,  Hal- 
pin, Nover  and  Vasquez  patents,  he  would  never  have  al- 
lowed even  the  one  narrow  claim  of  the  patent  in  suit. 
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It  did  not  involve  a  patentable  combination  to  bring  to- 
gether old  elements  in  an  old  aggregation.  The  case  of 
Great  Atlantic  &  Pacific  Tea  Co.  v.  Supermarket  Equip- 
ment Corp.,  340  U.  S.  147,  87  USPQ  303,  very  strongly 
emphasized  this.  See  what  has  been  called  by  the  Fifth 
Circuit,  "Mr.  Justice  Jackson's  classic  admonition": 

''Courts  should  scrutinize  combination  patent 
claims  with  a  care  proportioned  to  the  difficulty  and 
improbability  of  finding  invention  in  an  assembly  of 
old  elements.  The  function  of  a  patent  is  to  add  to 
the  sum  of  useful  knowledge.  Patents  cannot  be  sus- 
tained when,  on  the  contrary,  their  effect  is  to  sub- 
tract from  former  resources  freely  available  to  skilled 
artisans.  A  patent  for  a  combination  which  only 
unites  old  elements  with  no  change  in  their  respective 
functions,  such  as  is  presented  here,  obviously  with- 
draws what  already  is  known  into  the  field  of  its 
monopoly  and  diminishes  the  resources  available  to 
skillful  men.  This  patentee  has  added  nothing  to  the 
total  stock  of  knowledge,  but  has  merely  brought  to- 
gether segments  of  prior  art  and  claims  them  in  con- 
gregation as  a  monopoly."  (See,  also,  Robinson  v. 
DiGaetano,  212  F.  2d  1,  101  USPQ  161   (CA  5).) 

In  the  present  case,  there  is  no  patentable  combination, 
the  old  elements  perform  their  old  functions  in  the  old 
manner.  The  patent  in  suit  certainly  "added  nothing  to 
the  total  stock  of  knowledge." 

This  Honorable  Court  recently  stated  the  same  principle 
in  the  case  of  Schmeiser  v.  Thomasian,  106  USPQ  213, 
215  (CA  9),  saying  that  "the  applicable  law  has  been  laid 
down  in  this  circuit  as  follows"  (quoting  from  Magarian 
V.  Detroit  Products  Co.,  128  F.  2d  544,  545,  53  USPQ 
658,  660  (CA  9) : 

"  'The  combining  of  old  elements  does  not  rise  to 
the  dignity  of  invention  unless  a  new  result  is  pro- 
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duced  or  unless  an  old  function  is  performed  in  a  new 
way.  Bailey  v.  Sears,  Roebuck  &  Co.,  9  Cir.,  115  F. 
2d  904,  906,  47  USPQ  407,  410.  To  render  invalid 
the  claim  of  a  combination  patent  it  is  not  necessary 
that  all  the  elements  of  the  combination  be  found  in 
a  single  prior  patent.  "If  they  are  all  found  in  dif- 
ferent prior  patents  and  no  new  functional  relation- 
ship arises  from  the  combination,  the  claim  cannot  be 
sustained."  Eagle  v.  P.  &  C.  Hand  Forged  Tool 
Co.,  9  Cir.,  74  F.  2d  918,  920,  24  USPQ  181,  182; 
Mettler  v.  Peabody  Engineering  Corporation,  9  Cir., 
17  F.  2d  56,  57,  25  USPQ  307,  308.  Appellant's  de- 
vice involved  no  more  than  mechanical  adaptation  of 
old  parts.'  " 

Appellee's  Condition. 

Appellee  is  a  small  business  man  who  has  not  had 
enough  business  even  to  incorporate.  The  expense  of  this 
case  to  date  has  been  very  oppressive  upon  him.  Even 
defending  himself  in  the  lower  court  and  prosecuting  this 
appeal  has  by  his  standards  been  very  expensive  and  a 
tremendous  burden  and  a  hardship. 

It  is,  therefore,  respectfullly  and  sincerely  pleaded  that 
this  case  be  determined  by  this  Honorable  Court  upon  the 
record  before  it  and  not  be  sent  back  for  a  trial.  The 
appellants  had  ample  opportunity  to  file  any  affidavits  in 
the  lower  court  which  they  desired.  Both  appellants'  pres- 
ent counsel  and  former  counsel  were  present  during  the 
oral  argument  below,  and  appellants'  present  counsel  and 
J.  Calvin  Brown,  another  well-known  patent  lawyer,  both 
filed  affidavits  [Tr.  of  Rec.  pp.  18-22]  in  due  time  prior 
to  the  date  of  said  hearing,  and  which  were  duly  con- 
sidered by  the  lower  court.  Appellants'  present  counsel 
also  filed  a  Brief  Amicus  Curiae  in  the  lower  court  [Tr. 
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p.  27,  line  5],  which  was  also  considered  by  the  lower 
court  before  rendering  its  decision  in  this  case.  No  dis- 
puted issues  of  fact  were  raised  by  said  affidavits.  It  is 
believed  that  appellants  have  had  their  day  in  court. 

The  appellee  has  submitted  his  defenses  in  the  present 
Brief,  and  it  is  believed  that  the  full  record  is  before 
this  Honorable  Court.  At  a  trial,  appellee  would  present 
this  same  prior  art  and  it  is  believed  that  the  result  would 
be  the  same. 

It  is  submitted  that  nothing  could  be  gained  by  sending 
this  case  back  to  the  lower  court.  To  do  so  would  burden 
appellee  further  in  addition  to  an  already  overpowering 
load. 

If  it  seemed  that  appellants  might  win  eventually  by  a 
trial  of  this  case,  there  certainly  would  be  merit  in  send- 
ing this  case  back,  but  in  view  of  the  series  of  very  close 
prior  patents  which  were  overlooked  by  the  Examiner,  it 
would  appear  that  no  trial  could  produce  any  other  result 
than  already  obtained,  to  wit,  that  the  very  narrow  patent 
in  suit  is  invalid  because  every  single  feature  is  old  in  one 
or  more  prior  patents,  and  there  is  no  patentable  combina- 
tion shown  in  the  patent  in  suit.  It  would  seem  that  if 
there  ever  was  a  case  that  should  be  affirmed,  this  is  the 
one. 

Hycon  Case. 

It  is  believed  that  the  case  of  Hycon  Mfg.  Co.  v.  H. 
Koch  &  Sons,  104  USPQ  231  (CA  9),  principally  relied 
upon  by  appellants,  is  not  in  point  in  the  present  case. 
There  is  no  dispute  as  to  the  material  facts  in  the  present 
case,  and  all  such  facts  are  at  this  time  before  this  Honor- 
able Court.  The  trial  court  has  weighed  the  evidence, 
documentary  and  testamentary,  so,  as  stated  in  footnote  2 
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to  the  Hycon  case,  "there  is  a  sftrong  policy  for  affirma- 
tion on  appeal." 

The  interest  of  the  public,  as  pointed  out  by  this  Hon- 
orable Court  in  said  case,  is  paramount.  The  decision  by 
the  lower  court  in  this  case,  holding  the  patent  in  suit 
invalid  does  "relieve  the  public  from  an  asserted  monoply" 
(footnote  11  of  the  Hycon  case). 

The  instant  case  lacks  other  phases  of  the  Hycon  case. 
In  that  case,  there  was  "an  effort  to  present  some  testi- 
mony which  was  precluded  because  it  was  indicated  the 
nature  of  a  summary  judgment  prevents  the  trial  of  any 
issue  of  fact."     No  testimony  was  precluded  in  this  case. 

In  the  Hycon  case,  the  lower  court  did  not  find  facts, 
but  only  rendered  "mere  conclusions  in  order  to  hold  a 
patent  valid."  Moreover,  there  was  no  indication  "why 
the  trial  judge  thought  the  device  was  an  invention  nor 
why  the  patented  article  was  differentiated  from  the  prior 
art."  In  the  present  case,  the  lower  court  did  find  facts, 
to  wit,  the  prior  patents,  and  distinctly  pointed  out  [Tr. 
pp.  16-17,  pars.  "8"  to  "14"]  why  the  present  device  was 
not  patentable  over  the  prior  art,  and  why  it  could  not  be 
differentiated  from  the  prior  patents  which  were  over- 
looked by  the  Examiner. 

Moreover,  this  Honorable  Court  held  that  the  findings 
of  fact  in  the  Hycon  case  "were  entirely  inadequate."  It 
is  believed  that  the  findings  in  the  present  case  are  com- 
plete, specific  and  factual,  so  that  the  present  case  is  not 
presented  upon  "an  inadequate  basis  laid  by  interested 
parties"  who  joined  together  in  motions  for  summary 
judgment  which  did  not  adequately  present  or  determine 
facts,  as  was  done  in  the  Hycon  case. 
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It  is  believed  that  the  present  case  does  not  place  upon 
this  Honorable  Court  the  burden  of  trying  this  case,  but 
rather  permits  "exercising  the  normal  function  of  review," 
for  which  this  Honorable  Court  is  constituted,  as  pointed 
out  in  the  Hycon  case. 

For  these  several  reasons,  it  is  believed  that  the  Hycon 
case  is  not  determinative  of  the  present  issues  and  is  not 
authority  for  sending  the  present  case  back  for  trial  upon 
facts  which  are  undisputed.  "An  indispensable  prerequi- 
site to  a  [summary]  judgment  is  the  absence  of  a  material 
question  of  fact,"  as  this  Court  stated  in  the  Hycon  case. 
Any  expert  called  by  appellants  could  not  change  the  un- 
disputed facts  of  the  existence  and  disclosures  of  the  prior 
art.  There  is  no  issue  of  any  material  fact  in  the  present 
case! 

The  Fifth  Circuit  in  a  case  since  the  Hycon  case,  to  wit, 
Frits  W.  Glitsch  &  Sons  v.  Wyatt  Metal  &  Boiler  Works, 
106  USPQ  162  (CA  5,  July  15,  1955)  stated: 

".  .  .  the  issue  of  whether  a  particular  patent 
meets  the  requisite  standard  of  invention  essential  to 
validity  is  now  generally  regarded  as  a  fully  review- 
able question  of  law." 

Design  Patent  Anticipates. 

A  large  part  of  Appellants'  Brief  is  spent  trying  to 
establish  what  is  believed  to  be  a  false  premise,  to  wit,  that 
a  design  patent  cannot  anticipate  a  mechanical  patent.  It 
is  submitted  that  appellants'  authorities  do  not  establish 
this  proposition. 

On  the  contrary,  it  seems  quite  clear  from  the  authori- 
ties, which  appear  to  be  squarely  in  point,  that  a  design 
patent  may  anticipate  a  mechanical  patent,  if  it  shows 
what  is  covered  in  the  mechanical  patent.     As  stated  by 
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Judge  Learned  Hand  in  H.  C.  White  Co.  v.  Morton  E. 
Converse  &  Son  Co.,  20  F.  2d  311,  313  (CA  2),  cert, 
den.  275  U.  S.  547,  72  L.  Ed.  419: 

"A  design  patent  may  anticipate  a  mechanical,  Lein 
V.  Myers,  105  F.  962  (CCA.  2)." 

See  also  the  following  from  the  three-judge  bench  of 
the  Court  of  Customs  and  Patent  Appeals,  in  Washington, 
D.  C: 

"It  is  well-established  law  that  a  design  patent  may 
anticipate  a  mechanical  patent  and  vice  versa.  In  re 
Walter,  39  F.  (2d)  724,  17  C.C.P.A.  982;  In  re 
Dalton,  Z7  F.  (2d)  420,  17  C.C.P.A.  826;  In  re 
Eifel,  35  F.  (2d)  70,  17  C.C.P.A.  582;  In  re  Staun- 
ton, 35  F.  (2d)  63,  17  C.C.P.A.  579;  In  re  Rutledge, 
47  F.  (2d)  797,  18  C.C.P.A.  1081;  Lein  v.  Myers 
et  al.  (CCA.),  105  F.  962;  White  Co.  v.  Converse 
&  Son  Co.  (CCA.)  20  F.  (2d)  311" 

In  re  Margraves,  53  F.  2d  900. 

It  is  believed  that  the  foregoing  high-type  of  authori- 
ties, that  are  squarely  in  point,  clearly  establish  that  a 
design  patent  is  a  proper  anticipation  against  a  mechanical 
patent,  for  everything  that  is  shown  in  the  design  patent. 

p  Exhibit  X. 

Appellants  have  placed  in  the  record  affidavits  relating 
to  Exhibit  X,  a  brief  case  which  appellants'  counsel  re- 
ceived as  a  present  some  years  ago.  This  exhibit  was  in- 
troduced in  an  effort  to  show  that  the  Shanzer  patent  is 
invalid.  Appellee  does  not  contest  this,  or  raise  an  issue 
thereon  (although,  in  passing,  it  might  be  said  that  it  is 
believed  that  the  conventional  brief-case  of  Exhibit  X 
does  not  anticipate  the  appearance  or  design  of  Shanzer's 
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utility,  diaper-nursing  bottle  bag).  However,  it  is  im- 
material whether  the  Shanzer  patent  is  valid  or  invalid. 
It  is  still  a  prior  patent.  As  clearly  stated  in  Title  35, 
U.  S.  C.  102(a),  a  person  is  not  entitled  to  a  patent  where, 
''(a)  the  invention  was     .     .     .     patented." 

The  statute  does  not  state  that  the  prior  patent  has  to 
be  a  valid  one  before  it  can  anticipate.  Any  patent,  valid 
or  invalid,  constitutes  an  anticipation  of  any  subsequent 
patent  on  the  same  subject  matter.  Thus,  Exhibit  X  is 
immaterial  as  far  as  the  pertinence  of  the  Shanzer  patent 
is  concerned. 

Conclusion. 

In  conclusion,  it  is  submitted  that  the  patent  in  suit  is 
clearly  invalid  in  view  of  the  prior  art  overlooked  by  the 
Examiner,  and  that  the  judgment  of  the  lower  court, 
based  upon  full  and  complete  findings,  should  be  affirmed. 

Respectfully  submitted, 

C.  G.  Stratton, 

Attorney  for  Appellee. 

Warner,  Peracca  &  Cowan, 
Henry  M.  Cowan, 

Of  Counsel. 


1j- 


5  ^tVf 


O 

I 

O 
H 


H 

s 

H 

o 

;?^ 

1 

Ph 

P4 

02 

o 

^ 

H 

o 

<l 

01 

H 

rt 

GC 

I 


0) 


Ha 

1^ 


t4" 


Hi 

©  .  s 


ffi  ^1  <3 

•  S  d  «s 
w  «-,  » 
ftS  ® 

<D   ^^ 
^^73 


®  2 


W)  J,  M«^i=i^J3       §OotS-2 


M  r     :     rH     '•«'     '^     '-'-'     f^ 

■2:3  g^  2  W).S 


g-^ 


a 
© 


,<Hq3 


^  T-       2 


©  fl  "  F 


.2itt 


ho 


s  © 

bDrO 

•w  2 


«       ^       So 


^-s*- 


o_o 


©  © 

©     © 

X3   -^ 


^d  o'®  a^J.^-i  W)^  bc.^"^ 
^.S^     ^g     f?     'y  S     -d 

P   e3  ©  §  ^  O 
iZ'TU-El  ^  b  « 

•j  Sc«  2   ^® 
••  S    ^tJ  d  ^d 

III  iifpQ  . 

°  ©  S.2 
t;  ©    «  o  fe 


d  ^  «  Sb&.-S'T) 
o  d  2  52  fl 

•-3  w  ©•d'd  2 

I^o.  g^pj^  o  a'^  §H 


^  2 

.2  a 

©  ° 
o 


tj  oi  d 

O  ^^    © 


© 


a 


t-l    "^  «tj    O    S'^         d 
O    d  P(5P-£S^ 

s 
ft 

© 
d 


§  2  ^bi:; 


§.15. 


^  N    O  1^  I— I  «t-l  -S 


is 

"d-i 

>  e3 

^-^  a 

o 


O'^   A^    83'^ 

d      M       — ' 

)a  ^'^  rt-J^ 

e^  I  oT  =«  ^ 

^  fw  '-'.2  os^S 
^  ^  o  •-!  y  t. 


©    CO 

d— ■  o  o.a«H 
O  g  ©-C      .2 

-«j    03   >    ©    © 


.2  a  CO  2 
His 

Sri  t"  s 

2^  a-ti 

a  So  o^^ 

2§«^©     ' 
^  p.2,^  g  p 

5-g  o'^  os'^ 

?„'3  d     '2  2 
M^  ij  ©  d  d 

d   ©■*N't3  ©  d 
03^      •r'  d  o 


o^ 

ft 


M 


ft"-*  © 

^  o  d 
S  d'^ 

eS    ©  ^ 

'".a  2 


2   ®  en 

a^s 

S-i  ^ 

tH    ©    © 

©    CO    d 

g  ^  a 

d-d  ® 

§^a 

o        g 

■*^  2«ft 

©  © 

.2  0 

"^  el 

org    o3 

?''^    ^ 
^    t>.    O 

«  a3.S- 

s.a  « 
ig^as- 

ftg  h 

w    ^    " 
d    CO    © 

o  d^ 

|af^ 
d  -  ^ 


^  '  © 

©  ^  be 


)   CO    CO    ,  ^    _    „ 

■  r^.M    g^    p-    g^    ^ 

I    ©  CO  ^    f-    CO 


•is  g  a  g  o  ^  s 

o  ^    H    V 

gn  03  «4-i  "ta  rrl 


CO   O   CO 


CO   O   © 


c8 


S-i  -w<4<    tH 


©   ©   ^   m 


p^iq 


CO   O , 

.1-1   (j>>^ 

"    d 


5s  rd 


w  ©  :i3 

i-d-^^  5 

C  S  -G  ©  S  © 
2  rt  ^.       ^' 


eg 


2'^  "5 
d  ©+^ 

c^  o 


a  <^  5^ 


© 


-    M^. 
«^    « 

d  ©  a 
*^  c  © 

w  o  g 


o3  pi:^   ;h 


a  s  fl 


c3   M' 
*  43   bC        ^   ^ 

ftg^a^.a  ©^^  § 


3.55-^:5  a  a ^-^ 


M    ;;    qj 

o^g^eo 
"Ml-.      -^  O  S 

©  2^  §  2  2  d 

d  a  »  f^a  a  a 


H  ^  ^ 

Mid.^ 

^.s^-ft 
""  d-  I 

w   O    cS   " 
O^^lo^ 

^  ©-S.'S 

:«  CO  S 
^  S§-2  ft 

^  _03  _0 


03  a 


o3. 


"-     ^     =3     «rj3    C--^     grrj^    g    2    2 

n3  q^Ji-^  d'^^^St  ^"^.i 


^^1§ 


:S  ao 


Si'd 


|©<»©0-»Jj^^ 

.Scobcadrijn^, 
.©^^<©©c«22 


'^Is^a.a 


O     ©.rH 

"^ai 


rt   fc>.   o3   W 
.M    "^    OJ    O 

■sala 


en  u 

■<-   o 

o 

> 

d 


^  u3  2 


o3   ft 


ft.S 
©   ^ 

s.a 


•sell's 

c_i  a  ^  (*i 


© 


o  © 

-k3 


fH     Oi-H     © 
2     O     '^     '" 


ftoP 


©r^     ©     g     L,     d 

-2  =*  i?«^  ■" 


ft  ^  E 
pd  °       - 

2^  ®  a 


t- ®  a'^s  a 

+3  a  a    ri' 

p^  03    ^  ^  -|J 
-l-i  ej-i  -*-> 

^  ®  O^ 


r^^  O  O 
^^  03  ^ 
03  «H  -U    ?J 

o  d-S 

©rT3    © 

a. a  s 


© 


3   d.T5 
^©^^ 

Opd  o 
+j  -»j  -M 


O      W      W    ^J  .rH 

■^ «,  ^  a  o 

r-    © 
©    O    dX!    2 

o-"og^ 

as'^^-S^ 
.a  ^  '^  2 

m  CO    drd 

©:t3  d  ^^ 

©    ^    |.2    CO 

-^^l^a 

o  S  *  © 
^-^ d^  ■- 


.^a 


©  © 

ftl3 

CO  .S 


o3   u 


0«    © 


•w 


O.g 


O'CQ 

o 
_       o  © 

rt    o         ©   CO 

^3 


©•c 


fe  o-y. 


2  « 

CO    S3 

a  O 


O   03 


d  3  o«H  5 

.HrS   ©   o  o 


bC 

H 

d 

g 

'^ 

fH 

o3 

© 

t3 

§ 

© 

O 

43 

I— ( 

1 

a  ft 

as 
^a 

Jai 


b£  w 

=3   ^ 


(w  s  g  o  m.5  c,  o  :^ 


a-      a, 


p  §  * 

S  '^  0 


fs'Q  «>  &,irj 


0) 


:5  o 


i-r-  CO    (0 

p  »  „ 
^^  ►-'■  3  ^ 

^    3    CTK) 


B-a- 


3b 


u^  "^  B' 


B-  B'  03 


5      M 


Sirr-g 


0  p 


p-ojl 


O    bS 

g:  C  a.  B'_  gi  B 


a-a>  P 


__   '-S  Q  p  o        g  lort).  M  2  S 


51^2^ 


lO 


^E 


£b  TS  rt^  „ 
f.o  o  fD  3  £-.5 
o  <n-  H»  ►I    ■    CD  -< 


'  CT',^  I— '  P  ^,  i-"  a  1-1 

S  «»  ^fLgJ  H3  S 
p-iB  p  r^f  '^      o 


pi-iB         sr'SrB^i-!'-^°^2-i<-h        <P    ri .  -.    S 


B  B'B't^ 

Pj  „  ce  „  p  e: 


fC   tt>   en 
rti  P  EL 


P  B" 


O*  P  «>  *  H  S' 
rt-        B    P    e±,B   ** 


.aCicr 


l4^  I 


CD   '^   ►^   B   g   3  tS 

H-p  ^«-g,|  |«^g 
a'      o 

a  •  ffi    O    rn   a 
P    ri    t1 


P    *  h3 

5  03  o  ^  v_  ^ 


<  5  cp 


p  5  -^  CR 
3  &w.- 


p  2  S 


®  2-i2  3 


5.|g.?^ 


o-mS 


a'<!  -1 


r+0   0B"CL,B'Si£±.B'a'C-      '^^■ 


H'^^Ei^^ 


B'  en  B'  B  a'  sr 

1.3  2.i  cT^ 

(^P   P^B        CTQ 
'     ^         rt-  M    (p 
!i'  B    f-3 


^    S- 


o  2 


5-3 


ft>  cc  B 


P   >^^ 


B'g 


<!    (P    l-b  •r' 

I    H    i-l    O 

B  B-g,©   ^ 


o  2_  P 


O    (6    B-'TS    >-! 


^:.§3.^^S,-5b-3 


S.o3t|?^"§2'?|^: 

B'gPo303fP 


.5^3 


2   P-'TO   >-< 


»  %-^  B^ 
B  5  ii-g-o- 


cp  CT  p 
cp  a 

03     Hj     K 

B        B 


^  B^i 


cr  I— '  si  (P  B 

•^•^  ^  S  -.  fp 
»"=  2  S.§  S5 


►d 

3  2., 
B  i-s  a 


SIS 


a  £- 

g^^f2     ^P      3     ■-*      B      2      M.^w 

a'|;g,TOg-p  §  3  §  o 

5     rH  '-*'2  2  «  p  <=^ 


B^  i-i   b-Pj^.S   B^w.B^a 
bSS'       ssB^i^Pf^ 

2     P     ^     ^     03  M-  3 

p  g  ^5  p 


■a  o  ! 


^fc-g. 


,(pi-!'^Pi»ti'r^i-jO^.      B^o'i'      -_ 

i-(    ,n    .     .  rt-  r<,    a  05    rr,  -       rr,    _    p    p:j.(JQ    p    Ma  H» 


S    i-S 


tTlM^B 


B"  (0 

p  a 

B  "^ 


a-s:^g'|r 


o 


oo 


C,    B'  O 

p  Sag  B 

1— '  rn    a  I 


<P    i^p 

0  fLcrq 


03  <p  c+'^  a 
■^hkB 


3  » 


a  HhB 


H»*t3  P-W  jT*^  2: 


CD    p    ~^ 


2.  g-'d   H^.  CI-  B'  CP   f^*^  CO   p 


f^  Si 


£.50   rtPLi- 


p  ;^.H-B^cc  p  S 


£5  CP 


»<P(PCDHCfq«3j'ci-CP 


33 


^Bcpcp^'^fBwjaa.   _t±,_»So 

cpcPM.-rToP-Vii-s'-s   ■    'I'-icp 


5  30  .CP    ;d 

"  '^  "■  o 


CP     03 


P    HsP  T3  "d    P 

^S-'-S  ^  BS:3  o-o  S-« 

p    CP    P    <P  (j> 

-*       0^3  J? 
H»rt-  2  •-« 

rS^p-gSS^S^sr^ 


HjCTP 


P    CP    CP    05 


CP 


r+BoCP  Pi^    . 


OS 


|--^  P  ^'3  tog  J?  «  5"  g  B-B  *^ 


S  3 

H 


O-^i-bM       g        per 
p    ^^  CP    irt-  5    f* 


p,p,> 


cp  a  II 


H»  et 


j>.t5B''i-<B'BO- 
flT^CP^PCPpgP 

CoP^M-3  ,_CP  J2  B 

BC^w?2g»'»pB^&''^t:-^®2!!^^^ 
S  ?S  2  3.a.c«  B  ..  »  ® 


^-  3.  03   3   ^ 

c3^?T-a  B  a 


(p    03 

&-d.        a    CP    O-ii    <! 

CP    S^P    M-^o"=^ 

?■.  03    ►I 


CO    B  XX 

Pj  p  00 

CP  ,_,. 

^  03 


cp^s^-JiPo      t5^'-»»S 


S    '^   CO 


3*d   p 
2  ^ 


03    5-, 

i'gopS 


;'*i3 


O    CO 


a 

p^  O    CP    M. 


P 


B  B- 


S,f         ^M 


S-t!^.B^03-- 

P-e-S^rs  COW'S  £. 


.B'co 
<p  —< 


CP  o 


1-1    B    «0  T    CP 


CO    3       , 

S  2-"-^ 

5  P  B-M.B-g 


©     H-  (P    03    CP 


O  (p  M-O   <  g.^  i_,3  «*< 

CO  H»  M,  p  BO  '^'S-  *^  a-  p  B' 


fit 

O"  P 

CP  "^o 


C.      «» 


B  J-'cP  CP 


O  CP  B* 


0 


eg  _0   o  "^  © 

(SCO    '^^ 


5§ 


rt  u 


—.Off 

e3  o  n 

"a* 

«  2 
+3  «  © 

d  d  si 

||i 

LI'S 


CM 


CM 

«^   Ed 

1— T    ^^ 
U« 

O 

H 
Z 

< 
flu 

CO 

U 
H 
< 
H 
CO 


o 


U) 


o 

^   2 


g^^ 


nS  o) 


-23  p-sjg^^ 

»rf  r^  X    -    i«it  r^ 


e8  cfi 


'^    05    I* 


O    ? 


;-  >  o  5  ^  fv  tT 


•-H      '^      f^      O 

>  o  '^  ^ 
a^-3o'^   c«*i   CI 


C   OS'S 


"i  2  '^  ■     1'  j:;  ^  a 


5  «  cn'^:S  ^'♦^ 


3^  ii  « 


O'^'-H^^r^ 


-Q  5  «  - 
CO       "3-Q 


■£2     ^ 


;l:  ^        2f^^  p^  <iJ  «  J2  ^  rM 


'^  ^  -M     A  'TS 

fl^   £3   S   C 
sj  r^  O)   oi  ;3 

fe    ^    S    OJ^ 
=1    M    CO    <»    S 

oj  --H  ej  ►>  ti 

3  ^^^'^ 

00  G  .   X  to 
'-'  oj   a;  -^  3 


W) 


> 


►*    fH    O)    !h 


O  J3    CO  1-5  «H 

<:>  -3  O  • -2  rt 
G     -3  >  0 

||  S  G  «  ^  «"5  be 

5     4>    f^  CO   -k^  !*     «,"C 

a.«t-      co3«s 


^:S  2*«  §w  ° 


P    •  -^  o  CI. 


■^  o     . 

5£- 


OJ     g     CO  ^  r^     _     '^3  , 


3   oj""  T3  73 
o  e  *        oi 

to   O't;   q   £« 


^3 


'^S  G  £-5 
,^0  ?3  o ; 


•«  G  -^v   CO  5^3  aj  S 

cs  fi'o  ^^  ^^  2 

'HowrtJa'^Gaj 
0-*-'*"'Ga)®«S< 

g  §  G  §.2  g-5^  § 


•3  a,  o  « 
5s  +j  to  -" 


to    Oi 


^_«?  g-o 


1=     -  I- 

G   .     "^ 
■    "  bb 


033"-.2a.§-=S 

5    CO    a5-fi    2         S    ^r^    0) 

p^2      2ti)C<u£5,-G 
.^  S  "^  d  5  3  is  c  t  ^' *^ 

•— t    Cg    CO    0  t/3  r-H    T2    Ir.     r* 

Si  S  0,(5  24i  c  "  ti   « 

«  >>^  XI  o  c  3  G  5-  ^ 
TS^yajcorG-i-ioa&i 


C-^-S 


•.;3  ;j.2  -g  « 
G  S-g-c  ^  g 
g!  2  3  g-£3-S 

S^  0-2  «.£ 

«+H  v-H  -B  frt  fl   2 

^  a).s  tS"  a 

■go         G     -O 

_o^  a;  Ph-u  OS  rrt 
-O-O  a  "".-S  G 

2        to  §  tn  aT 

t^'S  -  a  ^  G 
«  .i543  a>   CO   a; 


O)    !-l.  "^^    to 

T3-«  ss  ^ 

S-2-2 

C  +3   to   ea   cS 
O         «g  OhG 

G  t^  *>  "5  a> 

.mil 

§0^  §5?  3 

2^  >:  S  S 

!h  •'-1    rt    C!  ^j 

GrG  2  -^^ 
•f-i +3        »  G  JQ 

Gfe^«.2'3 


O  «4H    CO 


CO  ^ 

^     .2 


I 


'  «  a  s 


a 


TJ  aj 
o 

(-1    o  « 

aj^  m 

M     0}  ^ 

3  *"  CO 
be  to 

-"  Ohoj 

-tj  G 

r-  aJ 


^  aj  G 
t>  O 

a--'  tH 

-2   OJ   O 

42^  o. ^ 


a^ 


«1 

,«  o    1 
■^"^  03:3  Mtn 
--ObCgfe3«--i, 
2  tH*3  £  w       "y^  CO 


& 


G  a; 
OI  aj  to 


&        2 


<u.2-^  o~  cor- 

*<  *J    S3    O,  3    ^  C"! 

t«  S  -  ji'  c  -S 

03   O 


05    ^ 
C3  _;-;  aj 

P    .  33   a; 

*J   Sj  -ti  m  -G 


.2  33  "  bb 

J:!  .    ex  ?i 

O)  Oj   S8  "73 

.2  «^  3 

!-i  fl    O    ^'^ 

^-  cj   to  W 

05  95    to 

.  73  'tJ    03 

r7  G    ^ 

*•   G 

■  2  fc,  2 

•  •x;  45  *j 

1  -j^  a.  o  bi) 


^   a> 


G  Cb_G 
G-^    35    - 


S  t^ 


0 


o  Q  fc-  eS  CO  Js  to 


S  S  ^-^^  C^^   -•>  CO 

G  a.G  0-3  45  sT^  S  '^  s= 

«  !<  >;       a5    .  to  _o  tw  (u  ^ 


'T3  45 

K-  ^    45^ 

^    O   C    O 
45   H->  '-H 


? 


COO.iS^^     g454)M 


■XI  ■* 


*'.S  s 

•S^       Oi®^       G      -r; 

P  T3         to   t-i  -i->       "H         ?>• 


''iO  fi  .2  ii  CO 
G  g;:::  &,  c 


45 

O)   i; 

C.S2  = 


-IJ    05    O    45'^    45    05 
lA    a    ri    U    u    ''^  ^ 


G  G  3 


f^i^2«2::2.2i 

.vj  O  05    O   G  -u  -i2 


O    c   — 


«  G 


4*   5"  _5  .3 

^-^gS 

^a§l 
*j  45^  2 

^  a  ^-s 


=  05 


g  S'tc  ^M  2.0 


m  iw  ^  "'  ^.  ^ 
^        C3  S  Si,  C  <t>  a 


(t>  J*-     '—  T     K--  — 


B    g-a       ►S    O    K    ^ 
C"  ►!  J?  P  S  M    tr-fio  M 


(^  a  X  "^  ^ 
.  .  rr=  ^  B.  ^  a  ^ 
>  a  r^  » 


^  P  (-5  M 

SB    CC    rti 


W  B.*^  ^  'Can   CT'P  f» 
2£;crqo5:2-H.2^o 


«   ft. 


003 


*  "^  S  S  "^^  5^5»  £.0 


»  5  o' 


^.^j_g       t..      a  ^  s=  TO  (D 
►B        E2.'''  o  fo  3  p  o  C3- 

i-      S^«  5  2  3  2  §^&-S^ 


O    CD    O 


^  ^B  o|  S-.3  § 

^  "^   2   rt 


ai.i=; 


t^-S- 


ci  S'a'O  S  ®  * 


'^  P  2-  s;-S-  "   a 
r^-hS  c  ®  a>  ag- 

S  5'p.o  2  3  2  S  d  a. 


^•1^1^'^=^ 


orc!  'S  g.  i-b  g 
HH^  ^  9  o  a  CO  7^ 


^H.13 


Soft>5°^  KCT* 

g--  '^.^Qg  «  o  g  f.  s 

'-'    P    5    p    B    1-!    r^A    B'P 

^Ba^S-PC^       p£. 
5^  B        rra         2  *T3   S^        B 

^2  P  a'O  o  S  '^ 
^  ►!  3.t3  ?vHI«i  &it3 
3g.'^.  oc£.^»3|^ 

2  2-3  !=•  G.O  O  I  P  S 

2  S  3  S;  o  S.  p' »  »  S 


P   (13     rt-    CTl- 

3^§§ 


5         3   P   S 
C  I— I  O   P         o 


^g' 


^    ^    ^  H,  p    ^' 


H»p    " 


cyo  C"t£iO  22. Et.'^  t3  P  ™  EiCT' 
P'^P  P3Si=^PS  2^0 
3      ("'►a£''^32t::J'!2«'e- 

I^B^r^g-^g-i-^s'^ 
^*gp^o^ap^-«PM,g 

3  3*^  VJcK-'tB  rn(» 

gS'SgtjS^B^.o^^B.B 

B2Lof»Of55^g^oS:o- 


E.(IQ 


rtS  P^ 


P  B^'< 


p      "I  3  S  3- 
-  o  •    5  f?  cr 


p 


t^B  2: 


j^OQ  g-O--  /^.^   P.g-S   ®  J?   B^ 


p 

O    w 

re  B 

O  c 
»  B 

» 

Hbcr 
^2 

B-Bi 


eBK:rS^§P^:3.^^t^pe-,«r^.w 


B      S^ 

cr  I— I  Cr^^   >-*»  B  .f-T- 
1-!        3   re  en  p 
-    -  e;^re  g 

^  ^.^  «W  ^ 

S   en    ►-•  B  rt 

i^   »   na?    3    C7 

►^    p   B    re 

z!:  S^  are  S  ^ 
p 


pS'So^dJ-s;  N-.re,— . 
a,      2  ^r"'  "'ft      p  3  • 

<*   m  (J5  J^  p   i-h  ^  o         re  a 
re        w        ►.  ^   p  '^ 
'=-p-S-?S^:2«P 


B"i-t>  5i    C 

P  ?S  S  c 

re  5.^5^  a 
•    a^  ^^ 


a=; 


c*-  tn   B  (c 


--     p 

IS 


ij  1 —  re  b'j—^B  —  o 
B're  re  B(j, -o  ^  :x  3Q  <- 
SBPsmC-sB^.S 


F-B 
re  c" 


&     cr? 


(IQ 


B   C^i 


re  2.«> 
B"     p 

CO    p    g 

3   '*'  p 

•I 
o  e  5° 

^  re 
§^  g- 

m    ft    ^ 

1"?^ 


o  O 


■<d   S    "   Si  tr' 

Zj.  Wj  t-T-  o  ^ 


..  B  P 


re  5  jSjUq  rt-atnft>>rt        -"do 

G.S  g.«  5-2  B.S  2  £.-»a5  o  &.g-o  ^3     «<j  a 


B^ 
'a.B"OS  3p322ob& 


H»         3    'I 


re.Ctq 


Oq  o  a- 


p  re  o'  p 


re 


JQ 


<^i.*^i-s5SS"re9  ®  733' 
re&oP™Eaffi>F-(—  3  S! 
M  B^  o  ^  3  3  S  ii/S  O  D  P  "• 
S-^^f-B-gS-OH.re  j.^ 

?^Blg"^2e.^|^l-g^ 
gwcrSeoPo       pgS'^2 


.0  n 


^3 
•-i   B 


J  r^p 

C    p    &- 

"E.P 


>:;  re        r*  ""^  >-! 
re   /-v         ^-^        M 


re  2       :icr3 
^  -       VI  B 


p 


a  re   B 


^0<^0 


re  ji 
2,  p  ^ 


rereI2j^PhTj'     ^  ^_^ 

P3:a  •-♦s;rar^t5^'-!  .,  :^  -3 
p^^<§  S---""  5  „  I  n  -^  5  S 

>^??°"3'^E-*^'^*»"' 

pSg'^i^^g^-o^gg: 

£t-cr?BBiS--''°^sS» 
pB'precngg        O  5.      o  O 


&,i-h2  3        *  re^S- 

to   „  re  S  3  f-"  2 

^R-  S  B  5  i- 

w  Pj  O  re  St  H  ►ri 
g  «» 


:^ '^  '^  c.    's.  °  f^  "-^  s     os&'s;''i-hBSJ^PoS 


I  B  B'^ 

P  O  re  B 

•^p-w  B 


B^ 


re  _ 
O  B  Ec 
3  crq 

—  ^r  P  -«  . -  -^ 


p  re   B 
=  ?   re  B-P 
<   3   5*   r^ 


Pflsre^T-iBa-p  tiS  «^  Co  J"  3 
re  re    ■ 


'^^  B  3  gw  ^°  3  ^5-    J? 

C^       B  3  B^  re  2  ST  Prto  <<J       ^J 
re  p  CO    I    re    1    re  re  >^^^  ^ 


00 


0 


03    i^^    (D    «J'P,    ^ 


t>>W) 


I  S-^  o  ^S  o|  '^^       ®  § 


•fcH     bs^  *^^  FTI  ^^ 


O   O)   o3 


<o 


<D 


"^1 

3^ 


o  (u  „  ^ 


es  to  __ 


i  fe   C  a  i  "  i  ^  "^  J 


caw 

oj  (U  C3 


,3       ^  y  C  !-  <u  aj 
c  o  P  "*  "    -     - 


5w 
aw 


-S  ^  a  ^  «  ..  ?  *  >.  a  «  ^ «  © 


2  "-i  *-'  *<  aj  i< 
rt  (U  oj  c  S  © 

..^  a:S  r.a  s 


r*^ -^  T3  ^rl  —  ^ 


^  c;  2  oj 


a  o 

Go 


-£3   <»   O 


3 


tsgr^csaw)^    ao  fts  osoaaa 


a.  bJD  O 


t« , 


,  'T5   CO 
^  '^  a  & 

rg  55    $1 


& 


53     <^ 


'TS  cS  a 

O   «   C8   ^^   2 

ot3.2*^  Is. 2  5=^5  S 


rC        O 


a>   z;   e   M  « 
§2^ 


bcg 


O   en 


ej  «   o 


«S      U      t/J      r*      HH-r- 


53 


be  HI 

a 


p.§^a§5§gs.oa^S" 
s  £  "    tT  G  a  - 

■«^  M't:q3  p  ii  "  2  fl  h' 
C  «  0)  (D  o)  oi  _^  "  '^  es 
0'*H^t«WCJ-'5 


_    O    OJ    c3    _ 

O   ^^   ti   tC^  _  .  ^ 


C^  O,-'*^ 


^a^ 

=*  o  2-a 


Sa 
a 


«  C  OS        p  aj  -'-' 

•  S  o  aj -*-'       73  =S 

a>  aj  aj       .^  S 

cfl  tn  fl   ' 


a   ei 


03, 


«  =  ^ 


:=  r-   C   C   C 


C    ==    r!    C 

rt  a^^ 


5  aj 


^abi"'i^^^—--'--S^^ 


o^ 


gt:;  ^^-s-a  as^cn"fl'^2:H3a 


in 

M 

o 


— •  (U 

D.  H 

<  K 

I  H 


to 

CO 
Oi 


M 

0 

4) 

o 

V 

C 

ft* 


Ed 
U 

b 
O 


I  n  a)    I 

O  3  _I  p, 

a>  ^  C  o) 

(H  (U    cj  ^ 


0) 


o      "^  i5  C 
2       w  S  o 


03 


ti  i  2  g  ■" 

^•G    R    M    ^ 

S-^  «  S3  oj 


bfl  5  a  Si  "tea  ,/  'S  -S  ^ 
<u  ti  in  -o  c  o 
5  a  ^  .S  ^  I 

*.   rt  *-i   >>  m  2 

to  o  ^  di  *  i> 


O  fl  <u  g  ^  *^ 
•?■"•§  S  3  C 

I  c  "S  .2  S  «-  E2 

~,  <U    S    I'  3  -i^    hn 

i  ■-  ^  ^  -s  «  -S 


a>      o  o)  '-'  o 

-.  5  .S  P  ^  ts 

te  -  S      ^C 

f^  -a  ^  S  I  ft 
•^1  I  Q-§  S 


3^  S  2 

x;  3  aj 

S   *     hr  H-l 


c  o  p  X  S  3>  x: 
■a  oJ  c  g  o      S 

•S   ig   CD   O   o   OS   S 

S  a  ;t  -3  <u  fc"  2 

■^ ft^ a    -" 


5  "CI 

p,  o 
o  .5 

(j3  c* 

^.2 


£3  ja  fl  43  o  cs 
c3  _  *^  ■"  to  -Q 


P  73    9  —   .2    <U  CO 


"3  n 


■2^ 


2SS 

5  .Sf  ^ 

2^a^^.^|iq 

o3  <*  ho  fl  ?1       ^ 


bo  £>  (u 

^c£ 

*^    <U    3 
r-  o 

—   %H 


in  tS 

-.  a>  —  >i 
S  >  to  £      , 
t.  ly  t'  "Q 

•*        5  >i. 
to        Oi  2 

iH      W    -W    -a    «    ^     g 

a)    C    03    4)  T3    d   3 

^  -2  3  -S  c  cS  2  • 

-^  t^  §  *H  "•  ho  t^ 

2  §,5  °^  S  2- 
fl  "s  to  « -Q 5 
h  a;  a  -g  c  (u*^; 

43  O  B  S  j3  C 


J    I      I    ^'  «   bo  T)   2 

3  a,  .2  o  2  g  -a  2  ! 
1  «  "2      i2  ><:  ?  c 

1 .2  -  -a  aj  S3  g  2  ^ 
;  ^  &       S  o  .S  O  ^ 


o  o 


;  o  -o  a)       bo  S  ^H 
)  aj  S  >■  a>  e  o  aj 

1  ft  w  3  oj  _2  -ts  53 

2  S  ii  -Q  c  G  S 
S  S  M  H  §  3  i 


3;^figS^ 

E 


i  -         G 
G  O  43  o3 


>>  a> 


oj-dtibecaajhp^,-^ 
a;  ^«  g5S  ^-S-S 


•S  1  G  a,  g  ^  I 

43  to^  ^M 

^  G  ^  G  ^  tl  5 

(O  eS  OT  3       -^  5 

■p  H  «  5  G  s  ^ 
^  3  ^  T)     "S  S? 


•^  I  ^  -S  55  £  g 
O  "  rt  -g  5       -^ 


43  =« 


:3S§feSS«3co 
Sg°'sl^Si''=^G 

o3T(9'o>>-u>aj4)'3a) 

o"|i-S^sf3§§ 

OJ    Qj    w    -- 


<u 


(U  m    1-    .. 


O   c3  , 


;  tH  a 


a^  I^  >»  a)  9" 
«^  2'2  43  45 

■^^S-Q^-oajG 

Ir'^G^cS^'S 
^^S^1.2o2| 

Ja  +i  ^   0,^^ 


■:?5  ■S2a3gh'9ft 
it-iwG+^o'^.gw  ..£(D 
5  <ul     «  2  oiJ  Si  <=>§ 


■a  "  43  c  ■•"  a,  § 
«  2  ^  2  -d  ^  S 
|^P§gI 
•a  -G  <M  5 

«  to  O  G 


«   w  _ 

5    W     G   Tl  ^^  w 

^sa?:^2 
ii'G^^I'^ii 

>t>SGa3GcjGg 


0  S  r  aj 


I  bs  4) 

&         05 

43    „•  .^^H 

"3  G  ^.   o 

oi  a  Z.  9 

■fi  a>  ft  ^ 
V  J3  O -o 

a)  C  *>  .3 
ft  S  w  i4   .; 

si  §  a-p 

tj  -JS  -3   e3   O    c 

■a  rt  a)  u,  *^  a) 

<D  4,  s  -^  ^  a 
.a    §  ^ 


43  ■'^ 


042    3-H 


a>  ^  S 


h  o 


■o  ft-g 

S  a>  O 

u  -2  -G 
-  "^   G 


S  .5?  §• 
1^  S  a     . 

"S  •  "3  if 

t  ••  33  ^ 

a 


•d 
V  Si 

bo  03 


5   C!   <^ 


c3  «  G  m  ji4 


bi:S  G 

"H   *I    73 

2  a^ 
a  It 


bo  G  bib  ■" 


a  2  o  cr  t3  £• 
S  ^  ™  ^  o  <!7' 

B-Q  "  2  3  O 
(«  S.       a  m  2 

3M    W,  S"  M  S 
S  TO   "  2   m   5 

S  g3^  a „ 

2  "      S  P  2. 
5.(t>  g.£-a-5 

a  S,  a  "•  •» 

m  O  e*        "^  1-1 

S-P  cro-o  3 
I    I   A  n  >-)   I 


^  p  §  ana 


_  c»0   i-i-  3  S         _ 


^SB-ggl 


E,5.  ^  to 


f  B.g.s?p.S0agg?-o^, 


C  "  p  3  *  r*      — s^^P- 

I    *~«J    I  K   »  "O  S-  el- 


as  ° 
e    2 

?&» 
§  3g" 


3  s^So 

So  <B 

^&§* 

2  52.  tJ  o 
•3.5.3- 

<*  2  o  - 
^  S-  52.  p 

BS"  3  5 
D  TO  g, 

p  ff- 

**"      SS5 
o-a«S 

"Is*: 


eo 


2J  ft) 

So 

M 
ft) 


OS 


4)  Tj 


•^  ■«  VI    fi 
&  «  C  2 

4j  5'S  ft) 

•ii  "w    P,  ;3 
">    O   O    M 


& 


,h1 


s 

d 


OS       '^ 


f-i      ^ 


l> 


Oi 


Ji 


^ 


D 


U 

o 

H 
Z 

H 

CO 

H 

< 

CO 

Q 

H 

Z 

D 


!h  ^   S 


upj 


IS      !» 


S5  s 


^§&.s 


S  .5  ><  S      S 

5        a)  g        o 


■Si's! 

■o  "  S  c 

§^  "  S 
Is  £  P  o 


U3 

n  ^ 


w    C3 


o.S'S 


JIJ    « 


<33  -a 


■hhH 


'*-'  C  S   a.) 


.r-«     4-^      TO 

2§o 


O   >H 


o  '^  ^        C 

,r  t^  (*_,   O) 

S)*^   O   O   > 

s  53  "  >>■" 


■a  o3  1    I 

•^     t/3    C     ;-( 

"  x; 

OJ    60  o    > 
S  C    cS  == 

O  '?    OJ  .«' 
CO   O  .G    O 

CMS 

be  03  S  ^,; 
OSS  oi: 


aP 


u  " 


o3  a  o  a> 

C    ^    CL>    G 

O  B   m   ft  ■ 


■9  .S2    t" 


^  ft 

O     M 


as 


^  ;Q 


«3     5 


^  ■- 


^  in 

S  2 


2;  Q 


^^  tj  ^-1  S 

I— <    O  1^  " 


=>  s 

•G  3 

•-  bo 


^    O    03 


•G  =^  ^  fc:  r;  -s 


2-^      c 

^  3  a  .2  '^  .„ 

>  ^  -2  "S  .^^  ■- 


a>  ho  S 

'^   03   O) 

X5  > 


0) 

a 

a 

IV 

0) 

E 

^ 

t, 

CO 

OS 

a 

3 

0 

bo 

0 

t5  <^ 
aS      S 


aS^ 
o3  a 


■•3  -a 


S  o 
a  ;3  ■*-< 


-a  .S  c 


■2  5 


.5      cs  c 


•23  a.  .S  «  ?i  c  -  -a  g 


sl 


CO  ^    OJ 

t<     CO    jH 

.|^.G 

2  -G 


"^  g  c  o  o 

£!   S  <"   S   H 

*"  -S  i-  g  .2 

G   5  3  cS   O 

•S  6  y  "2  a 

•G    .  S  03 

G  .2  ^  ^  S 

(3  T3  +a  -U 


No.  14800 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Frances  P.  Syracuse  and  New  Wonder  Bag  Corpora- 
tion, 

Appellants, 
vs, 

Harry  Paris,  et  al, 

Appellees. 


APPELLANTS'  REPLY  BRIEF. 


FILED 


Alan  Franklin, 

356  South  Spring  Street,  DEC  *^  l  W^JS 

Los  Angeles  13,  California, 

Attorney  for  Appellants.  ''^UL  ?.  O  fciRIEN,  Cif.'-. 


Parker  &  Son,  Inc.,  Law  Printers,  Los  Angeles.  Phone  MA.  6-917L 


TOPICAL  INDEX 

PAGE 

Patent  Office  cited  best  art 5 

Appellee's   inadequate  proof 6 

Invention  7 

Exhibit  X  9 

Summary  judgment  on  facts  without  trial  is  irregular  and  in- 
valid    13 

Infringement    _ 15 

Conclusion    „ _ 16 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Adler  Sign  Letter  Co.  et  al.  v,  Wagner  Sign  Service,  Inc.,  112 

F.  2d  264 6 

Bankers  Utility  Co.  v.  Pacific  Nat'l  Bank,  18  F.  2d  16 14 

Diamond  Rubber  Co.  v.  Consol.  Tire  Co.,  220  U.  S.  428 5 

Electro  Mfg.  Co.  v.  Yellin,  56  U.  S.  P.  Q.  290,  132  F.  2d  979....  12 

Hycon  Mfg.  Co.  v.  H.  Koch  &  Sons,  104  U.  S.  P.  Q.  231 13 

Leeds  &  Catlin  v.  Victor  Talking  Machine  Co.,  213  U.  S.  318-...5,  11 

Loom  Co.  V.  Higgins,  105  U.  S.  591 4 

Reckendorfer  v.  Faber,  92  U.  S.  347,  2?>  L.  Ed.  719 13 

The  Detroit  Motor  Appliance  Co.  v.  Burk,  4  F.  2d  118 5,  6 

Toledo  Computing  Scale  v.   Money  weight  Scale  Co.,   178  Fed. 

557    14 

Textbooks 

Amdur,  Patent  Law  and  Practice,  Sec.   16,  p.   15 14 

1  Walker  on  Patents  (Deller's  Ed.),  Sec.  13,  p.  52 15 

1  Walker  on  Patents   (Deller's  Ed.),  Sec.  63 6 


No.  14800 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Frances  P.  Syracuse  and  New  Wonder  Bag  Corpora- 
tion, 

Appellants, 
vs. 
Harry  Paris,  et  at.. 

Appellees. 


APPELLANTS'   REPLY   BRIEF. 


On  the  first  page  of  Appellee's  Brief  the  attention  of 
this  Honorable  Court  is  directed  to  the  so-called  technical 
error  of  the  appellee's  counsel  and  the  lower  court  in 
proceeding  to  summary  judgment  on  the  defendant's  mo- 
tion therefor,  in  view  of  the  fact  that  the  patent  in  suit 
is  not  in  the  Transcript  of  Record,  and  for  the  record 
counsel  for  appellee  contends  that  appellants'  appeal  should 
be  arbitrarily  dismissed  in  favor  of  the  appellee,  in  view 
of  said  technical  error  of  the  appellee's  counsel. 

The  position  of  the  defendant's  counsel,  as  to  the  legal 
effect  of  his  self-serving  declaration  "that  the  patent  in 
suit  is  not  in  the  transcript  of  Record,"  is  without  merit 
and  is  untenable  and  particularly  in  this  suit  in  equity. 
The  motion  for  summary  judgment   was  the  motion  of 
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counsel  for  defendant,  and  he  is  responsible  for  it  and 
for  any  damage  suffered  by  plaintiffs  by  reason  of  the 
defendant's  attorney's  gumming  up  of  the  case  by  pro- 
ceeding with  his  grossly  irregular  motion,  which  neces- 
sitated the  prosecution  of  this  appeal  by  appellants.  The 
suggestion  of  counsel  for  appellee  that  this  Court,  if  it 
desired  to  be  technical,  could  dismiss  appellants'  meri- 
torious appeal  on  the  sole  ground  that  he  does  not  find 
the  patent  in  suit  in  the  Transcript  of  Record,  flies  di- 
rectly in  the  face  of  the  Transcript  of  Record,  Certificate 
of  Clerk,  page  31,  as  follows: 

''Defendant's  Counter  Designation  of  Additional 

Contents  of  Record; 
which,  together  with  the  Deposition  of  Frances  P. 
Syracuse,  taken  on  July  28,  1954,  at  Los  Angeles, 
California,  deft's  exhibit  C;  File  wrapper  and  con- 
tents of  patent  in  suit;  all  in  said  cause,  constitute 
the  transcript  of  record  on  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amounted  to  $1.60, 
which  sum  has  been  paid  by  appellant. 
Witness  my  hand  and  the  seal  of  said  District  Court, 
this  28th  day  of  June,  1955. 

[Seal]  John  A.  Childress, 

Clerk. 
By  /s/  Charles  E.  Jones, 

Deputy/' 

The  said  Transcript  of  Record  and  appeal  are  endorsed 
and  Filed  June  29,  1955,  by 

'7s/  Paul  P.  O'Brien, 
Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit." 
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In  a  letter  addressed  to  the  Clerk  of  the  United  States 
District  Court,  Southern  District  of  CaHfornia,  Central 
Division,  dated  June  27,  1955,  by  counsel  for  defendant, 
said  counsel  filed  therewith  "Ex.  B.  File  wrapper  and 
contents  of  the  patent  in  suit."  No  copy  of  said  letter 
and  file  wrapper  were  served  on  counsel  for  appellants, 
to  his  knowledge,  but  said  letter  appears  in  the  file  of 
the  case  with  the  United  States  District  Court  Clerk  of 
this  district. 

The  file  wrapper  and  contents  of  the  patent  in  suit 
generally  contains  a  certified  copy  of  said  patent,  and  it 
should  be  in  said  file  wrapper  and  contents,  which  the 
Clerk  of  the  District  Court  has  certified,  and  constitutes 
a  part  of  the  Transcript  of  Record  on  appeal  to  this  Court. 
However,  appellants'  attorney  has  a  certified  copy  of  the 
file  wrapper  and  contents  of  the  patent  in  suit,  including 
said  patent,  and,  if  necessary,  will  ofifer  it  in  evidence, 
nunc  pro  tunc,  at  the  hearing  of  this  appeal,  so  that  this 
Court  may  consider  the  motion  for  summary  judgment 
in  the  District  Court  as  a  trial,  and  hear  this  appeal  on 
the  full  merits  of  the  case. 

Moreover,  it  should  not  be  overlooked  by  this  Honor- 
able Court  that  the  jurisdiction  of  the  United  States  Dis- 
trict Court  is  admitted  by  the  defendant  Harry  Paris,  by 
his  motion  for  summary  judgment,  and  is  admitted  by 
said  District  Court  by  its  Findings  of  Fact  and  Conclu- 
sions of  Law,  and  by  the  Summary  Judgment  of  said 
Court.     (See  Appellants'  Op.  Br.  pp.  1-2.) 

There  is  something  mysterious  about  the  patent  in  suit, 
in  view  of  the  fact  that  it  disappeared  under  rather  sus- 
picious circumstances.  When  this  suit  was  brought,  the 
plaintiff,  appellant  Frances  P.  Syracuse,  had  her  original 
Letters  Patent  in  suit  No.  2,533,850,  and  she  gave  it  to 


her  attorney,  at  that  time,  Robert  E.  Geauge.  Counsel 
for  defendant,  however,  borrowed  said  letters  patent  from 
Mr.  Geauge,  but  has  never  returned  it,  and  plaintiffs' 
present  counsel  has  never  been  able  to  obtain  it,  although 
he  has  tried  to  do  so,  and  the  defendant's  counsel,  if  he 
is  to  be  believed,  presented  his  motion  for  summary  judg- 
ment to  the  Court  and  obtained  said  judgment  without 
knowing,  and  without  the  Court  knowing,  that  the  patent 
in  suit  was  not  before  the  Court.  It  is  incredible  that  the 
District  Judge  could  consider  the  defendant's  motion 
seriously  on  its  merits  and  judge  the  same  without  know- 
ing what  he  was  judging.  The  position  of  the  defen- 
dant's counsel  that,  because  he  muffed  his  motion  for 
summary  judgment,  by  leaving  out  of  his  motion  the 
subject  matter  of  the  litigation,  this  Honorable  Court 
should  nevertheless  dismiss  the  appellants'  appeal,  is  a 
reductio  ad  absurdum,  and  leaves  this  Honorable  Court 
with  no  alternative  other  than  to  reverse  the  summary 
judgment  of  the  District  Court  for  irregularity,  and  ad- 
judicate the  patent  in  suit  valid  and  infringed  by  the  de- 
fendant, and  order  an  accounting  of  damages  against  the 
defendant  in  favor  of  the  plaintiffs  for  such  infringe- 
ment. Defendant  has  had  his  day  in  court  so  far  as  the 
lower  court  is  concerned. 

The  summary  of  the  prior  art  patents  by  defendant's 
counsel  on  page  9  of  his  brief,  to  the  effect  that  every- 
thing in  the  claim  of  the  patent  in  suit  is  old  in  handbags, 
is  no  bar  to  patentability  of  the  new  combination  of  old 
elements  of  the  patent  in  suit,  which  performs  a  new  and 
useful  function  and  accomplishes  a  nezv  and  useftd  result. 

Loom  Co.  V.  Higgins,  105  U.  S.  591. 
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"A  combination  is  a  union  of  elements  which  may 
be  partly  old  and  partly  new,  or  wholly  old  or  wholly 
new.  But  whether  new  or  old,  the  combination  is  a 
means — an  invention — distinct  from  them  (the  ele- 
ments) ...  In  making  the  combination  an  in- 
ventor has  the  whole  field  of  mechanics  to  draw 
from." 

Leeds  &  Catlin  v.  Victor  Talking  Machine  Co., 
213  U.  S.  318,  quoted  in  Diamond  Rubber  Co. 
V.  Consol.  Tire  Co.,  220  U.  S.  428. 

Patent  Office  Cited  Best  Art. 

The  contention  of  counsel  for  defendant  that  the  ex- 
aminer in  the  Patent  Office  overlooked  any  pertinent  art 
in  his  examination  of  the  application  for  the  patent  in 
suit,  is  without  merit  and  certainly  farfetched.  In  fact, 
the  additional  patents  set  up  by  the  defendant  in  his 
Amended  Answer  are  not  so  close  to  the  patent  in  suit 
as  the  prior  art  patents  cited  by  the  Patent  Office  against 
the  application  for  the  patent  in  suit,  and  particularly  the 
patent  of  Holland,  No.  2,447,940,  which  was  cited  by  the 
Patent  Office  in  the  prosecution  of  the  application  for 
the  patent  in  suit.  The  presumption  is  against  the  con- 
tention of  the  defendant's  counsel  that  the  Patent  Office 
did  not  cite  the  most  pertinent  prior  art  against  the  ap- 
plication for  the  patent  in  suit. 

"The  presumption  is  that  the  officials  of  the  Patent 
Office  did  their  duty,  and  considered  other  patents 
now  brought  forzvard  as  new  prior  art.  There  is  no 
evidence  dehors  these  patents,  nor  is  there  any- 
thing in  the  patents  themselves  which  in  my  judg- 
ment should  overthrow  the  presumption." 

The  Detroit  Motor  Appliance  Co.  v.  Burk,  4  F. 
2d  118. 


See  also: 

Adler  Sign  Letter  Co.  et  al.  v.  Wagner  Sign  Serv- 
ice, Inc.,  112  F.  2d  264  (citing  above  Detroit 
Motor  Appliance  v.  Biirk,  supra.  Appellants'  Op. 
Br.  p.  26). 

The  prior  art  which  the  defendant's  attorney  alleges 
was  overlooked  by  the  Patent  Office  examiner  in  his  ex- 
amination of  the  application  for  the  patent  in  suit,  consists 
of  five  patents  contained  within  a  folder  marked  Defen- 
dant's Exhibit  "C",  which  additional  prior  art  was  found 
in  an  unofficial  search  in  the  Patent  Office  by  a  Washing- 
ton associate  attorney  employed  by  counsel  for  defendant, 
and  there  is  no  showing  whatever  that  said  Washington 
associate  was  any  better  qualified  to  determine  the  novelty 
of  an  invention  than  any  examiner  in  the  Patent  Office 
who  is  particularly  experienced  in  the  class  of  inventions 
which  he  is  employed  to  examine,  and  the  presumption 
of  novelty  and  validity  of  the  patent  in  suit  is  certainly 
not  overthrown  by  the  additional  prior  art  patents  found 
in  an  unofficial  search  by  an  outside  Washington  associ- 
ate attorney. 

Appellee's  Inadequate   Proof. 

The  defense  of  invalidity  of  the  patent  in  suit  rests, 
in  the  last  analysis,  solely  on  the  uncorroborated  affidavit 
of  the  defendant's  counsel,  C.  G.  Stratton  [Tr.  pp.  12- 
13],  which  affidavit  was  insufficient  to  overthrow  the 
strong  presumption  of  validity  of  the  patent  in  suit  and 
to  prove  invalidity  of  said  patent  beyond  a  reasonable 
doubt  according  to  the  applicable  rule  of  evidence. 

Walker  on  Patents  (Deller's  Ed.),  Vol.  One,  Sec. 
63. 
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Invention. 

The  crude  attempt  of  counsel  for  defendant  to  negative 
the  novelty,  invention  and  patentability  of  the  patent  in 
suit,  on  additional  prior  art  found  on  an  unofficial  in- 
vestigation, which  additional  art  is  nothing  more  than 
cumulative  art,  is  without  merit,  in  view  of  the  fact  that 
said  prior  art  fails  to  disclose  the  inventive  concept  of  the 
invention  of  the  patent  in  suit,  to  wit:  a  narrow  hand 
bag  for  mothers  and  nurses  of  infants,  in  which  two 
longitudinal  vertical  diaper  compartments  are  formed  in 
the  bag,  which  compartments  are  divided  by  a  longitudinal 
waterproof  partition  there  between,  and  a  pair  of  end 
nursing  bottle  compartments  at  the  ends,  respectively,  of 
said  diaper  compartments,  divided  from  said  diaper  com- 
partments by  waterproof  partitions,  which  diaper  com- 
partments and  bottle  compartments  are  detachably  closed, 
by  detachable  slide  fasteners,  or  zippers,  respectively, 
opening  at  the  outside  of  said  compartments,  so  that 
any  one  of  said  compartments  may  he  opened  to  provide 
access  thereto  without  opening  any  other  of  said  com- 
partments, thus  providing  a  narrozv,  compact  and  not 
bulky  handbag,  zvhich  may  be  conveniently  and  easily 
carried  by  a  mother  or  a  nurse  while  carrying  an  infant, 
and  which  handbag  may  be  very  easily  operated  to  open 
any  one  of  the  diaper  compartments  or  bottle  compart- 
ments, respectively,  without  opening  any  of  said  other 
compartment,  and  which  bag  is  neat  and  attractive  in 
appearance,  which  inventive  concept  of  the  patent  in  suit 
is  responsible  for  the  unusual  sales  and  commercial  suc- 
cess of  the  appellants'  nursing  hand  bag,  which  has  dis- 
placed on  the  market  all  other  handbags  of  the  prior  art, 
zvhich,  so  far  as  appellants  knozv,  are  not  on  the  market 
and  have  not  been  commercially  successful,  and  there  is 
no  proof  otherwise  to  the  contrary. 


The  prior  art  patents  which  were  not  cited  by  the 
Patent  Office  have  been  considered  on  pages  22-25  of 
Appellants'  Opening  Brief,  and  counsel  for  appellants 
sees  no  reason  for  changing  his  analysis  and  opinion  of 
said  prior  art  patents,  after  reading  Appellee's  Brief, 
other  than  to  emphasize  his  opinion  that  the  Patent  Of- 
fice cited  tJie  best  art  against  the  application  for  the  pat- 
ent in  suit,  which  art  cited  by  the  Patent  Office  is  more 
pertinent  to  the  patent  in  suit  than  any  of  the  prior  art 
patents  found  by  counsel  for  appellee  in  an  unofficial 
search  of  the  Patent  Office,  which  last  named  patents  the 
Patent  Office  did  not  cite  against  the  patent  in  suit  and 
are  incorrectly  alleged  by  counsel  for  defendant  to  have 
been  overlooked  by  the  Patent  Office. 

Brief  comment,  however,  will  be  made  on  said  prior 
art  patents  which  counsel  for  defendant  alleges  are  more 
pertinent  to  the  patent  in  suit  than  the  patents  cited  by 
the  Patent  Office,  and  which  first  named  patents  coun- 
sel for  defendant  alleges  were  overlooked  by  the  Patent 
Office.  The  self-serving  declaration  of  counsel  for  defen- 
dant (appellee)  that  the  Patent  Office  overlooked  the  best 
art  in  examining  the  patent  in  suit  is  uncorroborated  by 
any  expert  witness  under  oath. 

The  Shanzer  design  patent,  Des.  147,477  is  falsely 
assumed  by  counsel  for  defendant  to  be  identical  to  the 
patent  in  suit,  but  it  will  be  noted  that  the  Shanzer  patent 
has  only  one  diaper  compartment  with  one  zipper  ex- 
tending longitudinally  of  the  bag,  as  shown  in  Figure  3 
of  the  Shanzer  patent  drawing,  while  the  handbag  of  the 
patent  in  suit  has  two  longitudinally  diaper  compartments 
33  and  34  divided  by  a  waterproof  partition  32  (Fig.  2 
of  patent  drawing)  which  compartments  are  detachably 
closed  at  their  upper  sides  by  two  zippers  23  and  24,  re- 


spectively.  (Figs.  1,  2  and  4  of  patent  drawing.)  Com- 
partment ?>2)  (Fig.  2)  may  contain  clean  diapers  and  the 
other  compartment  34  may  contain  damp,  soiled  diapers, 
and  the  waterproof  partition  32  (Fig.  2)  prevents  the 
damp,  soiled  diapers  in  compartment  33  from,  soiling  the 
clean  diapers  in  the  compartment  34.  In  the  Shanzer 
patent  with  only  one  diaper  compartment  there  is  no 
moisture  proof  partition  between  two  diaper  compart- 
ments to  prevent  soiling  of  clean  diapers  by  damp,  soiled 
diapers.  The  handbag  of  the  patent  in  suit,  in  protecting 
the  clean  diapers  from  being  soiled  by  the  soiled  diapers, 
performs  a  new  and  useful  mechanical  function  which 
cannot  he  performed  by  the  Shanzer  design  patent,  and 
the  patent  in  suit  thus  has  an  expanded  utility  which  the 
Shanzer  design  patent  does  not  have.  The  Shanzer  pat- 
ent does  not  perform  the  mechanical  function  of  the  pat- 
ent in  suit,  and  consequently,  the  Shanzer  design  patent 
is  no  anticipation  of  the  mechanical  patent  in  suit.  The 
owner  of  the  Shanzer  patent  handbag  does  not  manu- 
facture said  Shanzer  handbag,  but  like  the  defendant 
Harry  Paris  in  this  suit,  said  owner  of  said  Shanzer 
patent  manufactures  the  plaintiffs'  patent  handbag, 
without  license  of  plaintiffs  and  infringes  the  plaintiffs* 
patent  while  this  suit  is  pending.  It  is  the  contemptible 
practice  of  wilful  infringers  like  the  defendant  herein 
to  extol  the  virtues  of  the  prior  art,  without  using  the 
prior  art,  while  using  and  infringing  the  plaintiffs'  patent. 

Exhibit  X. 

The  argument  of  defendant's  counsel  that  Plaintiffs' 
Exhibit  X  (handbag)  was  introduced  to  show  that  the 
Shanzer  patent  is  invalid,  is  an  attempted  distortion  of 
the  purpose  and  significance  of  said  exhibit  by  counsel 
for  defendant.     Said  Exhibit  X  shows  a  handbag  of  sub- 
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stantially  the  same  sJiapc  mid  design  as  the  Shanzer  hand- 
bag with  a  single  compartment  and  zipper  extending 
longitudinally  of  the  upper  side  of  the  bag,  and  end 
zippers  extending  downwardly  from  the  upper  side  in 
the  ends,  respectively,  of  the  bag,  substantially  in  the 
same  manner  as  in  the  Shanzer  patent.  In  other  words, 
said  Exhibit  X  anticipates  every  design  feature  of  the 
Shanzer  patent,  except  the  two  bows  at  diagonal  corners 
of  the  bag,  which  hozvs  are  not  included  in  and  are  no 
part  of  the  handbag  of  the  patent  in  suit.  Every  design 
feature  of  the  Shanzer  bag  which  may  correspond  to  de- 
sign features  of  the  patent  in  suit,  were  included  in  Plain- 
tiffs' Exhibit  X  about  ten  years  before  the  application 
for  the  Shanzer  patent  was  filed,  and  consequently  said 
corresponding  design  features  in  the  Shanser  patent  and 
the  patent  in  suit  were  in  the  public  domain  long  before 
the  applications  for  the  Shanzer  patent  and  the  patent  in 
suit  were  filed.  To  set  up  the  Shanzer  patent  as  an  an- 
ticipation of  common  design  features  in  said  Shanzer 
patent  and  the  patent  in  suit  when  said  design  features 
were  in  the  public  domain  is  a  reductio  ad  absurdam.  On 
the  other  hand  to  set  up  the  Shanzer  patent  as  an  antici- 
pation of  the  mechanical  function  of  the  patent  in  suit 
of  the  means  in  said  patent  to  prevent  soiled  diapers  in 
one  compartment  from  contacting  and  soiling  clean  diapers 
in  another  compartment,  is  another  reductio  ad  absurdam 
in  view  of  the  fact  that  the  Shanzer  patent  has  no  means 
or  two  separate  diaper  compartments  to  prevent  soiled 
diapers  in  one  compartment  from  contacting  and  soiling 
clean  diapers  in  another  compartment.  The  fact  that  the 
common  design  features  of  both  the  Shanzer  patent  and 
the  patent  in  suit  were  in  the  public  domain,  and  the  fact 
that  the  mechanical  function  of  the  patent  in  suit  of  the 
mechanical  means,  to  wit:  the  diaper  compartments  and 
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the moisture  proof  partition  there  between,  for  prevent- 
ing contract  with  and  soiHng  of  the  clean  diapers  by  the 
damp,  soiled  diapers,  are  not  included  in  and  are  not 
part  of  the  Shanzer  patent,  eliminates  said  Shanzer  pat- 
ent as  a  valid  prior  art  reference  against,  and  as  an  an- 
ticipation of  the  patent  in  suit.  Said  Shanzer  patent 
consequently,  should  be  disregarded  as  prior  art  alto- 
gether against  the  patent  in  suit,  despite  the  false  as- 
sertion of  counsel  for  defendant  that  the  Shanzer  patent 
is  probably  the  closest  prior  patent  to  the  patent  in  suit 
and  was  overlooked  by  the  Patent  Office  in  the  examina- 
tion of  the  application  of  the  patent  in  suit.  Moreover, 
the  additional  assertion  of  counsel  for  defendant  that, 
in  view  of  said  irrelevant  Shanzer  patent,  "the  prima 
facie  presumption  of  validity  of  the  patent  in  suit  is  be- 
lieved to  be  entirely  gone,"  is  another  reductio  ad  ab- 
surdam  of  counsel  for  defendant.  There  are  obviously  a 
number  of  screws  loose  in  the  logic  of  the  argument  of 
counsel  for  the  defendant.  The  fact  that  the  common 
design  features  of  the  Shanzer  patent  and  the  patent  in 
suit,  zvhich  are  the  only  common  features  of  said  two 
patents,  were  in  the  public  domain  when  the  application 
for  the  patent  in  suit  was  filed,  in  view  of  Plaintiffs'  Ex- 
hibit X,  gave  the  appellant-patentee,  Frances  P.  Syracuse, 
the  right  to  include  said  common  design  features  in  the 
new  combination  claim  of  the  patent  in  suit,  since  an 
applicant  for  patent  has  a  right  to  claim  a  new  combina- 
tion of  old  elements. 

Leeds  &   Cattlin   v.    Victor   Talking   Mach.    Co., 
supra. 

The  citation  of  authorities  by  the  defendant's  counsel 
that  a  design  patent  may  anticipate  a  mechanical  patent, 
are  not  in  point,  in  this  case,  in  view  of  the  fact  that 
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the  Shanzer  patent  does  not  show  the  tzvo  zippers  for 
the  two  adjacent  diaper  compartments  and  the  moisture- 
proof  partition  between  said  compartments  for  the  pur- 
pose described. 

*'0f  course  anticipation  of  a  mechanical  patent  is 
not  estabHshed  by  a  design  patent  which  does  not 
disclose  the  structure  of  the  mechanical  patent." 

Electro  Mfg.  Co.  v.  Ycllin  (C.  C.  A.  7),  56  U.  S. 
P.  Q.  290,  292,  132  F.  2d  979. 

As  for  the  remaining  patents  found  in  an  unofficial 
search  and  offered  by  the  defendant's  counsel,  which  he 
has  alleged  were  overlooked  by  the  Patent  Office,  con- 
trary to  legal  presumption,  it  will  be  noted  that  not  one 
of  said  remaining  patents  shows  a  narrozv  bag  with  two 
zipper-closed  laterally-spaced  diaper  compartments,  and  two 
zipper-closed  end  bottle  compartments  at  the  ends  respec- 
tively of  said  bag,  as  in  the  patent  in  suit.  Moreover,  the 
Gale  patent  No.  1,617,629,  Halpin  patent  No.  2,025,101 
and  the  Vasquez  patent  No.  2,429,856  are  entirely  too 
wide  and  too  bidky  for  a  handbag  of  the  type  of  appel-* 
lant's  handbag  , which  has  to  be  carried  by  a  mother  or 
nurse  while  carrying  an  infant  which  has  to  be  nursed 
by  using  appellants'  handbag. 

We  are  not  aware,  and  there  is  no  evidence  that  any 
of  the  bags  of  the  prior  art  were  ever  used,  or  used  as  a 
portable  infant's  nursing  bag  like  appellants'  nursing  bag, 
the  commercial  success  of  which  was  immediate  when  it 
appeared  on  the  market  and  displaced  other  handbags 
used  for  the  same  purpose  as  appellants'  patented  bag, 
which  facts  appellants  are  prepared  to  prove. 
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Summary  Judgment  on  Facts  Without  Trial  Is 
Irregular  and   Invalid. 

The  statement  on  page  12  of  Appellee's  Brief  that 
''No  disputed  issues  of  fact  were  raised  by  said  affidavits/' 
on  motion  for  summary  judgment  is  rather  extraordinary 
in  view  of  the  obvious  fact  that  said  motion  was  based 
on  the  defense  of  alleged  anticipation  by  the  prior  art  of 
the  patent  in  suit. 

''Anticipation  by  the  prior  art  is  a  question  of 
fact.  Thompson  Spot  Welder  Co.  v.  Ford  Motor 
Car  Co.,  265  U.  S.  445,  44  S.  Ct.  533,  68  L.  Ed. 
1098;  Reinharts  Inc.  v.  Catapillar  Tractor  Co.,  9 
Cir.,  85  F.  2d  628,  certiorari  denied  302  U.  S.  694, 
58  S.  Ct.  13,  82  L.  Ed.  536." 

Counsel  for  defendant  misconstrue  the  case  of  Hycon 
Mfg.  Co.  V.  H.  Koch  &  Sons  (C.  A.  9),  104  U.S.  P.  Q. 
231,  as  applied  to  the  present  case  by  the  Court  of  Ap- 
peals of  this  circuit  as  follows: 

"The  trial  court  exceeded  the  permissible  limits  of 
determination  of  disputed  facts,  questions  without 
trial.  .  .  .  An  indispensable  prerequisite  to  such 
a  summary  judgment,  is  the  absence  of  a  material 
fact." 

The  authorities  cited  by  counsel  for  defendant  on  pages 
4,  5  and  10  of  Appellee's  Brief  are  not  in  point.  The 
case  of  Reckendorfer  v.  Faber,  92  U.  S.  347,  23  L.  Ed. 
719,  is  an  old  case  which  has  not  been  followed  by  later 
cases.  The  ruling  in  said  case  erroneously  treated  the 
patent  for  a  pencil  with  a  rubber  on  one  end  of  the  pencil 
as  a  machine  in  which  the  elements  of  the  machine  co-act 
according  to  the  inherent  rule  of  action  of  the  machine, 
but  said  patent  for  the  pencil  and  rubber  for  erasing  was 
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not  a  patent  for  a  machine,  but  was  a  patent  for  an 
article  of  manufacture,  like  the  patent  in  suit  for  a  nurs- 
ing handbag,  which  has  no  inherent  rule  of  action  of 
its  own,  but  requires  the  application  of  external  force 
to  govern  its  operation  and  utility. 

The  validity  of  the  patent  in  suit  comes  clearly  within 
the  following  definition  of  Amdur,  Patent  Law  and  Prac- 
tice, page  15,  Section  16: 

"A  manufacture  or  article  of  manufacture  is  an 
assemblage  of  parts  (or  a  single  homogeneous  unit) 
passively  useful  in  reaching  a  beneficial  result.  It 
differs  from  a  machine  in  having  no  inherent  law  of 
operation." 

Examples  of  articles  of  manufacture  are  wooden  pave- 
ments, collar  buttons,  barbed  wire,  railway  brake  shoes 
and  belt  for  driving  machinery. 

In  Toledo  Computing  Scale  v.  Moneyweight  Scale  Co., 
178  Fed.  557  at  563,  the  Court  held: 

"It  is  significant  that  very  few  combinations  of  old 
devices  have  been  held  void  for  aggregation.  The 
fact  that  this  machine  was  the  first  to  be  commer- 
cially successful  should  also  have  some  favorable 
influence  on  the  matter  of  construction." 

The  case  of  Bankers  Utility  Co.  v.  Pacific  Nat'l  Bank, 
18  F.  2d  16  at  18,  the  Court  (C.  C.  A.  9)  held: 

"In  their  position  plaintiffs  are  fortified  by  the 
presumptions  attending  a  patent  (Wilson  &  Willard 
Mfg.  Co.  V.  Bole  Bole  (C.  C.  A.),  227  F.  607;  San 
Francisco  C.  Co.  v.  Beyrle  (C.  C.  A.),  195  F.  516) 
and  by  the  fact  that  their  device  is  a  commercial 
success  and  has  brought  on  imitation  (Application  of 
Me-Clair  (D  C),  16  F.  (2d)  351;  Sandusky  v. 
Brooklyn  Box  Toe  Co.    (D.  C),   13  F.    (2d)   241; 
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Carson  v.  Am.  Smelting  Co.  (C.  C.  A.),  4  F.  (2d) 
463 ;  Murphy  Wall  Bed  Co.  v.  Rip  Van  Winkle  Wall 
Bed  Co.  (D.  C),  295  F.  748,  etc.)." 

"The  term  'manufacture,'  as  used  in  the  patent 
law,  has  a  very  comprehensive  sense,  embracing  what- 
ever is  made  by  the  art  or  industry  of  man,  not 
being  a  machine,  a  composition  of  matter,  or  a  de- 
sign/' 

Walker  on  Patents    (Deller's  Ed.),  Vol.   One,  p. 
52,  Sec.  13. 

Infringement. 

Counsel  for  appellee  has  asserted  that  the  claim  of  the 
patent  in  suit  is  an  unduly  narrow  claim,  which  the  ap- 
pellee's handbag  does  not  infringe,  but  the  scope  of  the 
claim  is  immaterial  when  the  infringer  has  copied  said 
claim  closely,  which  the  appellee  has  done  in  the  case  at 
bar.  A  comparison  of  the  defendant's  handbag,  Plaintiffs' 
Exhibit  "B"  for  identification.  Deposition  of  Appellee 
Harry  Paris,  pages  10,  13  and  55,  with  the  claim  of  the 
patent  in  suit,  shows  that  said  claim  reads,  element  for 
element  upon  the  elements,  respectively,  of  appellee's 
handbag.  Moreover,  said  appellee's  handbag.  Plaintiffs' 
Exhibit  "B"  for  identification,  is  a  "Chinese"  copy  of 
appellants'  handbag.  Plaintiffs'  Exhibit  "A"  for  identi- 
fication. Deposition  of  Harry  Paris,  pages  3,  8  and  9. 
Appellants  have  clearly  proved  a  clear  case  of  infringe- 
ment of  their  patent  in  suit  against  the  appellee. 

On  page  11  of  Appellee's  Brief  the  appellee  is  described 
as  a  small,  impecunious  business  man  who  has  been  un- 
duly oppressed  by  the  appellants  with  the  present  litiga- 
tion, but  we  have  a  financial  report  of  Dun  &  Bradstreet, 
Inc.    on   the   appellee,    Harry    Paris,    which    shows    that 
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said  appellee's  net  sales  of  appellants'  patended  handbag 
during  the  year  1952  amounted  to  $100,000,  with  a  net 
profit  of  $20,000.  Said  net  sales  of  $100,000  included 
sales  to  Sears,  Roebuck  stores  of  appellants'  patented 
handbag,  which  sales  appellants  should  have  under  pro- 
tection of  their  patent  in  suit.  Appellee  during  the  years 
1954  and  1955  bought  two  houses  valued  at  $32,000  and 
$34,000,  respectively,  which  houses  have  a  rental  income 
of  $820  monthly.  Appellee  has  been  in  Europe  since 
September  last,  and  has  returned  to  Los  Angeles  and 
started  another  business.  Evidently  the  appellee,  Harry 
Paris,  is  the  "poor  little  rich  boy." 

Conclusion. 

The  summary  judgment  of  the  lower  court  should  be 
reversed.  The  patent  in  suit  should  be  adjudicated  valid, 
and  infringed  by  said  appellee.  A  permanent  injunction 
should  issue  against  the  appellee  enjoining  him  from 
further  infringement  of  the  appellants'  patent  in  suit. 
The  Court  should  order  an  accounting  for  damages  against 
appellee  in  favor  of  appellants  for  infringement  by  ap- 
pellee of  the  appellants'  patent  in  suit.  And  the  Court 
should  award  costs  and  disbursements  of  this  suit  and  an 
attorney's  fee  to  appellants,  and  such  other  and  further 
relief  to  appellant  as  to  the  Court  may  seem  proper. 

Alan  Franklin, 

Attorney  for  Appellants. 

Dated:     Los  Angeles,  California, 
December  23,   1955. 
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^'o  the  Honorable,  the  Judges  of  the  United  states 
Court  of  Appeals  for  the  Ninth  Circuit: 

Comes  now  the  appellant  and  petitions  this  Honor- 
able Court  for  a  rehearing-  of  this  appeal,  upon  the 
grounds  hereinafter  set  forth. 

At  the  outset  of  this  petition  for  a  rehearing  it 
behooves  the  appellants  to  point  out  to  this  Honorable 
Court  a  fatal  defect  in  the  appellees'  (defendants') 
Amended  Answer,  filed  April  1,  1954,  which  defect 
forecloses  appellees'  astute  attorne}^  from  foolishly 
prating  about  his  pet  delusion  that  the  invalid  Shanzer- 
Design  patent  147,477  is  an  anticipation  of  the  appel- 
lants' novel  and  highly  useful  mechanical  idility  pat- 
ent in  suit.  No.  2,533,850.  The  defect  in  the  appellees' 
(defendants')  Amended  Answer,  which  eliminates  the 


appellees'  (defeiidantb')  alleged  false  defense  of  in- 
valuliti)  of  the  patent  in  suit,  is  the  failure  of  defend- 
ants' attorney  to  plead  said  Shanzer  Design  patent  in 
iiis  Amended  Answer,  and  particularly  in  Paragraph 
IV  thereof  (Tr.  pi).  6  and  7). 

l*atent  J.aws,  January  1,  1953,  §282, 

"The  following  shall  be  defenses  in  any  action 
involving  validity  or  infringement  of  a  patent  and 
sJuill  he  pleaded." 

§102. (b)  Conditions  for  patentability. 

Said  Shanzer  patent  appears  for  the  first  time,  not 
in  a  pleadimj,  but  in  a  self-serving  affidavit  of  dsfetul- 
ants'  counsel,  C.  G.  Strait  on,  swoni  to  September  3, 
1954,  over  five  )nonths  after  said  Amended  Answer  was 
filed.  No  date  is  noticed,  by  defendants'  attorney  or 
anyone,  for  hearing  the  defendants'  motion  for  sum- 
mary judgment,  and  it  does  not  appear  in  the  Tran- 
script of  Record  when  said  motion  was  heard,  or  that 
said  motion  was  heard  on  the  pleadings  and  particu- 
larly the  Amended  Answer.  If  said  motion  was  heard 
on  anything  but  the  pleadings,  as  it  appears,  said  sirni- 
mary  judgment  is  ineffective,  at  least  in  so  far  as  the 
Shanzer  patent  is  concerned.  The  affidavit  of  the  de- 
fendants' (api)ellees')  attorney  (Tr.  pp.  12-13),  is  not 
a  pleading,  which  is  required  for  setting  up  a  prior 
patent  to  invalidate  a  patent  in  suit,  which  can  only  be 
invalidated  by  properly  pleading  such  invalidity  and 
hg  proof  of  the  same  beyond  a  reasonable  doubt. 


"Ordinarily  an  affidavit  by  an  attorney  is  in- 
snfficient  to  support  a  motion  for  sunmiary  judg- 
ment." CormiccJdo  v.  Coniglio,  11  F.R.  Sec. 
83.611,  Case  2;  7  F.  K.  D.  749  (D.C.  E.D.  N.Y., 
1947). 

''An  affidavit  of  counsel  in  opposition  to  a 
motion  for  sununary  judgment  does  not  meet  the 
requirements  of  Rule  56  since  the  attorney  is  not 
a  competent  witness.  Robinson  v.  Waterman  S.S. 
Co.,  11  F.R.  Serv.  56  c.  41,  Case  5;  8  F.D.R.  155 
(D.C.D.  N.J.)" 

The  Shanzer  patent  No.  Des.  147,477  is  the  booby 
prize  of  the  appellees'  defenses  in  that  it  eliminates 
itself  as  prior  art  for  the  patent  in  suit  and  condemns 
itself  out  of  its  own  mouth.  The  date  of  the  Shanzer 
patent,  Sept.  9,  1947,  which  appears  on  its  face,  is  not 
more  than  one  year  prior  to  the  application  date  Sept. 
13,  1947,  of  the  Syracuse  patent  in  suit  No.  2,533,850, 
and  consequently  the  Shanzer  patent,  if  valid,  which 
it  is  not,  is  not  prior  art,  and  since  the  Shanzer  patent 
is  asserted  by  appellees'  attorney,  on  page  3  of  Appel- 
lees' Brief,  that  "The  closest  prior  patent  is  prohahly 
Sh-anzer  patent  No.  Des.  147,477,"  said  patent  is  the 
dominant  exhibit  of  said  attorney's  ill-advised  motion 
for  summary  judgment  which  subjects  said  appellees' 
attorney  to  a  punitive  fine  by  this  Honorable  Court 
for  filing  a  frivolous  motion. 

The  fact  that  the  Shanzer  patent  is  not  prior  art 
compared  to  the  Syracuse  patent  in  suit  and  cannot  be 
set  up  to  anticipate  the  patent  in  suit  is  governed  by 
a  statute  of  limitations  as  follows: 


Patent  Laws,  January  1,  1953,  U.S.C.,  Title  35 
''§102.  Conditions  for  i)atontal)ility;  novelty, 
etc.  A  person  shall  be  entitled  to  a  patent  unless — 
(b)  the  invention  was  patented  or  described  in  a 
printed  publication  in  this  or  a  foreign  country 
or  in  public  use  or  on  sale  in  this  country,  more 
than  one  near  prior  to  the  date  of  the  applieation 
for  patent  in  the  United  States/' 

The  Shanzer  Bag  was  not  pcitented  (Sept.  9,  1947) 
"more  than  one  year  prior  to  the  date  of  the  (Syra- 
cuse) application  (Sept.  13,  1947)  for  patent  in  the 
United  States.''  The  Shanzer  bag  was  jtatented  Sept. 
0,  1947,  only  four  (4)  days  ''prior  to  the  date  of  the 
application''  Sept.  13, 1947  for  the  Syracuse  patent  in 
suit. 

The  conditions  for  paten tal)ility  of  the  above  patent 
statute  §102  (b),  which  is  the  law  of  the  land,  has  re- 
duced the  Shanzer  patent  to  a  fatal  anachronism,  and 
to  innocuous  desuetude,  so  far  as  the  Syracuse  patent 
in  suit  is  concerned. 

A  gi-ave  injustice  has  been  done  to  plaintiff -appel- 
lants, by  the  cioide  and  most  irregular  judgment  of  the 
District  Court,  and  the  legally-unsupported  affirmance 
of  said  judgment  by  this  appellate  court,  in  view  of 
Rule  56  (c)  of  the  Federal  Rules  of  Civil  Procedure, 
and  the  ruling  law  of  this  circuit  as  established  by  this 
court  in  the  case  of  Hycon  Mfg.  Co.  v.  H.  Koch  &  Sons 
(CCA.  9),  104  U.S.  P.Q.  231,  and  the  following  cases 
decided  1)\'  the  Court  of  Appeals  of  this  circuit,  which 
hold  that  the  question  of  invention  is  a  question  of  fact. 


CrowelJ  V.  Baker  Oil  Tool  Co.,  (9th  Cir.),  153  F.  2d 
972,  has  held  as  follows: 

"The  question  whether  or  not  a  new  and  use- 
ful combination  is  the  result  of  mere  meclimiical 
skill  or  of  inventive  faculty  is  one  of  fact. ' ' 
Faulk  V.  Gihhs,  174  F.  2d  34  (CCA.  9)  ; 
Pointer  v.  Six  Wheel  Corp.,  Ill  F.  2d  158  (C 

CA.  9)  ; 
Stoody  Co.  V.  Mills  Alloys,  (CCA.  9)  67  F. 

(2d)  807,812; 
Shumacher  v.  Button  Lath  Mfg.  Co.,  (CCA.  9) 

292  F.  522,  533. 

Other  cases  decided  by  this  Circuit  Court  of  Ap- 
l)eals  hold  that  the  question  of  infringement  of  a  pat- 
ent is  also  a  question  of  fact. 

Reinharts,  Inc.  v.  Caterpillar  Tractor  Co.,  85 
F.  (2d)  628,  at  p.  630,  CCA.  9  (1936) ; 

McEoskey  v.  Brawn,  107  F.  (2d)  143,  147  C 
CA.  (1939) ; 

Nichol  V.  Schick,  98  F.  (2d)  511,  513  (1938). 

The  (juestion  of  invention  and  validity  of  a  patent 
has  been  held  by  the  U .  S.  Supreme  Court  to  be  a  ques- 
tion of  fact. 

Thompson  Spot  Welder  Co.  v.  Ford  Motor  Co., 
265  U.S.  445,  446,  44  S.  Ct.  533,  68  L.ed.  1098. 

The  leading  textbook.  Walker  on  Patents,  Deller's 
Ed.,  Sec.  25,  pages  112  and  113,  states: 

"That  the  question  of  invention  is  a  question  of 
fact/' 


The  (iiiostioii  of  infriujcmcnt  of  a  patent  has  l)cen 
adjudicatt'd  by  the  Supreme  Court  to  he  a  question  of 
fact. 

Stilz  V.  U.  S.,  269  U.  S.  144,  147;  70  L.ed.  202. 

The  loading"  textbook  on  patents,  Walker  on  l*at- 
ents,  Deller's  Ed.,  p.  1680,  sec.  450,  holds: 

^'Infringement  is  a  question  of  fact." 

See  Leeds  &  Cntlin  Co.  v.  Victor  Talkinfj  Mack. 

Co.,  213  U.S.  301,  302,  311  and  319,  29  S.  Ct. 

495,  53  L.ed.  805; 
Co^itinental  Paper  Bag  Co.  /•.  Eastern  Paper 

Bag  Co.,  210  U.S.  405,  416,  422,  28  S.  Ct.  748, 

52  L.ed.  1122. 

See  also  1955  Cumulative  Supplement,  Walker 
on  Patents  (Deller's)  Vol.  Ill,  page  1680, 
§450,  Infringement  defined. 

The  above  authorities  cited  on  Appellants'  Motion, 
after  refusal  of  this  Coui't  to  hear  appellants'  appeal, 
on  a  false  issue  raised  by  attorney  for  appellee,  nulli- 
fied the  smmiiary  judgment  of  the  lower  court  and  left 
this  court  with  no  alternative  other  than  to  reverse 
and  vacate  said  siunmary  judgment  of  the  lower  court 
and  remand  the  case  to  the  lower  court  for  trial  de  nova 
on  the  merits. 

It  should  be  obvious,  in  view  of  Rule  56  (c)  and  the 
above  cited  authorities,  that  no  i)atent  infriuiietnent 
suit  is  dismissable  by  summary  judgment,  in  vicnv  of 
the  major  issues  of  material  facts  which  the  (questions 
of  invention  and  infringement  necessarily  raised  on 


such  motions  in  patent  litigation.  It  was  hoped  that 
this  Court  would  recognize  said  basic  conclusions  of 
patent  law  on  this  appeal  of  the  wild  summary  judg- 
ment of  the  lower  court  in  this  case.  However,  the 
decision  of  this  Court  in  this  particular  case  and  cir- 
cuit, ''cannot  be  considered  as  too  much  authority  for 
the  upholding  of  sunmiary  judgments  in  patents  suits," 
as  this  Court  states  in  its  opinion  at  the  end  of  page  3 
thereof.  Comisel  for  appellant  does  not  agree  with 
the  opinion  of  this  Court  that  the  ''trial  court  was  cor- 
rect in  its  disposition  of  the  case  .  .  .  due  to  the  man- 
ner in  which  the  case  was  presented  to  the  trial  court. ' ' 
Rule  56  (c)  F.R.  C.P.  provides: 

"The  judgment  sought  shall  be  rendered  forth- 
with if  the  pJcmlings  .  .  .  shovv'  that,  except  as  to 
the  amount  of  damages,^/iere  is  no  genuine  issue 
as  to  any  material  fact  and  that  the  moving  party 
is  entitled  to  judgment  as  a  matter  of  law." 

In  the  case  at  bar  the  pleadings  clearly  show  that 
the  appellant,  Sja-acuse,  has  a  patent  for  an  invention, 
which  is  prima  facie  valid',  that  said  pleadings  raise 
the  issue  of  validity  of  said  patent  and  the  issue  of 
infringement  thereof,  which  issues  are  genuine  issues 
of  fact;  and  the  pleadings  present  a  pfiniu  facie  shotv- 
ing  of  infringement  of  said  letters  patent  by  the  defend- 
ant, for  which  the  defendant  is  liable  for  damages  and 
an  injunction. 

In  view  of  the  genuine  issues  of  fact  raised  by  the 
pleadings,  the  trial  judge  should  have  denied  the  de- 
fendant's legally  defective  motion  for  summary  judg- 


8 

ineiit,  and  it  was  gross  error  of  the  trial  jiidi^c  to  grant 
the  defendants'  motion  for  sununary  judgment  and 
liold  the  patent  in  suit  invalid  and  particularly,  on  de- 
fendants' attorney's  single  self-serving  affidavit  onhj, 
when  the  patent  law  requires  that  a  patent  can  be 
held  invalid  only  by  proof  beyond  a  reasonable  doubt. 

"  In  a  patent  suit,  defendants '  motion  for  sum- 
mary judgment,  based  in  part  on  an  averment  of 
invalidity  for  want  of  invention  in  view  of  iirior 
art,  was  denied.''  Kendall  Co.  v.  Eaniskaiv  Knit- 
ting Co.,  3  F.R.  Serv.  56  c.  41,  Case  4;  1  F.R.D. 
357  (D.C.  D.  Mass.,  1940) 

^* Summary  judgment  should  not  be  granted  in 
a  patent  suit  in  tvhicJi  the  issues  involve  the  validity 
and  alleged  infringement  of  unadjudicated  pat- 
ents" Refractolite  Corp.  v.  Prismo  Holding  Corp., 
1  F.R.  Serv.  bQ  a.  24,  Case  1 ;  25  F.  Supp.  965  (D.C. 
S.  D.  N.Y.,  1938). 

*' Summary  judgment  may  not  be  granted  if 
any  genuine  issue  of  a  material  fact  exists  on 
which  there  is  a  right  to  trial  by  jury  or  by  the 
court.  All  doubts  must  be  resolved  against  the 
moving  party." 

Griffith  V.  Utah  Power  and,  Light  Co.,  21  Fed. 
Rules  Serv.  56  d.  Case  2; F.  (2d)  ; 

Williams  v.  Carolina  Life  Insurance  Co.,  348 
U.  S.  802; 

McAlester  v.  United  States,  348  U.  S.  19. 

"Sunmiary  judgment  may  not  be  granted  if 
there  are  genuine  issues  of  material  facts  to  be 
resolved. ' ' 


(Petition  for  Rehearing  granted)  U.  S.  Court 
of  Appeals,  Fifth  Circuit,  May  27,  1055,  21 
Fed.  Rules  Serv.  56  c.  41,  Case  4; F.  (2d) 


A  false  issue  was  injected  into  the  appeal  of  this 
case  by  the  appellees'  attorney  in  a  futile  effort  to 
divert  the  attention  of  this  C'ourt  from  the  real  issues 
of  this  appeal  and  the  merits  of  this  case,  but  this  Court 
in  its  recent  opinion  of  this  appeal  evidently  got  a 
glimmer  of  appellees'  attorney's  spurious  issue,  when 
the  lost  patent  in  suit  No.  2,533,850  came  home  to  roost, 
to  the  Clerk  of  this  Court,  at  the  threshold  of  this 
appeal.  Evidently  appellees'  attorney  got  scared  and 
filed  the  patent  in  suit  with  the  Clerk  of  this  Coui^ 
when  he  remembered  that  counsel  for  appellant  had 
accused  him  at  the  hearing  of  this  appeal  of  having 
said  patent  surreptitiously  in  his  possession  and  that 
the  matter  would  be  presented  to  and  investigated  by 
the  State  Bar,  and  when  he  also  remembered  the  affi- 
davit of  the  appellant  Mrs.  Syracuse,  swearing  that 
she  actually  saw  the  appellees'  attorney  C.  Gr.  Stratton 
pick  up  her  patent  from  the  reporter's  table  at  the 
close  of  the  deposition  of  the  defendant  Paris  by  her 
former  attorney,  Mr.  Geauque.  While  appellees'  attor- 
ney denied  that  he  unlawfully  misappropriated  the 
appellants'  patent  at  the  defendants'  deposition,  it  is 
rather  significant  that  his  denials  are  not  under  oath, 
and  it  is  also  rather  significant  that  the  patent  in  .wit 
ivas  kept  out  of  the  files  of  the  Imver  court  and  out  of 
access  of  appellants'  attorney  and  this  Court,  until 
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after  the  hearing  on  thU  appeal,  which  concealment 
of  said  patent  from  this  Court  mislead  and  caused  this 
Court  erroneously  to  refuse  to  hear  oral  argument  of 
dp  pell  ants'  coujisel  because  he  did  not  have  in  his  pos- 
session the  actual  patent  in  suit,  wliich  as  a  matter  of 
law  was  of  no  cousequeuce,  and  it  was  error  on  tlie 
part  of  this  Court  in  view  of  Section  1774,  Title  28, 
Ch.  115,  which  provides: 

' "  Copies  of  letters  patent  or  any  records,  books, 
papers,  or  drawings  belonging-  to  the  Patent  Office 
and  relating  to  patents,  authenticated  under  the 
seal  of  the  Patent  Office  and  certified  by  the  Com- 
missioner of  Patents,  or  by  another  officer  of  the 
Patent  Office  authorized  to  do  so  by  the  Commis- 
sioner, shall  be  admissible  in  evidence  with  the 
same  effect  as  the  originals." 

It  was  appellees'  attorney  on  page  1  of  the  Appel- 
lees' Brief  \vho  first  raised  the  ftdse  issue  that  the  pat- 
ent in  suit  was  not  in  the  Transcript  of  Record  and 
stated  that  if  the  Court  washed  to  be  teclmical,  this 
appeal  could  be  dismissed  upon  that  ground  alone.  Evi- 
dently said  statement  misled  this  Court  at  the  hearing 
of  this  appeal,  when  it  refused,  contrary  to  the  law 
(Sec.  1774,  Title  28,  Ch.  115),  to  allow  counsel  for  the 
a|)i)ellant  to  proceed  with  his  argument  without  pos- 
session of  the  actual  patent  in  suit,  which  at  this  time 
was  unlawfully  in  the  possesion  of  the  appellees'  at- 
torney, who  had  picked  up  said  patent  at  the  end  of 
the  deposition  of  the  defendant  Paris,  and  put  said 
patent  in  his  brief  bag  and  walked  out  of  the  deposi- 
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tioii  room  with  it,  and  has  retained  said  patent  in  his 
possession  until  recently,  after  the  hearing  of  this 
appeal,  when  he  tiled  said  patent  with  the  defendants' 
deposition  in  the  office  of  the  Clerk  of  this  Court. 
Fortunately  for  the  appellants'  the  appellant,  Mrs. 
Syracuse,  satv  the  appellees'  attorney  pick  up  her  pat- 
ent and  walk  out  of  the  deposition  room  with  it  for 
the  purpose  of  suppressing  the  same  —  valuable  evi- 
dence criminal  I  u  suppressed  by  defendants'  attorney 
from  appellants'  counsel  and  this  Court  to  obstruct  ayid 
prevent  the  admiinistration  of  justice  in  this  case. 

The  appellant,  Frances  P.  Syracuse,  in  her  affi- 
davit attached  to  Appellants'  Motion  To  Reverse  and 
Vacate  Summary  Judgment  of  Lower  C^ourt,  etc., 
dated  February  6,  1956,  avers  as  follows: 

"At  the  taking  of  said  deposition  of  said  de- 
fendant-appellee Harry  Paris,  my  attorney,  Rob- 
ert E.  Geauque,  introduced  in  evidence  my  Letters 
Patent  in  suit  No.  2,533,850,  and  I  saw  it  handed 
to  the  deposition  reporter  and  notary  public  who 
marked  my  said  patent  Plaintiffs'  Exhibit  'C. 
(See  deposition  of  said  defendant  Harry  Paris, 
page  23.)  When  the  deposition  of  said  defendant 
Harry  Paris  was  completed,  I  saw  said  C.  G. 
Stratton,  attorney  for  said  defendant  Harry  Paris, 
pick  up  my  said  patent  (which  was  then  in  evi- 
dence) and  put  my  patent  in  his  briefcase  and 
walk  out  of  the  deposition  room  with  my  patent 
and  I  have  never  seen  and  neither  has  my  attor- 
ney, Robert  E.  Geauque,  who  took  the  defendants' 
deposition,  my  patent  since." 
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The  above-quoted  affidavit  of  the  appeUaiit,  Mrs. 
S}  racuse  being  under  oath,  tlie  unverified  denials,  and 
the  false  statement  by  appellees'  attorney  to  this  Court 
at  the  supposed  hearing  of  this  appeal,  that  ''the  pat- 
ent was  before  the  lower  court/'  only  emphasize  the 
truth  of  Mrs.  Syracuse's  affidavit,  and  condemn  said 
dishonorable  attorney  out  of  his  own  mouth. 

Counsel  for  appellants  heard  the  appellees'  attor- 
ney in  court  tell  this  Court  that  the  original  patent  in 
suit  was  before  the  lower  court,  but  it  is  significant 
that  there  was  never  any  record  of  said  patent  being 
before  the  lower  court  and  the  trial  judge,  while  he 
remembered  the  details  of  the  case  could  not  actually 
remember  ever  seeing  said  patent,  but  believed  there 
was  a  certified  copy  of  the  patent  in  e^ddence  before 
the  coui't,  which  was  counter  designated  by  the  appel- 
lees' attorney  on  page  31  of  the  Transcript  of  Record, 
as  "File  Wrapper  and  contents  of  the  patent  in  suit." 
The  trial  judge  was  obviously  correct,  because  the  pat- 
ent was  at  the  outset  delivered  by  the  appellant,  Syra- 
cuse, to  her  first  attorney,  Robert  E.  Geauque,  who 
introduced  said  patent  in  evidence  while  taking  the 
deposition  of  the  defendant,  Harry  Paris,  where  the 
appellees'  attorney  C.  G.  Stratton  stole  said  patent 
and  unlaivfulhj  retained  it  in  his  possession  until  after 
the  hearing  of  appeal  of  this  case,  so  that  appellants' 
counsel  could  not  produce  it  when  this  Court  arbi- 
trarily required  him  to  do  so,  and  refused  to  hear  said 
counsel's  oral  argument  for  that  reason,  in  the  face 
of  a  Federal  statute  authorizing  the  use  of  copies  of 
said  patent,  Title  28,  Ch.  115,  Section  1774.    Appel- 
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lants'  attorney  is  satisfied  that  the  trial  judge  never 
saw  the  original  patent  in  suit,  but  had  only  the  ''File 
Wrapper  and  contents  of  the  patent  in  suit,"  as  coun- 
ter designated  (Tr.  p.  31)  by  appellees'  attorney,  and 
that  this  Court's  arbitrary  ruling  depriving  counsel 
for  appellant  of  the  right  to  argue  his  case  without  the 
original  patent  in  suit  stems  only  from  the  unmerited 
self-serving  statement  of  appellees'  attorney,  in  Ajj- 
pellees'  Brief,  (first  page)  that  "/^  will  he  noticed 
tJiat  the  patent  in  suit  is  not  in  the  Transcript  of  Rec- 
ord. If  tlie  Court  wishes  to  he  technical,  this  appeal 
could  he  dismissed  upon  that  ground  alone/'  as  if  the 
patent  in  suit  was  indispensable  to  a  valid  judgment 
of  this  Court.  Later  on  when  appellees'  attorney 
learned  the  real  law,  Title  28,  Ch.  115,  Sec.  1774,  that 
copies  of  an  original  patent  could  be  admitted  in  evi- 
dence in  place  of  the  original  patent,  he  adopted  said 
law  as  his  own,  in  his  overdue  Appellees'  Reply  To 
Appellants'  Motion  to  Reverse,  etc.,  in  his  following 
language : 

''TJie  original  patent  is  'worthless  to  counsel  or 
to  anyone  else,  except  as  a  matter  of  pride  to  the 
patentee,  etc.  .  .  .  For  all  purposes  of  this  or  anij 
other  lawsuit,  A  (EBTIFIEI)  COPY  would  he 
fully  as  good  as  the  original.'' 
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AND  SO  "THE  LEOPARD  HAS  CHANGED 
HIS  SPOTS" 

It  is  obvious  that  the  patent  in  suit  was  7wt  before 
the  lower  court,  because  it  was  at  the  time  surrepti- 
tiously in  the  possession  of  plaintiffs'  (appellees') 
attorney  C.  G.  Stratton,  who  had  an  ax  to  g,Tind  in 
concealing  said  patent  from  said  court  and  the  appel- 
lant, Mrs.  Syracuse,  which  patent  said  unethical  attor- 
ney for  defendant  (appellee)  had  stolen  from  the 
plaintiff,  Mrs.  Syracuse,  a  year  before  the  motion  for 
summary  judgment,  at  the  end  of  the  plaintiffs'  depo- 
sition of  the  defendant,  Paris. 

In  view  of  the  unethical  and  shyster  practice  of  the 
appellees'  attorney  in  stealing  the  appellants',  Mrs. 
Syracuse's,  patent,  and,  in  falsifying  the  fact  to  this 
Court  that  the  patent  in  suit  was  before  the  lower 
court,  when  it  was  not,  for  the  purpose  of  inducing 
this  Honorable  Court  dismiss  the  appellants'  appeal, 
contrary  to  law.  Title  28,  Ch.  115,  Section  1774,  because 
they  could  not  produce  the  patent  in  court  when  it  was 
in  the  possession  of  appellees'  attorney,  it  is  the  mani- 
fest duty  of  this  Honorable  Court  to  disqualify  and  re- 
move the  appellees'  attorney,  C.  Gr.  Stratton,  completely 
from  this  case.  The  State  Bar  is  going  to  disbar  said 
attorney  from  practice  in  this  State  anyway.  He  is  a 
bad  actor,  and  was  some  time  ago  forced  to  resign  from 
the  Los  Angeles  Patent  Law^  Association  for  unethical 
advertising,  and  for  insulting  the  officers  of  the  L.  A. 
Patent  Law  Association  when  he  w^as  admonished  for 
engaging  in  such  advertising. 
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It  is  noted  iii  this  Court's  opinion,  page  2,  that  the 
record  needed  no  supplementing  by  the  offer  of  appel- 
lants' counsel  of  a  certified  copy  and  a  government- 
printed  or  soft  copy  of  the  patent  in  suit,  when  the 
Coui't  already  had  appellee's  certified  copy  of  the  File 
Wrapper  and  contents  of  the  patent  in  suit  and  the  rec- 
ord needed  no  ''supplementing."  The  Court  admitted 
that  it  had  the  File  Wrapper  and  contents  of  the  patent 
in  suit,  which  was  the  same  legal  document  upon  which 
the  lower  court  rendered  its  irregular  and  illegal  sum- 
mary judgment,  from  which  appellants  appeal,  and  con- 
sequently the  subject  matter  of  the  summary  judgment 
and  this  appeal  therefrom  are  one  and  the  same,  to-wit : 
the  patent  in  suit,  which  may  be  evidenced  in  both  the 
lower  and  this  Court  by  certified  and  other  copies  of 
said  patent  as  the  record  of  the  case  presents  according 
to  Title  28,  Ch.  115,  Sec.  1774.  The  reason  counsel  for 
appellant  offered  to  supplement  the  record  at  the  hear- 
ing of  this  appeal  with  documents  he  knew  were  legal 
and  official,  was  because  he  was  unable  to  find  the  pat- 
ent in  suit  or  a  certified  copy  thereof  in  the  file  of  the 
case  in  the  District  Court  Clerk's  office,  from  which 
file  important  papers  had  ob\dously  been  removed,  and 
comisel  for  appellant  was  desirous  of  having  only  au- 
thentic documents  in  the  Court's  possession.  Counsel 
for  appellant  did  not  actually  know  that  there  were 
certified  copies  of  official  documents  of  the  patent  in 
suit  in  the  Transcript  of  Record  until  after  the  hearing 
of  the  appeal,  when  he  actually  saw  the  papers  which 
were  on  file  in  the  office  of  the  Clerk  of  this  Court. 
What  appellants'  counsel  could  not  understand  at  first 
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quired  said  exhibit  iiiigiit  be  a  conveiiieiit  anchor  to 
the  windward  for  the  appellants.  We  do  not  agree 
with  tlie  Court's  Opinion  that  plaintiffs  apparently 
"resisted  the  motion  for  sununary  judgment  with  no 
affidavits  that  tendered  any  issue  of  fact."  The  two 
affidavits  that  established  the  fact  that  Plaintiffs'  Ex- 
hibit X,  lirief  Case,  was  given  to  appellant's  counsel 
over  ten  years  before  the  analogous  Shanzer  Utility 
Bag  was  patented,  raised  the  factual  issue  that  the 
Shanzer  patent  is  invalid  in  view  of  the  prior  Plain- 
tiffs' Exhibit  X. 

AFFIDAVITS 

Affidavits  are  not  indispensable  in  a  motion  for 
summary  judgment.  In  Rule  56(b),  F.  R.  C.  P.,  it  is 
provided:  "A  party  against  whom  a  claim  etc.  is  as- 
serted etc.  may  at  any  time,  move  ivitli  or  ivitlujut  sup- 
porting affidavits  for  a  smnmary  judgment"  etc.  Rule 
56(c)  provides:  "The  judgment  sought  shall  be  ren- 
dered forthwith  if  the  pleadings  etc.,  together  with  the 
affidavits,  if  any,  show^  etc.  there  is  no  genuine  issue 
as  to  any  material  fact"  etc.  It  has  above  been  pointed 
out  in  numerous  authorities  that  the  questions  of 
validity  and  infringement  of  a  patent  are  genuine  ma- 
terial issues  of  fact,  which,  in  this  case,  defeat  the 
lower  court's  summary  judgment,  because  those  mate- 
rial issues  of  fact  were  raised  by  the  pleadings  in  the 
lower  court,  and  by  the  Brief  Amicus  Curiae  of  xAlan 
Franklin,  filed  in  the  lower  court  with  said  court's 
permission,  before  the  Summary  Judgment  of  said 
court  was  rendered.     (See  pages  4-5  of  said  brief). 
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We  do  not  agree  with  the  Court's  Opinion,  page  2, 
that  "it  does  not  appear  that  the  defendant's  affida- 
vits set  up  any  inconsistencies  or  contradictions  re- 
quiring a  trial."  We  find  only  one  affidavit,  and  that 
one  by  the  defendant's  attorney,  in  the  Transcript  of 
Record,  which  affidavit  mentions  the  Shanzer  (Des.) 
Patent — Sept.  9,  1947,  but  defendant  failed  to  plead 
said  patent  in  his  Amended  Answer,  in  accordance  with 
§282,  Ch.  29,  Title  35,  Patents,  U.  S.  Code  1953.  Said 
attorney's  affidavit,  moreover,  is  not  admissible  under 
Rule  56  because  the  attorney  in  a  motion  for  summary 
judgment  cannot  be  a  witness  for  the  defendant  on  such 
motion. 

In  the  last  analysis  of  the  case  the  sununaiy  judg- 
ment of  the  lower  court  is  not  supported  by  a  scintilla 
of  evidence,  since  the  affidavit  of  the  defendant's  at- 
torney, C.  G.  Stratton  (Tr.  pp.  12-13)  cannot  be  ac- 
cepted as  evidence  by  this  Honorable  Court,  and  said 
defendant  (appellee)  has  no  other  evidence.  On  the 
other  hand  appellant's  have  two  affidavits  and  a  pho- 
tograph of  the  brief  case  or  handbag.  Plaintiffs'  Ex- 
hibit X,  in  evidence,  and  while  the  court  may  disregard 
the  affidavit  of  appellant's  attorney,  Alan  Franklin, 
the  affidavit  of  J.  Calvin  Brown  (Tr.  p.  22),  said  pho- 
tograph and  the  worn  actual  handbag,  Exhibit  X,  still 
in  appellant's  possession,  give  the  appellant's  the  pre- 
ponderance of  evidence  in  this  case,  and  they  are  enti- 
tled to  a  judgment  of  reversal  and  dismissal,  by  this 
court  of  the  lower  court's  smnmary  judgment,  and  the 
appellants  are  further  entitled  to  a  mandate  of  this 
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court  urdermg  the  luwer  court  to  proceed  t'orthwitli 
ou  the  merits  of  the  case  at  bar. 

The  baid  contention  of  the  appellee's  attorney  that 
the  Conunissioner  of  Patents  failed  to  cite  against  the 
application  for  the  patent  in  suit  the  most  pertinent 
pf'ior  art  including  the  Shanzer  Design  Patent,  No. 
147,477,  exposes  the  key  to  defendant's   (appellee's) 
attorney's  pseudo  defense,  that  the  able,  expei-t,  ex- 
perienced and  highly  efficient  Patent  Office  exam- 
iners are  not  quite  as  capable  or  more  capable  than  he 
or  other  outside  unofficial  and  less  exi)erienced  patent 
searchers  are  to  make  searches  in  the  Patent  Office. 
The  fact  that  the  Shanzer  patent  was  not  issued  more 
thmi  one  year  before  the  application  for  the  patent  in 
suit  was  filed  in  the  Patent  Office,  eliminated  prima 
fade,  at  least  the  Shanzer  patent  as  prior  art  and  a 
reference  against  the  patentability  of  the  appellant 
Syracuse's  patent  in  suit.    The  inapplicability  of  the 
Shanzer  patent  as  an  anticipation  of  the  patent  in  suit 
was  overlooked  by  the  appellee's  attorney,  but  was  dis- 
covered by  the  abler  exwminer  in  the  Patent  Office, 
and  was  the  valid  reason  why  the  Patent  examiner  did 
not  cite  the  Shanzer  patent  against  the  patent  in  suit. 
This  is  an  illustration  of  the  fact  that  the  Commissioner 
of  Patents,  not  appellee's  attorney,  cited  the  most  per- 
tinent prior  art  against  the  Patent  in  suit.    The  lower 
court's  socalled  Finding  of  Fact  (8)   is,  not  only  a 
gross  error,  but  is  an  obvious  absurdity.    The  Coimnis- 
sioner  of  Patents  certainly  did  not  fail  to  cite  against 
the  application  for  the  patent  in  suit  the  most  perti- 
nent prior  art,  by  not  including  the  i/rrelevaint  and  self- 
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eliminated  Slianzer,  Design  Patent  No.  147,477,  which 
discloses  nothing  but  its  external  so-called  ornamental 
appearance,  no  part  of  which  is  novel,  in  view  of  Plain- 
tiff's Exliibit  X,  except  possibly  the  bows  on  the  front 
wall  of  said  design  patent,  at  diagonal  corners  of  said 
front  wall,  in  Fig.  1  of  said  patent,  which  hows  are  not 
included  in  the  patent  in  suit  and  are  no  part  of  the 
invention  of  the  appellant's  said  patent.  ^Said  Shanzer 
patent  absolutely  does  not  describe  or  show  the  com- 
bination claimed  in  the  patent  in  suit,  and  the  last  sen- 
tence of  said  Finding  of  Fact  (8)  attempting  to  de- 
fine the  invention  of  the  patent  in  suit  is  nothing  but 
an  irresponsible  unsupported  conclusion  of  law.  Find- 
ing of  Fact  (8)  was  ob^dously  written  by  the  appellee's 
attorney,  because  it  has  all  of  the  sardonic  earmarks 
of  the  defendant's  (appellee's)  attorney.  The  last  sen- 
tence of  said  Finding  of  Fact  (8)  shows  the  umnitigated 
presumption  of  said  attorney  in  attempting  to  define 
invention,  which  defies  definition.  Every  time  the 
question  of  defining  what  constitutes  invention  has 
been  submitted  to  the  Supreme  Coui-t  for  adjudication 
that  high  Court  has  side-stepped  that  question. 

The  so-called  remaining  pertinent  prior  art  patents 
are  more  remote  from  the  patent  in  suit,  as  indicated  in 
Appellee's  lirief,  than  the  Shanzer  patent  which  on  its 
face  is  eliminated  as  prior  art  against  the  patent  in 
suit.  All  of  said  remaining  unofficial  patents  set  up 
are  too  large,  clumsy  and  heavy  to  be  used  as  nursing 
bags  for  babies  by  mothers  carrying  their  liabies.  There 
is  no  suggestion  in  any  of  said  remote  patents  of  the 
possible  use  of  the  same  as  nursing  bags  for  babies,  and 
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tliere  is  uo  evideuee  vvlialever  that  aiiy  of  aaid  iJateiits 
were  ever  used  for  anytliing-  whatever  and  none  of 
them  are  on  the  market  today.  >Said  patents  are  nothing 
but  worthless  paper  patents  without  utility,  which  have 
contributed  nothing  to  the  proyrebu  of  science  and  use- 
ful arts.  All  of  the  prior  patents  of  the  so-called  prior 
art  are  superseded  by  the  highly  meritorious  invention 
of  the  nursing  bag  of  the  appellant  {Syracuse's  patent 
ui  suit.  Every  prior  patent  cited  against  the  patent 
in  suit  is,  to  say  the  least,  of  doubtful  novelty,  utility 
or  patentability.  Such  doubts  have  been  removed 
from  the  appellant's  patented  bag,  the  patentability  of 
which  has  been  conclusively  established  by  the  extraor- 
duiary  commercial  success  and  practical  utility  of  the 
appellants'  patented  bag,  from  the  benefits  of  which 
invention  the  inventor,  Frances  P.  Syracuse,  has  been 
deprived  by  the  wilful,  wanton  and  unscrupulous  in- 
fringers, who  should  be  behind  the  bars.  The  defend- 
ant in  the  present  case  sold  the  appellants'  patented 
bag  the  first  year  to  the  amount  of  $100,000.  Another 
dishonorable  infringer  has  become  a  millionaire  from 
his  ill-gotten  gains  by  infringement  of  the  appellants' 
patent.  We  can  name  many  other  wilful  infringers, 
but  the  appellants  will  not  bother  to  name  them,  when 
it  will  be  infinitely  more  profitable  to  sue  them  prompt- 
ly in  other  circuits. 

The  Shaiizer  invalid  patent  was  still-born  in  the 
public  domain  when  the  Plaintiffs'  Exhibit  X  had 
been  on  sale  and  in  public  use  for  over  ten  years  prior 
to  Shanzer's  date  of  application  for  patent,  and  any- 
one, including  the  appellants,  could  have  made,  used 
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and/or  sold  the  Sliaiizer,  so-called,  patoited  bag  with 
iiiip unity,  in  A'iew  of  said  Plaintiffs'  Exhibit  X.  The 
IShanzer  design  patent  discloses  nothing  but  the  exter- 
nal appearance  of  the  ornamental  design  of  the  Shaii- 
zer  bag,  which  disclosure  finds  its  legal  analogue  in  the 
equivalent  Plaintiffs'  Exhibit  X.  The  invention  of 
the  novel  combination  of  mechanical  elements  of  the 
claim  of  the  patent  in  suit  is  not  disclosed  in  the 
Shanzer  bag  because  said  novel  combination  of  ele- 
ments of  the  invention  of  appellants'  patented  bag  is 
concealed  within  the  bag  of  the  patent  in  suit  of  appel- 
lants'  invention  and  are  not  exposed  to  view.  Any 
structure  which  is  concealed  is  not  a  subject  of  a  design 
patent  which  covers  nothing  but  the  appearance  of  a 
design. 

"inasmuch  as  design  patents  are  based  upon 
the  appearance  or  impression  created,  the  things 
which  are  usually  hidden  from  view  are  not  em- 
braced in  design  patents. ' ' 

Patent  Law  and  Practice — Amdur  64,  sec.  49 : 

"It  (insulating  plug — Ed.)  is  used  overhead, 
out  of  reach  and  out  of  sight  to  the  naked  eye,  so 
far  as  its  design  is  concerned,  and  when  in  use  is 
covered  up."  (Design  of  plug  not  patentable.) 
Williams  v.  Syracase  Co,,  161  Fed.  571  (N.D.  N.Y. 
1908). 

There  is  no  mechanical  structure  whatever  inside  of 
the  Shanzer  external  design  patent  and  consequently 
the  invention  of  the  patent  in  suit  is  neither  on  the 
outside  nor  inside  of  the  Shanzer  ornamental  patent. 
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We  do  not  agree  with  the  eourl's  opinion  "that  one 
look  at  the  bag  is  enough  to  convince  a  court  that  it 
lacks  the  elements  that  the  United  States  patent  laws 
were  intended  to  protect."  Such  opinion  might  apply 
only  to  a  design  patent,  l)ut  the  patentability  of  a  novel 
mechanical  functional  invention  like  the  invention  of 
the  patent  in  suit  caimot  be  determined  merely  by  just 
looking  at  the  outside  of  it.  With  appellant's  inven- 
tion absent  from  the  inside  or  outside  the  Shanzer  bag, 
to  attempt  to  find  the  appellants 's  invention  in  the 
Shanzer  bag  by  merely  lookuig  into  the  space  inside  of 
the  bag,  would  be  like  looking  into  a  dark  closet  for  a 
black  hat  which  is  not  there. 

''A  prior  device,  in  order  to  anticipate,  must 
have  been  complete,  and  capable  of  producing  the 
result  sought  to  he  accomplislicd,  and  this  must  be 
shown  b}'  the  defendant. ' ' 

Cold  Metal  Process  Co.  v.  Carnegie-IUinois 
Steel,  180  F.  (2d)  322,  CCA.  3  (1939)  c.  a. 
309  U.S.  665,  84  L.  Ed.  1012  (1940). 

The  Shanzer  patent  fails  to  show  or  describe  the 
following  indispensable  elements  of  the  patent  in  suit : 

1.  Two  laterally  spaced  longitudinally  extending 
normally  closed  zippers  23  and  24. 

2.  The  tw(j  zipper  openings  being  separated  by 
a  narrow  strip  25. 

3.  A  waterproof  longitudinal  panel  32  dividing  the 
interior  of  the  bag  body  10  into  two  laterally  spaced 
diaper  compartments  33  and  34,  one  of  which  comjDart- 
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ments  to  contain  clean  diaperti,  and  the  other  compart- 
ment to  contain  soiled  diapers. 

4.  Zippers  23  and  24  operable  from  the  outside  of 
the  bag. 

5.  Waterproof  plastic  sheeting  46  attached  to  in- 
side of  the  bag  body  10  along  the  edges  of  the  end  zip- 
per-closed pockets  50  for  nursing  bottles  51. 

All  of  the  above  elements  of  the  claim  of  the  patent 
in  suit,  except  the  zippers,  are  concealed  within  the  bag 
10  of  the  patent  in  suit,  but  none  of  said  elements,  which 
constitute  the  invention  of  the  patent  in  suit,  and  are 
not  found  in  the  Shanzer  or  patents  of  the  appellee's 
alleged  so-called  closest  of  the  prior  art. 

''Prior  patents  cannot  be  reconstinicted  in  the 
light  of  the  invention  involved  in  a  patent  infringe- 
ment suit,  and  then  used  as  part  of  the  prior  art." 
{Payne  v.  Williams-Wallace  Co.,  117  Fed.  (2d) 
283  CCA.  9  (1941),  c.  d.  313  U.S.  572,  85  L.  Ed. 
1530). 

In  Electro  Mfg.  Co.  v.  Yellin  (CCA.  7)  56  U.S.P.Q. 
290,  292;  132  F.  (2d)  979,  it  was  held: 

' '  Of  course  anticipation  of  a  mechanical  patent 
(like  appellants'  patent)  is  not  established  by  a 
design  patent  (like  Shanzer 's)  which  does  not  dis- 
close the  structure  of  the  mechanical  patent. ' ' 

Appellee's  attorney  in  attempting  to  invalidate  the 
patent  in  suit  takes  a  plurality  of  unused  and  unknowTi 
paper  patents  of  the  prior  "rot"  and  argues  that  by 
modifying  them  in  the  light  of  the  patent  in  suit  a  syn- 
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tlietic  bag  stnictui-o  ma}-  be  produced  maic  pro  time  to 
anticipate  the  iuventioii  of  tlie  Syracuse  patent  in  suit, 
but  such  i^ractiee  has  long  ago  been  condemned  by  the 
Supreme  Court  in  Topliff  r.  Topliff  et  al,  145  U.S. 
156,  36  L.  Ed.  658  and  by  Kelloyg  S  mtchboard  <£•  Suj}- 
phj  Co.  V.  Michiijan  Bell  Tel.  Co.,  99  F.  (2d)  207;  cei-t. 
den.  308  U.S.  582,  84  L.  Ed.  488  (1939). 

See  also  Williams  Mfg.  Co.  v.  United  States 
Shoe  Machinery  Corp.,  121  F.  (2d)  273.  Af- 
fiiined  316  U.S.  364,  62  S.  Ct.  1179. 

All  of  the  "so-called  closer  piior  art  patents  cited  by 
appellees'  attorney  are  designed  and  adapted  for  dif- 
ferent purposes  from  that  claimed  by  the  patent  in 
suit. 

"A  prior  device  does  not  anticipate  even  though 
b}'  modification  it  may  be  made  to  accomplish  a 
function  performed  by  the  patent  in  suit,  if  not 
designed  for  that  purpose  by  its  maker  or  adajited 
for  use  therefor."  Kellogg  v.  MicMgan  Bell,  supra. 
''Nor  is  it  proper,  in  determining  i)atenta])le 
invention,  'to  take  this  and  that  from  the  refer- 
ences and  achieve  a  nunc  pro  tunc  solution  of  the 
problems  confronting  the  inventor  when  he  made 
his  invention. '  "  Luck  v.  Coe,  69  F.  (2d)  379,  App. 
D.C.  (1934) ;  Ace  v.  Exhibit  Supply,  119  F.  (2d) 
349,  mod.  315  U.S.  126,  86  L.  ed.  736. 
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APPELLEES'  LACK  OF  DEFENSE 

Filially,  this  court  has  overlooked  the  fatal  weak- 
ness of  the  appellees'  lack  of  defense  on  this  appeal, 
and  has  misspent  its  time  in  trying-  to  throw  the  appel- 
lants' meritorious  case  out  of  Court  on  a  false  techni- 
cality ill-conceived  by  appellees'  attorney.  His  entire 
policy  of  his  pseudo  defense  is  nothing  but  spoliation 
of  the  record  and  confusion  of  the  real  merits  of  the 
case,  but  he  is  only  basking  temporarily  in  the  sunshine 
of  a  fool's  paradise,  with  no  evidence,  that  a  court  of 
justice  can  recognize,  to  prove  anything  in  his  favor, 
lie  cannot  act  as  a  witness  in  this  case  and  attorney  for 
the  defendant,  and  he  has  no  witness  to  prove  anything. 
All  evidence  which  he  has  attempted  to  introduce  in 
the  case  by  way  of  affidavit  must  necessarily  be 
stricken,  and  the  appellees '  case  falls  to  the  ground.  It 
is  idle  for  such  an  attorney  to  attempt  with  no  evidence 
to  prove  the  appellants'  patent  in  suit  invalid  in  the 
face  of  the  statutory  presumption  of  validity  of  the 
patent  in  suit  (Title  35,  U.  S.  Code,  Ch.  29,  Sec.  282), 
which  presumption  can  only  overthrow  by  proof  beyond 
a  reasonable  doubt  which  proof  requires  a  trial  on  the 
merits  of  the  case,  which  appellants  have  been  unlaw- 
fully denied  and  are  entitled  to. 
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CONCLUSION 

The  plaiutiffs-appellaiitij  have  been  subjected  to 
great  injustice  by  the  Federal  courts  of  their  home  cir- 
cuit. Their  patent  in  suit  was  not  before  the  lower 
court,  yet  that  court  irregularly  rendered  a  sununary 
judgment  on  that  absent  patent,  which  was  wrong,  and 
this  court  has  not  vacated  and  dismissed,  and  righted 
that  irregular  and  wrong  sununary  judgment.  l\vo 
''wrongs''  do  not  make  a  "right."  The  appellants' 
counsel  was  thrown  out  of  the  Temple  of  Justice  be- 
cause this  court  only  thought  that  he  did  not  come  into 
said  temple  through  the  front  door,  but  the  court  was 
obviously  mistaken,  as  pointed  out  in  this  petition.  The 
plaintiffs-appellauts  have  not  Juid  their  day  in  court. 
Reform  of  the  American  patent  system  is  in  order. 

WHEREFORE  appellants  demand  that  this  court 
vac<ite  and  dismiss  the  summary  judgment  of  the  lower 
court  and  remand  this  case  to  the  lower  court  for  trial 
on  its  mei'its  de  yiovo,  and  that  appellants  have  their 
day  in  court. 

Respectfully  submitted, 

ALAN  FRANKLIN 

Attorney  for 

Appellant-Petitioner 
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CERTIFICATE 

I  hereby  certify  that  I  am  counsel  for  the  appellant 
and  petitioner,  and  that  in  my  judgment  the  foregoing 
petition  for  rehearing  is  well  founded  and  that  it  is 
not  interposed  for  delay. 

ALAN  FRANKLIN 
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Background. 

To  understand  why  Appellants'  counsel  writes  briefs 
as  he  does,  a  little  background  of  the  man  is  necessary  in 
order  to  understand  him.  After  the  Motion  for  Summary 
Judgment  had  been  granted  in  this  case,  and  before  the 
appeal  had  been  perfected,  a  conference  was  held  by  Alan 
Franklin,  counsel  for  Appellants,  Henry  N.  Cowan,  of 
counsel  for  Appellee,  the  Appellee  himself,  and  the  under- 
signed. 

At  that  conference,  it  was  pointed  out  to  Alan  Franklin 
the  extreme  closeness  of  the  Shanzer  patent,  and  it  was 
shown  to  him  that  he  should  not  put  both  parties  to  the 
expense  of  an  appeal  in  a  case  that  was  so  hopeless.  His 
reply  was  amazing.     Franklin  at   that  time    (April    11, 
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1955)  in  the  office  of  the  undersigned,  with  the  foregoing 
parties   present,   stated, 

*'Well,  I  am  trying  to  reform  the  Patent  System. 
I  want  to  show  the  Federal  Courts  and  •  especially 
our  Court  of  Appeals  that  it  is  not  capable  of  hand- 
ling patent  cases  and  should  not  hear  them!" 

Bitter  Attacks. 

In  the  first  of  his  four  (so  far)  Petitions  and  Supple- 
mental Petitions,  to  wit,  on  page  28  of  his  printed  Peti- 
tion for  Rehearing,  Franklin  for  the  first  time  admits  of 
record  in  this  case  that  he  is  crusading  for  ''Reform  of 
the  American  patent  system". 

In  his  attempt  to  reform  everybody  (but  himself),  he 
attacks  the  undersigned,  the  lower  court,  this  Honorable 
Court,  unnamed  alleged  infringers,  and  Appellants'  for- 
mer counsel.  The  judgment  of  the  lower  court  was  called 
"crude  and  most  irregular"  [(1),  p.  4].  The  Summary 
Judgment  by  the  lower  court  was  called  a  "wild  summary 
judgment",  Certain  findings  and  conclusions  of  the  lower 
^court  -were  termed  an  ^'absurdity"  and  "irresponsible" 
[(1),  pp.  20-1]  ;  he  claimed  some  other  matter  was  "care- 
lessly overlooked"  [(2),  p.  7].  None  of  which  is  cor- 
rect. 

This  Honorable  Court  came  in  for  more  than  its  share 
of  venom.  This  Court  is  charged  with  refusing  to  hear 
Crusader  Franklin,  "because  he  did  not  have  in  his  pos- 
session the  actual  patent  in  suit"  [(1),  p.  10].  This,  of 
course,  is  100%  in  error.  The  hearing  in  this  Court  was 
castigated  as  a  "supposed"  hearing  [ ( 1),  p.  12],  and  on  the 


(1)  Printed  Petition  for  Rehearing.  Hereinafter  referred  to  as    (1). 

(2)  First  Supplemental  Petition  for  Rehearing,  dated  July  14,  1956.  Herein- 
after referred  to  as  (2). 
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same  page  this  Court  was  accused  of  being  "arbitrary" 
[(1),  twice,  pp.  12  and  13].  If  the  undersigned  may 
be  permitted  a  word  on  behalf  of  this  Honorable  Court, 
I  would  say  that  this  Court  was  extremely  patient  with 
Alan  Franklin  at  the  hearing,  in  view  of  his  woeful  lack 
of  understanding  of  this  case. 

Further  charges  against  this  Court  by  Reformer  Frank- 
lin are  that  this  Honorable  Court  ''misspent  its  time" 
[(1),  p.  27]  in  this  case.  He  claimed  that,  "A  court  of 
justice"  [(1),  p.  27]  would  recognize  the  real  merits  in 
this  case,  inferring  that  this  is  not  such  a  court.  He  then 
positively  asserted  that  his  clients  have  been  "unlawfully" 
[(1),  p.  27]  denied  their  rights. 

This  Honorable  Court  is  also  accused  that  it  could  not 
or  "would  not  consider  a  hearing"  in  this  case  "on  any- 
thing but  the  original  patent"  [(1),  p.  16].  Of  course, 
this  Court  did  not  say  any  such  thing!  Counsel  also 
complains  that  this  Court  threw  him  "out  of  the  Temple 
of  Justice"  because  "he  did  not  come  into  said  temple 
through  the  front  door"    [(1),  p.  28]. 

This  Court  was  placed  in  the  same  deplorable  category 
as  the  lower  court,  to  wit,  of  being  accused  of  having 
"carelessly  overlooked"  some  element  [(2),  p.  7]. 

The  final  shot  at  this  Court  (so  far — for  undoubtedly 
there  will  be  continued  Supplements  and  Supplements  to 
Supplements,  until  this  Court  decides  his  Petition  for  Re- 
hearing), was  as  to  this  Court's  alleged  "misunderstand- 
ing of  the  patent  law"  [(3),  p.  3].  There  was  also  the 
none  too  veiled  threat  to  this  Court  that  Crusader  Frank- 
lin "hopes  that  he  will  not  be  required  to  secure  a  ruling 


(3)  Letter  to   Paul   P.   O'Brien,   Esq.,   Clerk  of   the   Court,    dated   July    19, 
1956.  Hereinafter  referred  to  as  (3). 


from  the  Supreme  Court"  as  to  the  admassibiHty  of  copies 
of  patents  [(1),  p.  16].  The  fact  that  this  Court  has 
never  made  such  a  ruHng  seems  not  to  perturb  the  Re- 
former in  the  sHghtest.  He  primarfly  wants  to  reform  the 
American  Patent  System. 

Further  Attacks. 

In  order  to  pass  around  his  poison,  Reformer  Franklin 
calls  alleged  infringers  (other  than  Defendant- Appellee) 
"unscrupulous  infringers,  who  should  be  behind  the  bars", 
and  he  levels  off  at  one  unnamed  "dishonorable  infringer" 
[(1),  p.  22]. 

Even  Appellant's  former  counsel,  Robert  E.  Geanque, 
comes  in  for  his  share  of  attack.  He  is  accused  of  "incom- 
petence" and  "collusion"  with  the  undersigned.  In  line 
with  his  throwing  around  of  insinuations,  Frankli-n  threat- 
ens further  action  before  the  State  Bar  [(3),  p.  4].  If 
his  claimed  future  action  is  as  baseless  and  ill-fated  as  the 
first  attempt  which  he  helped  his  client  make,  the  State 
Bar  will  have  little  to  do  with  his  claims.  His  client  ad- 
mitted under  oath  that  her  first  complaint  to  the  State 
Bar  against  her  former  counsel,  Robert  E.  Geauque,  was 
false. 

Since  the  undersigned  seems  to  Reformer  Franklin  to 
be  standing  in  his  way,  his  heaviest  gims  are  leveled  at  the 
undersigned.     I  am  reminded  of  an  old  couplet: 
"What  all  experience  tends  to  show: 
No  mud  can  hurt  you  but  the  mud  you  throw." 
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The  attacks  on  the  undersigned  are  not  only  wholly 
irrelevant  to  this  case,  but  are  believed  to  be  entirely  un- 
founded. Not  that  the  Martindale-Hubbell  directory  is 
the  final  arlDiter  in  such  matters,  but  it  is  noticed  that 
Alan  Franklin  has  been  admitted  to  practice  law  almost 
fifty  years,  but  they  do  not  give  him  any  rating.  The 
undersigned  has  the  highest  rating,  and  is  and  has  been 
for  some  time  a  member  of  Committees  of  the  two  national 
organizations  of  patent  lawyers :  the  Patent  Section  of  the 
American  Bar  Association  and  the  American  Patent  Law 
Association.  It  is  believed  that  the  undersigned  has  built 
up  a  reputation  for  conscientious  work  for  clients:  the 
continued  growth  of  his  practice  would  so  indicate. 

It  should  be  added  that  the  undersigned  was  not  forced 
to  resign  from  the  Los  Angeles  Patent  Law  Association. 
He  did  resign  from  it  about  eighteen  years  ago,  although 
he  was  asked  at  the  time  not  to  do  so,  and  has  been  asked 
several  times  since  then  to  re-join.  He  did  not  engage  in 
unethical  advertising  eighteen  years  ago,  as  claimed,  nor 
at  any  other  time.  He  is  not  sure  whether  he  ''insulted" 
the  officers  of  that  Association  eighteen  years  ago,  but  is 
of  the  opinion  that  he  did  not.  It  is  not  clear  what  con- 
stitutes an  "insult"  of  an  officer  of  such  an  Association. 

The  credibility  of  Crusader  Franklin's  attacks  can  be 
judged  by  his  continued  claim  (despite  clear  facts  to  the 
contrary)  that  the  undersigned  "stole"  the  Appellants' 
original  patent.  The  fact  that  it  is  and  has  been  in  the 
office  of  the  Clerk  of  this  Court  does  not  seem  to  faze 
Alan  Franklin. 
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Even  Appellant's  former  counsel,  Robert  E.  Geanque, 
comes  in  for  his  share  of  attack.  He  is  accused  of  "incom- 
petence" and  "collusion"  with  the  undersigned.  In  line 
with  his  throwing  around  of  insinuations,  Franklin  threat- 
ens further  action  before  the  State  Bar  [(3),  p.  4].  If 
his  claimed  future  action  is  as  baseless  and  ill-fated  as  the 
first  attempt  which  he  helped  his  client  make,  the  State 
Bar  will  have  little  to  do  with  his  claims.  His  client  ad- 
mitted under  oath  that  her  first  complaint  to  the  State 
Bar  against  her  former  counsel,  Robert  E.  Geauque,  was 
false. 

Since  the  undersigned  seems  to  Reformer  Franklin  to 
be  standing  in  his  way,  his  heaviest  gtms  are  leveled  at  the 
undersigned.     I  am  reminded  of  an  old  couplet: 
"What  all  experience  tends  to  show: 
No  mud  can  hurt  you  but  the  mud  you  throw." 
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The  attacks  on  the  undersigned  are  not  only  wholly 
irrelevant  to  this  case,  but  are  believed  to  be  entirely  un- 
founded. Not  that  the  Martindale-Hubbell  directory  is 
the  final  arMter  in  such  matters,  but  it  is  noticed  that 
Alan  Franklin  has  been  admitted  to  practice  law  almost 
fifty  years,  but  they  do  not  give  him  any  rating.  The 
undersigned  has  the  highest  rating,  and  is  and  has  been 
for  some  time  a  member  of  Committees  of  the  two  national 
organizations  of  patent  lawyers :  the  Patent  Section  of  the 
American  Bar  Association  and  the  American  Patent  Law 
Association.  It  is  believed  that  the  undersigned  has  built 
up  a  reputation  for  conscientious  work  for  clients:  the 
continued  growth  of  his  practice  would  so  indicate. 

It  should  be  added  that  the  undersigned  was  not  forced 
to  resign  from  the  Los  Angeles  Patent  Law  Association. 
He  did  resign  from  it  about  eighteen  years  ago,  although 
he  was  asked  at  the  time  not  to  do  so,  and  has  been  asked 
several  times  since  then  to  re-join.  He  did  not  engage  in 
unethical  advertising  eighteen  years  ago,  as  claimed,  nor 
at  any  other  time.  He  is  not  sure  whether  he  "insulted" 
the  officers  of  that  Association  eighteen  years  ago,  but  is 
of  the  opinion  that  he  did  not.  It  is  not  clear  what  con- 
stitutes an  "insult"  of  an  officer  of  such  an  Association. 

The  credibility  of  Crusader  Franklin's  attacks  can  be 
judged  by  his  continued  claim  (despite  clear  facts  to  the 
contrary)  that  the  undersigned  "stole"  the  Appellants' 
original  patent.  The  fact  that  it  is  and  has  been  in  the 
office  of  the  Clerk  of  this  Court  does  not  seem  to  faze 
Alan  Franklin. 


Issues. 

It  is  fully  realized  by  the  undersigned  that  the  fore- 
going is  not  determinative  of  any  issues  in  this  case,  but 
petition  is  made  for  this  Honorable  Court's  indulgence 
in  permitting  the  undersigned  to  answer  the  personal 
slurs,  innuendoes  and  absolute  misstatements  of  fact  made 
against  him  by  appellant's  counsel.  They  just  could  not 
go   unchallenged. 

After  taking  out  all  the  attacks  from  Alan  Franklins' 
several  briefs,  there  is  not  much  left.  He  still  has  learned 
nothing  in  this  case.  He  still  does  not  know  why  Circuit 
Judge  Fee  said  at  the  hearing  that  he  wondered  why 
Alan  Franklin  had  not  filed  an  affidavit  in  the  lower  court 
that  had  something  to  do  with  this  case,  instead  of  the 
affidavit   about   the   irrelevant   briefcase,    ''Exhibit   X". 

Alan  Franklin  still  does  not  know  that  the  prior  patent 
to  Shanzer  constitutes  an  anticipation  of  the  patent  in  suit 
whether  it  is  valid  or  invalid.  Shanzer  was  the  prior  in- 
ventor as  shown  by  the  Patent  Office  records,  valid  or 
invalid. 

Alan  Franklin  still  does  not  know  that  a  design  patent 
can  and  does  anticipate  a  mechanical  patent.  He  is  too 
busy  reforming  to  worry  about  these  things. 

Franklin's  argument  about  an  attorney  testifying  has 
no  pertinence  here.  The  affidavit  of  the  undersigned  con- 
cerned purely  formal  matters:  identification  of  the  patents 
cited  by  the  Examiner  during  prosecution  of  the  patent 
in  suit,  and  listing  a  few  prior  patents  not  cited  by  the 
Examiner.  These  formal  matters  were  undisputed;  even 
Alan  Franklin  has  never  denied  any  of  the  statements  in 
this  affidavit. 


'Nx&tice  Given. 

.Franklin,  'without  legal  basis,  argues  that  the  Shanzer 
patent  should  not  ha^^e  been  considered  by  this  Honorable 
Court  because  it  was  n^t  pleaded.  Apparently  he  is  not 
.aware  that  35  U.  S.  C.  §282  provides  that  it  may  be  in  the 
pleadings  "or  otherwise  in  writing  ...  30  days  be- 
fore the  trial." 

Appellants'  counsel  acknowledged  a  copy  of  such  affi- 
davit on  September  3,  1954,  and  so  had  notice  of  it  in 
writing  .30  days  before  trial. 

Alan  Frankhn  makes  the  misleading  claim  that  the 
Shanzer  patent  is  not  an  anticipation  because  it  was  not 
patented  more  than  one  year  prior  to  the  application  for 
the  patent  in  suit !  This  is  not  the  law  and  never  has 
been.  He  cites  no  authority  in  support  of  that  statement 
— nor  can  he.  Any  prior  patent  which  shows  that  some- 
one else  was  an  earlier  inventor  is  a  proper,  lawful,  anti- 
cipation. In  Milburn  Co.  v.  Davis-Bournonville  Co.,  270 
U.  S.  30,  70  L.  Ed.  651,  the  Supreme  Court  held  that 
even  a  co-pending  application  is  an  anticipation  if  it  were 
filed  first.  In  the  present  case,  the  Shanzer  patent  was 
issued  before  Mrs.  Syracuse  applied  for  her  patent  in 
suit.     Therefore,  it  is  an  anticipation. 

The  efforts  to  attack  the  Shanzer  patent  from  different 
directions  are  an  implied  admission  by  Alan  Franklin  that 
it  is  a  key  reference,  which  it  is.  The  very  close  perti- 
nence of  the  Shanzer  patent  was  gone  into  in  Appellee's 
original  Brief  herein,  and  reference  is  made  to  same  as 
though  fu'lly  repeated  at  this  point.  This  Honorable 
Court  was  fully  entitled  to  say  that  the  Shanzer  patent, 
not  cited  by  the  Patent  Office,  requires  invalidation  of  the 
patent  in  suit. 


Nothing  New. 

Nothing:  new  appears  in  any  of  Alan  Franklin's  four 
(so  far)  Petitions  and  Supplemental  Petitions,  over  what 
he  presented  previously.  He  admits  the  several  authori- 
ties cited  down  to  the  middle  of  page  6(1)  were  all  cited 
before.  No  new  rule  of  law  was  pointed  out  in  any  of  his 
papers ;  no  new  fact  has  been  brought  out.  They  all  mere- 
ly re-hash  what  he  said  before. 

There  was  no  genuine  issue  as  to  any  material  fact  in  the 
court  below.  Issuance  of  the  Shanzer  patent  on  the  date 
it  bears  was  and  is  undisputed,  and  its  subject  matter  is 
undisputable.  There  would  be  nothing  to  try  in  this  case. 
Commercial  success,  of  course,  can  play  no  part  where  the 
patent  in  suit  is  clearly  anticipated  by  the  Shanzer  patent. 
Commercial  success  is  used  only  in  case  of  doubt.  Tipper 
Tie,  Inc.,  et  al.  v.  Hercules  Fasteners,  Inc.,  105  U.  S.  P. 
Q.  182  (D.  C.  N.  J.  1955). 

Assess   Damages   Against   Appellants. 

It  is  respectfully  requested  that  this  Honorable  Court 
assess  damages  against  appellants  for  their  frivolous,  de- 
laying Petition  for  Rehearing.  The  sum  of  $1500.00  was 
assessed  in  the  case  of  Wagner  Electric  Mfg.  Co.  v.  Lyn- 
don, 262  U.  S.  226,  67  L.  Ed.  961,  964-5,  for  a  delaying 
proceeding  that  was  frivolous  and  without  merit.  It  was 
based  on  a  Supreme  Court  Rule  that  was  similar  to  Rule 
24  (2)  of  this  Honorable  Court.  Said  amount  was  as- 
sessed even  though  ''the  decree  appealed  from  was  not  a 
money  judgment",  and  even  though  it  did  not  come  "with- 
in the  exact  terms"  of  the  rule. 
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Conclusion 

It  is  respectfully  submitted  that  no  grounds  have  been 
stated  in  any  of  the  Appellants'  several  papers,  printed 
or  unprinted,  why  a  rehearing  should  be  granted  in  this 
case.  The  record  was  carefully  considered  by  this  Hon- 
orable Court;  the  patent  in  suit  is  clearly  anticipated  by 
the  Shanzer  patent,  which  is  not  a  "fake"  patent  [(2), 
p.  8].  Alan  Franklin  could  not  resist  attacking  viciously 
even  an  inanimate  object  in  his  announced  path  to  "re- 
form". 

It  is  respectfully  submitted  that  the  Petition  for  Re- 
hearing should  be  denied,  and  that  damages  should  be 
assessed  against  appellants  for  their  frivolous,  delaying 
Petition  for  Rehearing. 

Respectfully  submitted, 

C.  G.  Stratton, 

Attorney  for  Appellee, 

Warner,  Peracca  &  Cowan, 
Henry  N.  Cowan, 
Of  Counsel. 
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This  case  involves  an  appeal  from  a  conviction  for 
evasion  of  federal  income  taxes  in  violation  of  former 
Section  145(b),  Title  26  U.S.O. 

JURISDICTION 

The  jurisdiction  of  the  District  Court  was  based 
on  U.S.C.  Title  18,  Sec.  3231.  Venue  of  the  District 
Court  was  based  on  Rule  18,  Federal  Rules  of  Criminal 
Procedure.  The  defendant  was  indicted  on  four  counts 
for  evasion  of  federal  income  tax  by  a  Federal  Grand 
Jury  on  August  1,  1952  (R.  3-6).  Count  One  involved 
the  year  1945,  Count  Two  involved  the  year  1946, 
Count  Three,  the  year  1947,  and  Count  Four  the  year 
1948.  The  defendant  was  arraigned  on  August  8,  1952, 
and  pleaded  not  guilty  to  all  four  counts  (R.  10  and 
11).  The  defendant  was  tried  and  found  guilty  on 
Counts  1  and  2   (R.  13,  17)   and  judgment  and  sen- 


tence  were  entered  by  the  United  States  District  Court 
for  the  Western  District  of  Washington,  Southern 
Division,  on  December  28,  1954  (R.  17-18). 

Jurisdiction  of  this  court  is  based  upon  U.S.C. 
Title  28,  Sec.  1291.  Notice  of  Appeal  was  filed  in  the 
District  Court  for  the  Western  District  of  Washing- 
ton, Southern  Division,  on  December  29,  1954  (R.  20- 
21).  Federal  Rules  of  Criminal  Procedure,  Rule  37. 
Venue  of  this  court  is  established  by  U.S.C.  Title  28, 
Sec.  1294(1)  and  the  fact  that  the  defendant  was  con- 
victed for  an  offense  occurring  in  the  Western  District 
of  Washington  within  this  circuit. 

STATUTES  INVOLVED 

The  statute  involved  in  this  case  is  Sec.  145(b),  Title 
26,   U.S.C.    (1939)    which  states  as  follows: 

"(b)  Failure  to  Collect  and  Pay  Over  Tax,  or  At- 
tempt to  Defeat  or  Evade  Tax. — Any  person  re- 
quired under  this  chapter  to  collect,  account  for, 
and  pay  over  any  tax  imi>osed  by  this  chapter,  who 
willfully  fails  to  collect  or  truth  hilly  account  for 
and  i3ay  over  such  tax,  and  any  j^crson  who  will- 
fully attempts  in  any  manner  to  evade  or  defeat 
any  tax  imposed  by  this  chapter  or  the  payment 
thereof,  shall,  in  addition  to  other  penalties  pro- 
vided by  law,  be  guilty  of  a  felony  and  upon  con- 
viction thereof,  be  fined  not  more  than  $10,000,  or 
imprisoned  for  not  more  than  five  years,  or  both, 
together  with  the  costs  of  prosecution." 

QUESTIONS  PRESENTED 

1.  Was  there  evidence,  suft'ieient  to  take  the  case  to 
the  jury,  that  income  was  received  by  defendant  and 


not  entered  in  the  books  in  amounts  exceeding  the  in- 
come restored  by  defendant  to  the  books  and  tax  re- 
turns in  1945  and  1946? 

2.  Did  the  testimony  of  a  govermnent  agent  pur- 
porting to  trace  items  into  deposit  tickets  in  evidence 
constitute  error  where  the  deposit  tickets  were  not  in 
evidence  nor  in  existence? 

3.  Does  it  invade  the  province  of  the  jury  for  a 
revenue  agent,  purporting  to  make  an  accounting 
summary  on  the  basis  of  the  evidence  introduced,  to 
testify  both  orally  and  by  exhibit,  not  on  hypothesis 
but  as  proven  fact,  that  defendant  received  certain 
income,  when  the  records  in  evidence  on  their  face 
show  the  contrary  and  his  conclusion  of  receipt  of 
income  is  inference  or  speculation  from  contradictory 
testimony  which  does  not  directly  establish  receipt  of 
the  income? 

4.  Was  it  proper,  in  a  case  where  net  worth  is  not 
involved,  to  introduce  financial  statements  of  defendant 
having  no  bearing  on  the  issues  and  then  put  in  a  great 
mass  of  far  removed,  immaterial,  prejudicial  evidence 
in  an  attempt  to  prove  the  statements  false? 

STAIEMENT  OF  FACTS 

Defendant  was  indicted  for  income  tax  evasion  on 
four  counts  for  the  calendar  years  1945,  1946,  1947  and 
1948,  respectively  (R.  3-5).  Count  Four  for  the  year 
1948  was  dismissed  by  the  Court  (R.  827).  Corbett  was 
acquitted  by  the  jury  on  Count  Three  for  the  year  1947 
(R.  13,  1135).  This  appeal  involves  Counts  One  and 
Two,  the  vears  1945  and  1946,  for  which  defendant  was 


convicted  and  sentenced  to  two  and  oiio-lialf  yeai's  on 
each  count,  the  sentences  to  run  consecutively,  and  a 
fine  of  $5,000  on  each  count,  together  with  costs  (R.  11), 
17, 18, 1135, 1154).  The  indictment  for  1945  alleged  that 
defendant's  net  income  was  reported  as  $10,021.48, 
whereas  it  actually  should  have  been  $23,359.07  (R.  3). 
The  indictment  for  1946  alleged  that  defendant's  net 
income  was  reported  as  $8,274.44,  whereas  it  actually 
should  have  been  $26,759.01  (R.  4). 

Prior  to  trial  defendant  demanded  a  bill  of  particu- 
lars specifying  the  items  aggregating  the  claimed  net 
income  for  each  year  (R.  6).  This  demand  was  denied 
(R.  9). 

At  the  trial  the  government  made  no  attempt  to  show 
any  increase  in  defendant's  net  worth,  but  attempted 
1o  })rove  lliat  specific  items  of  income  had  been  re- 
ceived by  defendant  and  not  reported.  For  the  years 
1945  and  1946,  these  items  of  alleged  income  grew  out 
of  the  operation  by  defendant  of  the  Claremont  Hotel, 
Seattle,  as  an  individual  proprietor  and  were: 

(1)  That  the  income  of  the  Claremont  Hotel  had,  be- 
fore being  reported  on  defendant 's  tax  returns  in  the 
years  1945  and  1946,  been  reduced  by  allowances  credit- 
ing the  guests'  accounts  on  the  books  of  the  hotel  when 
in  fact  the  guests  had  actually  paid  the  accounts  (R. 
796,  800). 

(2)  That  some  overnight  rentals  of  rooms  and  cots 
by  the  night  clerk  in  the  years  1945  and  1946  had  not 
been  reported  (R.  796,  799). 

(3)  That  salary  checks  of  $350.00  received  by  an 


employee  named  Newton  had  been  delivered  over  to 
defendant  in  the  year  1945  and  that  the  em])loyoe  had 
not  received  the  benefit  thereof  (R.  796). 

Defendant  operated  the  Claremont  Hotel  as  an  indi- 
vidual in  the  last  six  months  of  1945  and  in  1946  (K. 
261,  863) .  The  hotel  was  operated  in  the  first  six  months 
of  1945  by  a  corporation  wholly  owned  by  defendant 
(R.  261,  863). 

Defendant  maintained  books  and  records  for  tlie 
hotel  (R.  929-930).  The  Internal  Revenue  agents  who 
audited  these  books  testified  that  the  bookkeei)ing  sys- 
tem used  was  entirely  adequate  and  would  show  the 
correct  amount  of  tax  if  the  entries  made  therein  were 
correct  (R.  761,  785-786,  812).  Defendant's  returns 
agreed  with  the  books  (R.  761). 

Charges  to  guests  at  the  Claremont  hotel  usually  were 
entered  on  guest  ledger  sheets  every  night  (R.  275-278, 
596-600,  893-898) .  These  charges  were  carried  forward 
day  by  day  in  accumulated  totals  as  accounts  receivable, 
were  transferred  to  a  daily  transcript  and  eventually 
went  into  the  income  reported  on  the  income  tax  returns 
unless  reduced  by  some  offsetting  entry.  (R.  275-278, 
596-602,  895-898,  and  Def.'s  Ex.  A-1  for  illustration). 
The  hotel  had  some  transient  g-uests,  but  many  of  the 
guests  stayed  there  by  the  month  (R.  865).  During  this 
period  the  defendant  was  attempting  to  transfer  more 
rooms  to  a  transient  basis  because  of  the  higher  return 
(R.  865,  867-871,  900). 

When  a  guest  made  a  payment  on  his  account,  he  was 
credited  with  the  payment  on  the  guest  ledger  sheet 
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(R.  145-148,  342-343),  and  the  payment  was  entered  on 
a  daily  cash  sheet  (R.  145-148,  342-343).  There  were 
instances  where  the  guests  did  not  pay  the  charges  en- 
tered against  him  on  the  ledger  sheet,  including  in- 
stances of  bad  debts,  adjustments  on  his  account,  and 
free  lodging  (R.  330,  626,  859,  909-913). 

Wliere  guests  were  given  credit  on  the  guest  ledger 
sheet  for  amounts  that  they  did  not  pay,  pink  allowance 
slips  (entitled  "guest  credit  slij^")  were  prepared 
showing  the  amoiuit  of  the  credit  and  these  slips  had 
to  be  okayed  by  defendant  (R.  618-619,  626).  They 
were  then  entered  on  the  guest  ledger  sheet  as  a  credit 
to  the  guest  and  as  an  allowance  (R.  289-290). 

A  guest  remaining  six  days  at  times  received  the 
seventh  day  free  (R.  228),  and  sometimes  permanent 
g-uests  received  a  31st  day  free  (R.  454-455).  Em- 
ployees, as  well  as  certain  notable  or  entertainment  per- 
sonalities, were  given  free  lodging  (R.  355-356,  389, 
787,  884-885,  906,  909).  Newton,  who  had  been  a  clerk 
at  the  hotel,  testified  a  number  of  times  that  there  were 
actual  bona  fide  allowances  (R.  411,  434,  472).  Harold 
Vowles,  who  had  been  night  clerk  and  night  auditor, 
testified  that  there  were  valid  allowances  (R.  626). 
Bernice  Moi-gan,  who  had  been  a  clerk,  testified  that 
allowance  slips  where  there  was  an  erasure  represented 
money  that  was  supposed  to  be  paid  back  to  guests  on 
an  adjustment  (R.  162).  Beatrice  Murta,  who  had 
been  the  bookkeeper,  testified  that  the  allowances  could 
be  bad  debts  (R.  330).  All  of  these  witnesses  were  gov- 
ernment witnesses. 

Myrtle   Cole  and  Anna   Chapman,  two  permanent 


residents  of  the  Clarenioiit  hotel  for  many  years,  testi- 
fied, their  monthly  bills  during  this  period  would  show 
a  charge  far  in  excess  of  the  amount  actually  paid, 
which  was  the  O.P.A.  ceiling,  and  that  an  allowance 
would  be  given  which  would  reduce  the  bill  to  the 
amomit  actually  paid  (R.  873-874,  877-879).  They  often 
paid  their  bills  on  this  basis  to  Loretta  Newton  (R. 
875,879). 

Various  witnesses  including  defendant  testified  that 
defendant  had  prepared  or  caused  to  be  prepared  al- 
lowance slips  in  some  cases  where  the  guest  had  actually 
paid  his  entire  bill,  including  the  amount  of  the  allow- 
ance (R.  350-354,  601-602,  618-619,  912-917).  On  the 
l)asis  of  these  slips,  the  clerks  made  the  same  entries  on 
the  guest  ledger  sheets  that  they  made  in  the  case  of 
any  other  allowance,  that  is  by  crediting  the  guest  and 
showing  the  amount  as  an  allowance  (R.  349-354,  361- 
364,  548  et  seq.) .  The  effect  of  these  improper  allowance 
slips  was  to  reduce  by  the  amount  thereof  the  income 
which  would  otherwise  have  been  reported  on  defend- 
ant's returns  (R.  284-285,  300,  605,  775). 

(jovernnient  agents  McCarthy  and  Marx  had  segre- 
gated some  of  the  guest  ledger  sheets  and  allowance 
slips  of  the  hotel  into  groups  (R.  749-750,  766)  and 
these  grouj^s  were  introduced  in  evidence  as  plaintiff's 
exhibits  13,  14,  15,  16,  17,  46,  47,  49,  51,  64,  72-A,  B  and 
C  and  73-A  B  and  C. 

Nineteen  former  guests  of  the  hotel  testified  that  they 
had  paid  their  bills  and  received  no  actual  allowances 
(R.  485-540).    In  each  of  these  eases  defendant  had 
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caused  to  be  made  an  allowance  slip  showing  part  or 
all  of  the  amount  of  their  bill  as  having  been  allowed 
to  them  rather  than  paid.  The  total  of  the  allowances 
so  testified  to  was  $26.50  in  1945  and  $962.50  in  1946. 
(See  Appendix  A) 

Bernice  Morgan  a  clerk,  identified  on  guest  ledger 
sheets  introduced  as  plaintiff's  exhibit  13  certain  guest 
accounts  which  she  recognized  as  having  been  paid 
because  of  entries  to  that  effect  by  her  which  had  been 
erased  and  allow^ances  entered  (R.  157-169).  The  allow- 
ances totaled  $752.26  for  1946.    (See  Appendix  B) 

Loretta  Newton,  a  clerk,  was  show^n  a  group  of  guest 
ledger  sheets  which  had  been  segregated  by  the  govern- 
ment agents  and  marked  plaintiff*'s  exhibit  15  (R.  399). 
She  identified  certain  specific  ledger  sheets  as  having 
been  paid,  although  allowance  slips  had  been  written 
for  these  accounts,  and  testified  that  generally  she  had 
never  given  an  allowance  where  the  money  had  not  al- 
ready been  paid  (R.  355-363,  464,  477).  The  specific 
items  testified  to  totaled  $520.58  for  the  year  1946.  (See 
Appeudix  C).  Two  additional  guest  ledges  tickets  to- 
taled $125.93  for  the  year  1946  (R.  464-465,  Pltf.'s  Ex. 
51).  (See  Ai^pendix  C).  Newton  also  introduced  a  note 
book  which  she  had  kept  (Pltf.'s  Ex.  45),  listing  certain 
allowances  which  she  entered  on  the  records  in  1946 
although  they  had  been  actually  paid  by  the  guests,  and 
introduced  hotel  guest  ledger  cards  concerning  these 
same  accounts  (R.  367-369).  These  totaled  $258.58. 
(See  Appendix  C).  The  total  of  the  above  items  (Pltf.'s 
Ex.  46,  R.  371)  for  the  year  1946  was  $904.39.  She  tes- 
tified that  the  book  (Pltf.'s  Ex.  45)  included  also  pro- 
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per  allowances  which  had  been  actually  given  to  the 
guest  (R.  411). 

Irene  Krueger,  a  telephone  operator,  identified  a 
number  of  allowance  slips  that  were  partially  in  hei' 
handwriting  (R.  210-224).  She  testified,  however,  that 
she  did  not  know  whether  the  guests  received  the  bene- 
fit of  these  allowances  (R.  213).  As  to  one  slip  in  the 
amount  of  $110.75,  marked  "cash  shortage",  she  testi- 
fied that  she  had  never  been  short  in  her  cash  (R.  21^). 

Harold  H.  Vowles,  the  night  clerk,  testified  to  two 
rooms  where  $15.44  and  $47.14  had  been  paid  but  re- 
moved from  the  ledger  sheet  (R.  617-618). 

An  expert  witness,  Arthur  W.  Bauman,  fumed  and 
photographed  some  of  the  cash  sheets  used  by  the  de- 
fendant's hotel  (Pltf.'s  Exs.  52-62)  showing  that  some 
entries  on  these  sheets  had  been  removed  (R.  546-547). 
Entries  so  removed  from  these  cash  sheets  were  in  tlu' 
same  names  and  amounts  and  bore  the  same  dates  as 
allowance  slips  in  evidence  totaling  $566.64  in  1945  and 
$888.91  in  1946  (R.  541-573).  (See  Appendix  D) 

The  government  called  as  a  witness  William  F.  Marx, 
who  had  been  the  Internal  Revenue  agent  investigating 
the  case,  but  who  at  the  time  of  testifying  was  in  privatt^ 
practice  as  a  certified  public  accountant  (R.  759-760), 
Marx  testified  that  he  had  compared  allowances  in  evi- 
dence with  deposit  tickets  in  evidence  of  the  various 
personal  bank  accounts  and  the  hotel  accounts  for  the 
day  after  the  allowance  slip  was  dated,  and  attempted 
to  find  deposits  of  checks  which  agreed  in  exact  amounts 
with  the  allowances  (R.  766).    Marx  examined  plain- 
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tiff's  exhibits  73-A,  73-B  and  73-C  and  testified  that  he 
had  so  traced  certain  amounts  therefrom  into  the  Bank 
of  California  and  the  National  Bank  of  Commerce  ac- 
counts of  defendant  for  1945  and  1946  (R.  771).  How- 
{'\'er,  there  wei-e  no  deposit  tickets  of  the  Bank  of 
( -alifornia  in  evidence  or  in  existence  for  1945  since  they 
had  been  routinely  destroyed  by  the  bank  (R.  132-133). 
Marx  then  totaled  the  allowances  in  plaintiff's  exhibits 
72-A,  72-B  and  72-C  (R.  772).  Marx  testified  that  in 
1945  there  were  currency  deposits  in  the  various  per- 
sonal bank  accounts  totaling  $7,706,  and  in  1946  there 
were  currency  deposits  in  the  various  personal  bank 
accounts  totaling  $61,502.99  (R.  773-775). 

Defendant  testified  that  he  had  borrowed  large  sums 
fi'om  Mr.  Birkland  starting  in  June  and  July,  1945,  in 
the  amounts  of  $75,000,  $49,000,  $50,000  (R.  925).  De- 
fendant also  testified  that  during  the  period  1945  to 
1948  he  was  borrowing  heavily  at  various  places  (R. 
925). 

{Some  rooms  and  cots  in  the  hotel  were  rented  by  the 
night  clerk,  Vowles,  on  a  one-night  basis  where  no  guest 
ledger  sheets  were  prepared,  and  part  of  these  receipts 
were  not  entered  on  the  cash  sheet  (R.  605-610).  These 
night  receipts  not  entered  on  the  cash  sheets  did  not, 
in  the  regular  way,  get  into  the  income  accounts  of  the 
hotel  (R.  316-317,  607-608,  777).  Vowles  testified  that 
he  had  kept  a  record  from  the  time  he  conmienced  work 
in  February,  1945,  until  July  1,  1947,  of  the  night 
rentals  not  put  through  the  books  in  the  regular  manner, 
and  it  was  about  $7,200  (R.  611-612,  633).  Also,  at 
another  point  in  liis  testimony,  he  estimated  that  the 
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night  rentals  could  have  run  $20  to  $30  per  night  {II. 
611).  Vowles  testified  that  he  commenced  work  for  the 
hotel  on  February  7,  1945,  and  worked  until  December, 
1947  (R.  596),  and  that  the  night  rentals  not  entered 
on  the  books  in  the  ordinary  way  did  not  continue 
through  this  entire  period  (R.  610).  In  both  1945  and 
1946  when  defendant  was  away  on  trips  the  night  rent- 
als were  entered  on  the  books  in  the  ordinary  way  (R. 
610).  Former  revenue  agent  Marx  testified  that  it  was 
possible  that  some  of  the  rooms  rented  by  Mr.  Vowles, 
the  night  clerk,  where  no  guest  ledger  sheets  were 
created,  went  into  the  books  (R.  788). 

Loretta  Newton  testified  that  as  a  vice-president  she 
received  from  the  corporation  operating  the  Olaremont 
hotel  during  the  first  six  months  of  1945  salary  checks 
totaling  $350  or  $360  (R.  383).  She  testified  she  i-e- 
turned  these  to  the  defendant  (R.  383-384).  The  reve- 
nue agents  stated  that  the  salary  was  $368.80  on  which 
$73.76  was  withheld  so  that  the  checks  totaled  $295.04 
(R.  776).  Defendant  denied  that  these  checks  were 
returned  to  him  (R.  942).  The  withholding  on  this 
amount  went  to  Loretta  Ne\\i:on  (R.  384). 

Newton  could  not  testify  whether  slie  received  i\ny 
of  the  $350  salaiy  as  vice-president  because  she  said 
she  received  some  money  of  h(^r  own  and  didn't  know 
whether  it  was  all  mixed  up  (R.  384).  She  I'eceived  an 
income  tax  refund  (R.  384). 

During  1945  and  1946  the  Clarenionl  hotel  was  under 
O.P.A.  rental  regulations  (Def.'s  P]x.  A -6,  R.  627,  865- 
867.  923).   Defendant  bad  a])]>li(Ml  for  increased  icntal 
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rates  for  his  rooms,  and  this  application  was  subse- 
quently granted  (Def.'s  Ex.  A-7,  R.  867  and  886). 

Defendant  testitied  that  he  had  restored  to  income 
on  the  books  of  the  hotel  the  full  amount  removed  or 
withheld  from  the  books,  whether  by  means  of  improper 
allowances  or  by  the  night  clerk  rentals,  by  causing  the 
bookkeeper  from  time  to  time  to  record  as  income  flat 
sums  called  "overages",  "transient  rentals",  and  other 
general  designations  (R.  899-905,  943-945). 

The  cash  sheets  (Pltf.'s  Exs.  11, 12)  and  the  transient 
rent  journal  (Pltf.'s  Ex.  9),  wherein  entries  were  made 
from  the  cash  sheets,  contain  items  of  cash  income  un- 
der the  heading  of  transient  rents,  overages,  cash  short- 
ages and  the  like,  for  which  there  are  no  guest  ledger 
cards.  The  totals  of  these  entries  are  as  follows  (Pltf.'s 
Ex.  9,  Def.'s  Ex.  A-8;  R.  903-905)  : 

July,  1945-December,  1945  $4,537.35 

Jan.,  1946-December,  1946  $7,900.77 

Mrs.  Murta,  the  bookkeeper,  testitied  that  defendant 
from  time  to  time  gave  her  cash  in  lump  sums  which 
she  put  in  the  bank  and  added  to  income  on  the  cash 
sheets  (R.  269-270,  285,  313-314,  320).  This  was  con- 
firmed by  the  clerks  (R.  269-270,  285,  313-314,  320,  404, 
Pltf.'s  Ex.  11).  Revenue  agent  Marx  testified  that  he 
had  found  on  the  cash  sheets  lump  sum  additions  to 
income  totaling  $1,465.73  in  1945  and  $5,106.25  in  1946 
(R.  763).  The  cash  sheets  show,  however,  lump  sum 
additions  to  income  in  1945  of  $1,665.73  rather  than 
$1,465.73  in  the  transient  rent  column  as  follows: 
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1945 

Entered  hy 

Exact  Words 

Amount 

Aug.  18 

B.  Miirta 

''Cash  over" 

$    615.73 

Sept.  12 

B.  Miirta 

"Cash"    "Papers" 

200.00 

Oct.  7 

B.  Murta 

"Various  Guests" 

"Trans.  Rent" 

250.00 

"Cash" 

Dec.  5 

B.  Murta 

"Cash  Shortage" 
"Cash" 

400.00 

Dec.  5 

B.  Murta 

"Trans.  Rent" 

200.00 

Total        $1,665.73 

In  addition,  there  are  lump  sum  additions  to  the 
"permanent  rent"  column  of  the  cash  received  journal 
(Pltf.'s  Ex.  9)  in  the  following  amounts: 

July  3,  1945  $105.00 

August  3,  1945  105.00 

November  15,  1945  200.00 


Total        $410.00 

The  lump  sum  additions  to  income  in  1945  were, 
therefore,  $1,665.73  plus  $410.00  or  a  total  of  $2,075.73. 

Covenrment  witness  (/ostello,  who  had  been  the  ac- 
countant making  up  Corbett's  1945  tax  return,  testified 
that  $1,400  had  been  added  to  income  as  an  additional 
cash  item  which  he  had  placed  under  "wagering  and 
other  income"  because  he  advised  defendant  it  was 
better  to  place  it  in  that  category  than  as  "cash  over" 
(R.  683-684).  An  additional  $2,000  was  put  on  the  1946 
return  in  the  same  manner  and  under  the  same  heading 
.(Pltf.'s  Ex. 3,  R,  1039). 
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Government  witness  McCarthy  identified  Unancial 
statements  which  lind  ])een  given  by  the  defendant  to 
the  government  agents,  representing  the  defendant's 
tinanial  position  in  1938  and  Deember  31,  1948,  and 
tliese  were  admitted  over  objection  (R.  739-740,  Pltf.'s 
Kx.  71). 

The  government  then  introduced  into  evidence  over 
objection  hnancial  statements  which  defendant  had 
given  to  his  banks  (K.  741).  These  were  statements  to 
Bank  of  California,  May  16,  1946  and  May  15,  1947 
(Pltf.'s  Ex.  27) ;  to  the  National  Bank  of  Commerce, 
February  1,  1947  and  November,  1947  (Pltf.'s  Ex.  31) ; 
and  statements  sulmiitted  to  the  Peoples  National  Bank 
of  May  15,  1947  and  December  1,  1948  (Pltf.'s  Ex.  38) 
(R.  741-747). 

Testimony  as  to  deiendant 's  hnancial  affairs  between 
1919  and  1938  and  after  1948  was  developed  on  cross- 
examination  of  defendant.  This  testimony  is  outlined 
ill  the  argument. 

SPECIFICATIOINS  OF  ERROR 

Appellant  relies  upon  the  follo\ving  errors  of  the 
Court  below : 

1.  The  Court  erred  in  denying  defeandant's  motion 
for  judgment  of  acquittal  at  the  close  of  the  case,  since 
there  was  not  sufficient  evidence  of  unreported  income 
to  sustain  a  conviction  on  either  count  as  a  matter  of 
law  (Statement  of  Points,  Nos.  2,  3,  16). 

2.  The  Court  erred  in  allowing  government  agents 
Marx  and  Holtberg  to  testify  that  on  the  exhibits  in 
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evidence  certain  amounts  could  be  traced  to  defendant's 
bank  account  when  there  were  no  such  exhibits  in  the 
record  (R.  759-827)  (Statement  of  Points,  No.  19). 

3.  The  Court  erred  in  allowing-  government  agent 
Holtberg  under  the  guise  of  giving  an  accounting  sum- 
mary to  usurp  the  province  of  the  jury  by  testifying 
that  the  evidence  established  receipt  by  defendant  of 
certain  income,  whereas  this  was  not  csta))- 
lished  by  any  books  or  records  but  was  con- 
trary to  them  and  was  only  Holtberg 's  inference 
from  conflicting  testimony.  Plaintiff's  exhibit  74  was 
offered  containing  these  conclusions  of  Holtberg  (R. 
793).  Defendant  objected  on  the  ground  that  it  was 
incompetent,  irrelevant  and  immaterial  (R.  793)  and 
that  since  the  exhibit  was  said  to  be  based  on  all  of  the 
evidence  in  the  case,  it  left  it  too  broad  to  determine 
upon  what  basis  lie  made  his  comjDutations  (R.  795). 
The  Court,  without  ruling  on  the  objection,  directed 
that  a  copy  of  plaintiff's  exhibit  74  be  jDassed  to  each 
juror  and  permitted  Holtberg  to  testify  orally  as  to 
each  item  therein  (R.  795  et  seq.).  Later  the  Court 
admitted  plaintiff's  exhibit  74  (R.  825)  (Statement  of 
Points,  Nus.  1],  19,  20,  21,  22). 

4.  The  Court  erred  in  admitting  plaintiff's  exhibit 
71,  a  written  statement  given  by  defendant  to  agent 
McCarthy  as  to  defendant's  financial  position  in  1938 
and  December  31, 1948  (R.  739-740).  Plaintiff's,  exhibit 
71  showed  net  worth  in  1938  of  approximately  $110,950 
and  on  December  31,  1948  of  $28,021.56.  Defendant's 
objection  was  the  ''basic  objection  plus  definitely  now 
the  objection  that  the  Commissioner  has  not  certified 


any  income  tax  deficiency  authorizing-  this  procedure" 
(R.  740).  The  "basic  objection"  was  that  an  admission 
of  defendant  is  improper,  immaterial  and  incompetent 
until  the  corpus  delicti  was  2:)roved  (R.  6()).  Statement 
of  Points,  Nos.  7,  17,24,26). 

5.  The  Court  erred  in  admitting  plaintiff's  exhibits 
27,  31  and  88,  consisting  of  financial  statements  given 
by  defendant  to  banks  as  follows : 

Exhilut  27 — Statements  to  Bank  of  California 
as  of  May  15,  1947,  February  1, 
1947,  and  May  16,  1946  (R.  136). 

Exhibit  31 — Statements  to  National  Bank  of 
Commerce,  Central  Branch,  as  of 
February  1,  1947  and  November, 
1947  (R.  140). 

Exhibit  38 — Statements  to  Peoples  National 
Bank  as  of  May  15,  1947  and  De- 
cember 1,  1948  (R.  127). 
Defendant  objected  to  these  exhibits  on  the  ground  that 
tliey  were  incompentent  and  immaterial  (R.  127,  136, 
141).   The  Court  reserved  ruling.  They  were  reoffered 
after  introduction  of  plaintiff's  exhibit  71   (R.  740). 
Defendant  renewed  his  objection   (R.  741)   but  they 
were  admitted  (R.  741).    (Statement  of  Points,  Nos. 

IS.  2(n. 

().  The  (Vmrt  erred  in  permitting  the  government  to 
juit  into  evidence  (R.  970-973),  through  questions  to 
defendant,  the  existence  of  and  the  contents  of  a  peti- 
tion for  bankruptcy  filed  by  defendant  in  1925  (Pltf.'s 
Ex.  79  for  identification),  over  the  objection  of  defend- 
ant that  it  was  iimnaterial  (R.  970)  and  without  admit- 


17 

ting  the  exhibit,  the  Court  stating  to  government  coun- 
sel (R.  971): 

' '  The  Court :  Before  I  admit  the  exhibits  as  a 
whole  you  can  direct  the  witness'  attention  to 
those  portions  you  have  in  mind,  *  *  *" 
(Statement  of  Points,  No.  12) 

7.  The  Court  erred  in  jjermitting  the  government  to 
put  into  evidence  (R.  985-987),  through  questions  to 
defendant,  the  fact  of  and  the  details  concerning  a  suit 
against  defendant  for  a  $249  fuel  bill  in  1938  (R.  979- 
980;  Pltf.'s  Ex.  80  for  identification),  over  the  objec- 
tion of  defendant  (R.  984)  and  without  admitting  the 
exhibit.    (Statement  of  Points,  No.  24) 

8.  The  Court  erred  in  permitting  the  government  to 
read  into  evidence  (R.  981-984),  without  having  it 
marked  or  introduced,  an  affidavit  of  defendant  in  1928 
in  which  he  stated  that  he  was  entirely  without  funds 
and  asked  welfare  for  his  wife.  Defendant  objected  to 
the  reading  from  this  affidavit  on  the  ground  that  it 
was  incompetent,  irrelevant  and  immaterial  and  com- 
pletely prejudicial  having  no  reference  to  any  issue 
in  the  case  (R.  982-983).   The  Court  stated  (R.  983) : 

"The  Court:   The  portion  relating  to  the  state 
rnents  made  in  the  affidavit  concerning  his 
financial  status  at  that  time  is  admissable  and 
may  be  referred  to." 
(Statement  of  Points,  No.  13). 

9.  Tlie  Couit  erred  in  permitting  the  government, 
over  defendant's  objection  that  it  was  immaterial  and 
the  trial  should  he  confined  to  the  years  involved  (R. 
992-993),  to  examine  defendant  concerning  the  amount 
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of  income  taxes  lie  liad  paid  since  1948  and  tiie  tax 
status  of  his  sale  of  the  (^laremont  hotel  in  1951  (R. 
991-994).   Statement  of  Points,  No.  14) 

10.  The  Court  committed  plain  error  in  permitting 
the  government  t(^  examine  defendant  as  to  a  large 
iiuinbcr  (►!'  his  Hnancial  Jitfairs  between  1919  and  1938 
ill  an  effort  to  sjiow  Inlsity  in  defendant's  financial 
statement  of  1938  (Pltf.'s  Ex.  71)  which  was  irrelevant 
and  innnat.'iial  (R.  966-987).  (Statement  of  Points, 
Nos.  23,24). 

ARGUMENT 

While  failing  to  establish  that  any  income  of  de- 
fendant in  1945  and  1946  was  unreijorted,  the  govern- 
ment improperly  made  the  contrary  appear  to  the  jury 
by  putting  a  revenue  agent  on  the  stand  as  an  "ex- 
i:)ert"  who  usurped  the  function  of  the  jury  by  as- 
serting as  proven  fact  that  which  was  only  his  own 
personal  iiilf  f^rence.  Also  the  government  improp- 
erly prejudiced  the  jury  by  introducing  irrelevant 
statements  and  attempting  to  prove  them  false. 

This  case  involved  the  operation  of  the  Olaremont 
Hotel  in  Seattle.  The  issue,  for  the  years  1945  and 
1946  in  which  there  were  convictions,  was  whether  de- 
fendant received  income  from  night  rentals,  and  in- 
come from  guests  in  amounts  which  the  guest  ledger 
sheets  showed  as  having  been  granted  to  the  guests 
as  allowances,  which  he  failed  to  report  on  his  re- 
turns. The  evidence  established  and  defendant  ad- 
mitted that  some  night  rentals  had  not  gone  through 
the  books  in  the  ordinarv  wav  and  that  accounts  re- 
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ceivable  from  guests  on  guest  ledger  sheets  liad  been 
reduced  by  allowances  in  some  cases  where  the  guest 
had  actually  paid  his  entire  bill.  Defendant  claimed 
that  he  had  restored  to  income  in  each  year  the  full 
amount  of  these  items  by  lunij)  sum  additions  to  the 
books  and  tax  returns. 

A. 

Insufficient  Evidence  on  Receipt  of  Unreported 
Income  To  Take  Case  to  Jury. 

On  the  evidence  introduced  theie  was  a  reasonable 
doubt,  as  a  matter  of  law,  as  to  whether  defendant 
had  received  any  substantial  unreported  income,  and 
the  case  should  not  have  been  submitted  to  the  juiy. 
In  our  discussion  of  this  point  it  is  important  to  bear 
in  mind  that  the  Claremont  Hotel  was  operated  by 
a  corporation  during  the  first  six  months  of  1945  so 
that  the  night  rentals  and  allowances  involved  are 
those  for  only  the  last  six  months  of  1945  and  for  the 
entire  year  194G. 

J.   ISight  Rentals 

The  only  evidence  as  to  the  amount  of  night  rentals 
not  recorded  in  the  books  in  the  ordinary  way  was 
in  the  testimony  of  government  witness  Vowles.  When 
asked  to  give  an  estimate  of  these  rentals  he  said 
they  might  average  $20  to  $30  a  night  (R.  611).  He 
stated,  however,  that  this  would  not  be  for  the  entire 
period  because  whenever  defendant  was  out  of  town 
Vowles  put  the  niglit  rentals  through  the  books  in 
the  ordinary  way   (R.   611).    He  then  testified  that 


he  had  ko])t  a  written  record  of  these  night  rentals 
wliicli  wcie  not  iccorded  in  tlie  oi'dinary  way,  hut 
had  destroyed  it  when  O.P.A.  controls  went  off  (R. 
611-612).  The  total  of  this  written  record  was  ahout 
$7,200  covering  the  period  from  February  7,  1945 
to  July  1,  1947  (R.  596.  (112,  6:^.8). 

The  testimony  as  to  the  written  record  casts  at  least 
a  reasonable  dou1)t  on  any  calculation  based  on  $20 
l^er  night,  which,  as  we  will  show,  was  used  by  the 
government  agents.  If  we  multiply  $20  by  873  days, 
the  period  covered  by  Vowles'  written  record  from 
February  7,  1945,  to  eJuly  1.  1947,  we  would  reach  a 
tigui'e  of  $17,460,  far  nioie  than  double  that  of  the 
$7,200  total  of  the  writteii  recoj-d.  Vowles'  rec^ollec- 
tion  of  his  actual  written  record  is  more  to  be  ii'usted 
than  his  estimate,  pulled  out  of  the  air,  of  $20  to  $30 
per  night,  particularly  in  view  of  his  testiuKjny  that 
there  were  periods  wlieii  defendant  was  on  trips 
when  these  rentals  wei'e  }»ut  on  the  books  in  the  ordi- 
nary way,  and  tlu'  lack  of  testimony  as  to  the  time 
and  duration  of  these  periods.  Vowles  said  that  de- 
fendant was  away  for  i:)ei'iods  both  in  1945  and  1946 
(R.  610).  Government  witness  Ne^yton  testified  to 
one  such  trip  in  the  hitter  part  of  1945  but  there  was 
no  showing  as  to  the  time  defendant  was  away,  although 
it  appeared  that  the  tri])  began  sometime  prior  to 
November  15,  1945  and  extended  into  1946  (R.  386- 
389). 

Even  from  the  $7,200  total  of  the  former  written 
record  it  is  impossible  to  arrive  at  the  amount  for 
either  the  vear  1945  or  the  vear  1946  with  the  cer- 
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tainty  required  to  sustain  a  conviction.  For  all  that 
appears  in  the  record  the  bulk  of  the  $7,200  could 
have  been  in  1947,  a  year  for  which  defendant  was 
acquitted.  In  a  tax  evasion  case  where  each  year  is 
a  separate  count,  the  burden  is  on  the  government 
to  establish  what  portion  of  this  amount  accrued  dur- 
ing each  separate  year.  U.  S.  v.  Altrnda,  224  F.(2d) 
935,  938  (C.A.  2).  We  submit,  therefore,  that  in  de- 
termining whether  there  was  sufficient  evidence  to 
take  this  case  to  the  jury,  no  income  fi'om  night  rentals 
is  properly  to  be  considered. 

2.   Allowances 

Defendant  approved  a  large  number  of  pink  allow- 
ance slips  (actually  entitled  "guest  credit  slips") 
during  both  1945  and  1946  on  the  basis  of  which  the 
clerks  reduced  the  charges  against  the  guests  appear- 
ing on  the  guest  ledger  sheets. 

No  doubt  was  left  by  the  evidence  that  some  of 
these  allowances  were  legitimate  in  the  sense  that 
the  guests  had  received  the  benfit  of  them  aiid  the 
charges  against  the  guests  on  the  guest  ledger  sheets 
and  the  income  of  the  hotel  were  properly  reduced 
thereby.  See  Statment  of  Facts,  supra.  All  of  the 
govei'nment  witnesses  wlio  had  worked  at  the  hotel 
testilied  that  there  were  legitimate  allowances.  Noj- 
was  doubt  left  l)y  the  evidence  that  some  uf  these 
allowances  were  illegitimate,  in  the  sense  that  the 
guest  had  not  received  the  l)enefit  thereof  but  had 
paid  his  fidl  account  and  the  charges  against  the 
guest  on  the  guest  ledger  sheets  aud  the  income  of 
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the  hotel  were  iini)roi)erly  reduced  thereby.  See  State- 
ment of  Fncts,  su])rn. 

In  attempting  to  jjrove  the  amount  of  illegitimate 
allowances,  the  government  introduced  exhibits  13, 
14.  15,  16,  17,  46,  49,  51,  55,  60,  64,  72  and  73,  a  num- 
ber of  allowance  slips,  some  accompanied  by  guest 
ledger  sheets  and  some  not.  As  to  only  a  portion  of 
these  allowances  however,  was  evidence  offered  to 
.show  whether  the  guest  did  or  did  not  receive  the 
benefit  of  the  allowance.  Nineteen  former  guests  testi- 
fied they  had  received  no  benefit  of  allowance  slips 
totaling  $26.50  in  1945  and  $962.50  in  1946.  Bernice 
Morgan  identified  certain  of  the  guest  ledger  sheets 
which  she  recognized  as  having  been  paid  where  there 
were  allowance  slips  totaling  $752.26  in  1946.  Lor- 
elta  Newton  testified  to  various  specific  guest  ledger 
sheets  as  having  been  paid  where  allowance  slijjs 
totaled  $100  in  1945  and  $904.39  in  1946.  Irene  Krueger 
testified  that  one  slip  for  $110.75  in  1945  marked 
"cash  shortage"  involved  an  entry  in  her  writing  and 
that  she  had  never  been  short  in  her  cash  (R.  213). 
She  mentioned  some  other  allowances  but  stated  that 
she  did  not  know  whether  the  guests  had  actually 
received  the  benefit  thereof  (R.  213).  Vowles  testi- 
fied to  two  allowance  slips  of  $15.44  in  1945  and 
$47.14  in  1946  where  the  guest  had  actually  paid 
(R.  616-618). 

During  the  testimony  of  Loretta  Newton  she  was 
handed  (R.  357)  a  group  of  ledger  sheets,  plaintiff's 
exhibit  15,  which  had  been  identified  by  agent  Mc- 
Carthy simply  as  a  group  of  guest  ledger  sheets  and 
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guest  credit  tickets  (R.  106).  Newton  had  pievi- 
ously  testified  that  she  had  examined  the  cash  sheets 
and  guest  ledger  sheets  for  the  Claremont  Hotel  and 
had  "picked  out  the  cash  sheets  with  the  ink  eradica- 
tions on  them  and  where  the  allowances  had  been  made 
in  my  handwriting  on  the  guest  ledger  sheets"  (R. 
356).  However,  it  developed  on  cross-examination  that 
she  had  not  picked  them  out  but  they  had  been  seg- 
regated by  the  agents  and  then  shown  to  her  (R.  399). 

The  following  testimony  was  given  by  Newton  (R. 
357): 

"Q.  I  will  hand  you  Exhibit  15  which  has  been 
identified  as  ledger  sheets  of  the  Claremont  Hotel 
during  the  years  1945,  '46  and  '47  and  ask  if  you 
can  identify  those  yourself? 

"A.    Should  I  go  through  all  of  these? 

"Q.  No,  can  you  tell  if  those  are  the  same  ones  ? 

"A.    Yes,  those  are  the  same  ones. 

"Q.  And  do  you  know  whether  or  not  you 
showed  Mr.  Holtberg  and  were  thereafter  segre- 
gated and  put  in  the  condition  they  are  now? 

"A.  Yes." 

Inasmuch  as  Newton  had  previously  testified  that 
she  had  never  given  an  allowance  for  room  rentals  or 
total  charges  to  a  guest  ledger  sheet  where  the  money 
had  not  already  been  paid  (R.  355),  the  government 
may  contend  that  all  of  the  allowancecs  in  the  ledger 
sheets  in  plaintiff's  Exhibit  15  had  by  this  testimony 
been  proved  to  have  been  received  by  defendant. 

This  testimony  does  not  meet  the  exactness  required 
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for  conviction  in  a  criminal  case.  Tlic  testimony  shows 
that  Newton  did  not  examine  the  ledger  sheets  in 
l)laintii¥'s  Exhibit  15  when  handed  to  her  on  the 
stand  and  she  did  not  state  definitely  that  each  allow- 
ance thereon  liad  hccn  entered  by  her.  She  merely 
looked  at  the  pile  of  sheets.  She  was  merely  assuming 
that  the  «>rou])  handed  to  her  was  the  same  as  some 
she  had  previously  seen.  There  was  no  exact  testi- 
monj"  })y  anyone  as  to  who  wrote  on  each  of  these 
sheets  and  what  the  particular  entries  represented. 
It  appears  from  the  cross-examination  that  the  basic 
decision  as  to  the  handwriting  involved  was  not  made 
by  her  l)ut  ))y  someone  who  did  not  testify. 

As  a  matter  oi*  fact,  in  examining  the  ledger  sheets 
comprising  plaintiff's  Exhibit  15  one  finds  that  there 
are  sheets  where  there  are  no  entries  under  either 
cash  or  allowances,  other  sheets  where  no  allowance 
entries  appear  but  only  entries  of  cash  received, 
which  the  evidence  showed  was  picked  up  as  income 
on  the  books.  While  some  sheets  show  erasures  in 
the  cash  column  and  entries  in  the  allowance  column, 
others  show  erasures  in  the  allowance  column  and 
entries  in  the  cash  colmnn  and  others  show  no  erasures 
at  all.  Moreover,  the  entries  of  allowances  on  these 
sheets  appear  to  be  in  more  than  one  handwriting. 
This  confusion  is  highlighted  by  Newton's  own  testi- 
mony as  to  the  very  first  sheet,  where  she  stated  that 
the  allowance  was  not  in  her  handwriting  (R.  357) 
despite  her  basic  testimony  that  she  had  picked  out 
slieets  where  the  allowances  had  been  made  in  her 
writing'. 


We  submit  that  this  haphazard  uiethocl  of  proof 
does  not  establish  beyond  reasonable  doubt,  for  a 
specific  item  tax  prosecution,  that  defendant  received 
as  income  any  specific  amoiuits. 

The  govermneiit  also  jjut  on  witness  Baimian  who 
had  fiuned  certain  cash  sheets  to  ascertain  entries 
that  had  been  removed  by  ink  eradicator.  Photo- 
graphs of  these  cash  sheets  were  introduced  as  plain- 
tiff's exhibits  52  to  62  (R.  546-547).  Bauman  indi- 
cated that  cash  entries  tying  in  with  allowances  had 
been  made  and  erased  in  connection  with  guest  charges 
totaling  $566.64  in  1945  and  $388.91  in  1946.  State- 
ment of  Facts,  supra.  \Vhile  this  is  not  direct  evidence 
of  receipt  by  defendant  of  the  money  and  still  re- 
quires an  inference  by  the  jury,  we  have  included 
these  cash  sheet  entries  among  those  as  to  which  evi- 
dence of  receipt  was  introduced  in  order  to  lean  back- 
ward in  the  matter. 

In  the  above  evidence  as  to  receipt  by  defendant  of 
allowances,  however,  there  were  duplications  of  $15.44 
in  1945  and  $298.22  in  1946.   See  Appendix  E. 

In  smnmary  we  find  that  there  was  some  evidence 
tending  to  establish  that  defendant  had  received 
allowances  in  the  following  amoimts: 

Witness  1945  1!)4<) 

Various  guests  $  26.5U  $    962.50 

Bernice  Morgan  752.26 

Loretta  Newton  lou.uo  904.39 

Irene  Krueger  110.75 

Harold  Vowles  15.44  47.14 


26 
Arthur  Bauman  566.44         388.91 


$819.13     $3,055.20 
Less  duplications  15.44         298.22 


Total  $803.69     $2,756.98 

There  was  no  other  testimony  showing  any  addi- 
tional allowance  slips  to  have  inured  to  the  benefit 
of  defendant  except  the  testimony  of  revenue  agent 
Marx  now  to  be  discussed. 

3.     Revenue  Agent  Marx  improperly  testified  to  conclu- 
sions from  evidence  not  introfluced. 

At  the  outset  of  the  trial  defendant's  counsel  asked 
for  exclusion  of  witnesses  (R.  53).  All  witnesses  were 
excluded  excej^t  that  three  witnesses,  agents  McCarthy 
and  Holtberg  and  foi'mer  agent  Marx  were  permitted 
to  remain  at  the  government  coiuisel  table  through- 
out the  trial  on  the  representation  that  the  testimony 
of  Marx  to  a  degree  and  of  Holtberg  entirely  would 
be  based  on  their  continued  presence  in  the  court- 
room (R.  83-86). 

When  Marx  took  the  stand  he  was  qualified  as  an 
expert  certified  public  accountant  (R.  759-760).  After 
some  preliminary  matters  he  was  asked  if  he  had  made 
a  comparison  of  allowances  with  certain  bank  deposit 
slips  in  evidence.  He  replied  that  he  had  made  analysis 
of  the  deposit  slips  of  the  various  bank  accounts  in 
evidence  to  determine  unidentified  currency  depos- 
its. Government  counsel  then  outlined  the  exhibit 
numbers  of  the  deposit  tickets  in  evidence  and  Marx 
stated  that  his  analysis  included  defendant's  personal 
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accounts  but  not  the  Claremont  Hotel  account  itself 
(R.  764-765). 

Marx  was  then  asked  il  he  had  examined  the  ac- 
counts foi'  other  than  currency.  He  testified  that  he 
had  made  a  comparison  of  the  deposit  tickets  and  the 
allowance  tickets  to  find  individual  check  deposits  cor- 
responding to  allowance  slips  (R.  766).  He  then  read 
the  date  (July  2,  1945)  and  amount  ($15.00)  of  an  al- 
lowance slip  in  plaintiff's  Exhibit  73- A  and  stated  that 
there  was  a  check  deposited  to  the  Bank  of  California 
July  3  (R.  767).  He  asked  if  he  should  read  all  of  the 
information  on  each  ticket.  The  Court  then  stated  (R. 
768): 

"Those   exhibits  are  in   evidence,   Mr.   Marx,  so 
that   anything  that  appears  from  them  may  be 
properly  read. ' ' 
To  the  inquiry  of  defense  counsel  as  to  information 
concerning   checks  deposited   to   the   Claremount   ac- 
count, the  Court  then  said  (R.  768)  : 

''I  am  merely  telling  Mr.  Marx  anything  that 
appears  on  those  papers  is  already  before  the 
jury    ..." 

Marx  then  read  oft*  allowance  slips  for  1945  totaling 
$1,989.88  and  as  to  each  slip  testified  that  there  was 
a  deposit  in  like  amount  in  the  following  day  in  the 
(.Uaremont  Hotel  account  in  the  Bank  of  California. 
He  testified  to  the  total  only  of  individual  check  de- 
posits in  the  same  bank  in  1946  of  $269.91,  where,  he 
said,  he  had  likewise  traced  the  amount  of  specific 
allowance  slips.  He  testified  to  the  total  only  of  in- 
dividual check  deposits  in  the  National  Bank  of  Com- 
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nierce  account  of  $497.14  in  1945  and  $29.95  in  1946, 
where  likewise  he  said  he  had  traced  allowance  slips 
(R.  7(39-772). 

As  Marx  then  shifted  from  check  dej^osits  to  cur- 
rency deposits  the  Court  stated  (R.  774) : 

"Mr.  Marx  is  merely  making  computations  of 
exhibits  that  are  already  in  evidence  bringing  out 
certain  features  about  them  that  is  proposed  which 
is  an  entirely  proper  thing  to  do." 

The  fact  is  that  there  were  and  are  no  deposit  tickets 
at  all  in  evidence  for  the  Bank  of  California  for 
1945.  The  bank  official,  Hobart,  testified  that  his  bank 
had  routinely  destroyed  all  deposit  tickets  for  that 
year  (R.  132-133). 

It  is  evident  that  while  giving  the  Court  and  jury 
the  impression  that  he  was  merely  summarizing  ex- 
hibits in  evidence,  Marx  was,  in  fact,  as  to  the 
$1,989.88  identified  by  him  as  having  gone  into  the 
Bank  of  California  in  1945,  testifying  on  the  basis  of 
information  not  in  the  record.  While  it  might  be  that 
lie  had  examined  the  deposit  tickets  prior  to  their 
destruction,  there  was  no  mention  of  this  fact,  no 
request  to  introduce  secondary  evidence  and  no  op- 
portunity to  cross-examine  on  w4io  gathered  the  in- 
formation he  was  reading,  the  source  of  it,  how 
thoroughly  and  accurately  the  information  was  pre- 
pared and  like  questions.  As  the  record  here  stands 
there  is  no  way  the  accuracy  of  the  testimony  given 
can  be  tested. 

The  importance  of  being  able  to  test  the  accuracy 
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of  the  testimoiiy  is  shown  when  the  deposit  tickets 
for  1945  in  the  National  Bank  of  Commerce  account, 
which  are  in  evidence  as  plaintiff's  Exhibit  29,  are 
examined.  Marx  testified  that  he  had  matched  $497.14 
in  allowances  on  plaintiff* 's  Exhibit  73  with  check  de- 
posits listed  on  these  1945  National  Bank  of  Com- 
merce dejDosit  tickets  (R.  771).  Yet  examination  of 
these  dei30sit  tickets  with  the  allowances  in  plain- 
tiff's exhibit  73  fails  to  disclose  a  single  check  deposit 
in  the  same  amount  as  an  allowance. 

This  testimony  had  an  importance  in  the  trial  going 
far  beyond  the  dollar  amounts  actually  involved.  It 
had  a  tendency  to  lead,  and  it  is  obvious  that  the  gov- 
ermnent  introduced  it  for  the  purpose  of  leading  the 
jury  to  believe  that  as  a  general  practice  the  allow- 
ances showed  up  in  Corbett's  bank  accounts.  More- 
over it  was  the  testimony  as  to  the  1945  Bank  of 
California  dej^osits  that  stood  out  in  this  respect  be- 
cause each  separate  allowance  and  deposit  was  men- 
tioned and  the  total  was  substantial  while  the  accounts 
from  other  banks  and  other  years  were  not  substan- 
tial ill  amount  and  were  not  presented  in  detail.  This 
testimony  was  followed  immediately  by  testimony  as 
to  the  total  of  currency  deposits  each  year  in  the  vari- 
ous bank  accounts,  the  attempted  inference  obviously 
Ijeing  that  those  allowances  not  traced  into  check 
deposits  found  their  way  into  currency  deposits. 

The  impropriety  of  testimony  of  a  government  agent 
based  on  material  not  in  the  record  and  the  accuracy 
of  which  there  is  no  opportunity  to  test  by  cross- 
examination  is  expounded  in  the  case  of  United  States 
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V.  ]Var(l,  169  F.(2d)  460  (0.  A.  3).  There  a  former 
agent  of  the  Federal  Bureau  of  Investigation  siun- 
marized  invoices  which  he  said  were  unsupported  by 
the  testimony.  It  appeared  that  in  reaching  his  con- 
clusion as  to  which  invoices  were  unsupported  he 
relied  on  material  outside  the  record,  specifically  in- 
formation as  to  when  shijjs  were  in  port  and  informa- 
tion in  sworn  statements  taken  by  the  F.B.I,  from  a 
number  of  employees.  The  Circuit  Court  reversed 
convictions  for  conspiracy  to  defraud  the  United 
States  saying  (p.  462) : 

".  .  .  Nor  may  expertness  be  the  medium  for 
injecting  into  the  record  material  and  informa- 
tion not  a  part  of  the  expert's  qualifications  and 
otherwise  inadmissible  through  his  lips. 

"The  effect  of  Johnson's  testimony  was  not  sim- 
ply to  exclude  'some  government  testimony.' 
Rather  it  affirmatively  declared  the  unreliability 
of  records  and  witnesses  on  a  basis  neither  ac- 
cessible to  the  jury,  nor  assessable  by  it." 

Similarly  at  bar,  Marx  declared  that  substantial 
allowances  appeared  as  dej^osits  in  defendant's  bank 
account  in  1945  on  a  basis  neither  accessible  to  the 
jury  nor  assessable  by  it.  The  result,  as  the  Third  Cir- 
cuit pointed  out  in  the  Ward  case  at  169  F.(2d)  p. 
463,  is  to  give  the  jury  an  illegitimate  premise  for 
resolving  the  issue  before  it. 

We  submit  that  tliis  testimony  of  Marx  constituted 
reversible  error,  in  and  of  itself,  going  to  the  entire 
case.  We  further  submit  that  in  any  tabulation  as  to 
whether  the  government   introduced  evidence  of  in- 
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come  not  put  through  the  l)()oks  exceeding  defendant's 
restorations  to  income,  Marx's  purported  tracing  of 

1945  deposits  should  not  be  inchided.  This  applies 
not  only  to  the  1945  Bank  of  California  account  but 
also  to  the  1945  National  Bank  of  Conunerce  account 
where  no  tracing  is  possible  to  the  deposit  slips  in 
evidence. 

4.     Lump  sum  restorations  to  income. 

Government  witness  Murta,  the  l)ookkeeper,  testi- 
fied that  Corbett  from  time  to  time  gave  her  cash  in 
liunp  sums  that  he  called  "overages"  which  she  put 
in  the  bank  and  added  to  income  (R.  269-270,  285,  318- 
314,  320).  One  of  these  lump  sums  was  deposited 
March  20,  1946,  and  added  to  income  on  the  cash  sheet 
for  March  19,  1946,  in  the  sum  of  $600  (R.  315-316), 
Pltf 's.  Ex.  1] ) .  Another  in  the  sum  of  $350  was  pointed 
out  by  government  witness  Newton  as  added  to  income 
on  April  28,  1946  (R.  404,  Pltf's.  Ex.  11). 

Agent  Marx  testified  that  he  had  examined  the  cash 
sheets  in  evidence  as  plaintiff's  exhibits  10,  11  and 
12  and  had  found  lump  sum  additions  to  income 
thereon   totaling  $1,465.73   in   1945   and   $5,106.25   in 

1946  (R.  763). 

Examination  of  the  cash  sheets  (Pltf.'s  Exs.  11  and 
12)  discloses,  as  outlined  in  detail  in  the  Statement  of 
Facts  herein,  that  the  lum])  sum  restorations  to  in- 
come in  1945  actually  were  $2,075.73. 

In  addition,  government  witness  Costello,  the  cer- 
tified public  accountant  who  had  drawn  up  defendant 's 
1945  tax  return,  testified  that  defendant  had  him  add 
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$1,400  to  income  on  that  return  as  "cash  over,"  which 
Costello  put  under  the  heading  of  "wagering  and 
other  income"  (R.  ()83-()84,  Pltf.'s  Ex.  67).  A  similar 
amount  of  $2,000  was  added  to  income  on  the  return 
for  1946  (Pltf.'s  Ex.  3,  R.  1039).  The  books  of  ac- 
count in  evidence  show  that  the  hunp  sum  additions 
in  the  cash  sheets  of  $2,075.73  in  1945  and  $5,106.25 
in  1946  found  their  way  into  the  gross  rental  income 
from  the  hotel  on  the  1945  and  1946  returns  and  are 
separate  from  and  in  addition  to  the  $1,400  and  $2,000 
added  directly  on  the  1945  and  1946  returns.  The  total 
restorations  to  income  by  defendant  in  1945,  there- 
fore, were  $3,475.73,  and  in  1946,  $7,106.25. 

5.     ISewtoit's   salary  checks 

During  the  first  six  months  of  1945  when  the  Clare- 
mont  Hotel  was  operated  by  a  corporation,  Loretta 
Newton  was  vice-president  of  the  corporation  (R. 
382).  She  received  salary  checks  as  vice-president 
which  she  estimated  totaled  $350  or  $360  which  she 
testilied  she  returned  to  defendant  (R.  383-384).  Marx 
testified  the  salary  totaled  $368.80  for  the  year  1945 
from  wliich  $73.76  was  withheld  so  that  the  checks 
totaled  $295.04  (R.  776).  Defendant  denied  that  the 
checks  were  given  to  him  (R.  942). 

When  asked  whether  she  had  ever  received  any  of 
this  income,  Newton  testified: 

"Well,  that  is  hard  to  say  because  I  received  some 
money  of  my  own  and  I  don't  know  whether  it  was 
all  mixed  up  together."   (R.  384) 

Also  she  testified  she  received  an  income  tax  refund 
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from  the  withholding  (K.  384). 

There  was  no  further  showing  that  defendant  re- 
ceived the  benefit  of  these  checks.  The  records  of  the 
corporation  were  not  introduced  so  that  it  could  be 
determined  whether  the  checks  were  cancelled  and 
the  fluids  returned  to  the  corporation.  There  was  no 
evidence  to  show  how  much  if  any  on  accomit  of  these 
checks  New1:on  had  received  mixed  up  with  other 
moneys  of  her  own. 

In  any  event,  the  amount  involved  in  these  checks 
was  so  small,  particularly  in  comparison  with  the 
unreported  income  asserted  by  the  goverimient  in  its 
sununai-y  on  the  night  i-entals  and  allowances,  that 
it  cannot  be  assumed  that  the  jury  would  have  con- 
victed if  this  were  the  only  issue  submitted  to  them. 
Moreover,  even  adding  the  amount  of  these  checks  to 
income  not  put  through  the  books,  still  the  amount 
of  such  income  does  not  equal  the  lump  sum  restora- 
tions to  income,  as  we  point  out  later. 

6.  Total  income  shown  to  have  been  received  by  de- 
fendunt  and  not  included  in  regular  accounts  did 
not   exceed  restorations   to   income. 

Unless  there  was  evidence  on  which  the  jury  could 
have  found  beyond  a  reasonable  doubt  that  substan- 
tial allowances  and  night  rentals  were  received  by  de- 
fendant and  not  reported,  the  case  should  not  have 
been  submitted  to  the  jury.  When  the  evidence  as 
above  analyzed  is  considered  together,  it  is  evident 
that  it  does  not  support,  beyond  a  reasonable  doubt, 
a   conclusion   of   um-eported    income.     In     fact,    the 
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amounts  established  as  having  been  received  by  de- 
fendant and  not  put  through  as  regular  bookkeeping 
entries  were  more  than  offset  by  the  lump  sum  addi- 
tions to  income. 

As  pointed  out  above,  allowances  shown  to  have 
been  deducted  from  income  but  as  to  which  there  was 
evidence  that  they  were  not  actually  received  by  the 
guests  totaled  $803.69  for  1945  and  $2,756.98  for  1946. 
The  1945  allowance  slips  purportedly  traced  into  de- 
posits by  Marx  we  do  not  add  to  this  figure  because 
based  on  material  not  in  evidence  or  not  traceable  in 
the  case  of  deposit  slips  in  evidence.  If  we  add,  how- 
ever, the  $299.86  traced  by  Marx  into  deposits  in  1946 
to  the  amounts  above  stated,  we  arrive  at  $803.69  for 
1945  and  $3,056.84  for  1946,  as  to  which  there  is  some 
evidence  to  sustain  a  determination  that  the  guests 
had  not  received  the  benefit  of  the  allowances. 

Nevertheless,  as  pointed  out  above,  the  lump  sum 
restorations  to  income  on  the  cash  sheets  and  income 
tax  returns  totaled  $3,475.73  in  1945  and  $7,106.25 
in  1946,  substantially  in  excess  of  the  improper  allow- 
ances so  established.  There  was  no  evidence  to  contra- 
dict defendant's  testimony  that  these  limip  sum  ad- 
ditions were  made  to  restore  to  income  on  his  tax  re- 
turns the  amounts  withheld  or  removed  from  the 
ordinary  records.  In  fact  agent  Marx  gave  defendant 
credit  for  the  restorations  made  on  the  cash  sheets 
but  for  some  reason  Marx  ignored  the  additional 
amounts  added  to  the  returns  despite  the  fact  that 
they  were  not  a  duplication  of  the  income  restored 
on  the  cash  sheets. 
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We  have  not,  in  this  comparison,  added  anything 
to  income  not  regularly  entered  in  the  books  by  reason 
of  niglit  rentals.  This  is  l>ecause,  as  above  pointed  out, 
there  was  no  proi3er  jn'oof  of  the  amount  of  these 
night  rentals.  Nevertheless,  even  if  we  add  an  amount 
based  on  the  assmnption  that  the  $7,200  total  uf  these 
night  rentals,  as  kept  by  Vowles  on  his  written  record, 
was  received  evenly  month  after  month,  there  is  still 
no  unrei)orted  income  shown.  The  figure  of  $7,200 
was  for  the  period  of  February  7,  1945,  to  July  1,  1947, 
api^roximately  29  months  (R.  596,  633).  This  would 
be  approximately  $250  per  month  or  $1,500  for  the 
last  six  months  of  1945  and  $3,000  for  the  year  1946. 
Adding  these  to  the  allowance  figures  above  men- 
tioned of  $803.69  for  1945  and  $3,056.84  for  1946  we 
would  get  totals  of  $2,303.69  for  1945  and  $6,056.84 
for  1946,  still  under  the  restorations  to  income  of 
$3,475.73  in  1945  and  $7,106.25  in  1946. 

While  the  govermnent  introduced  as  exhibits  al- 
lowance slips  totaling  $14,959.84  in  1945  and  $17,- 
542.83  in  1946,  it  is  speculation  as  to  whether  the 
allowances  in  evidence,  other  than  those  outlined  above 
as  to  which  there  was  specific  evidence,  actually  inured 
to  the  benefit  of  the  guests  or  whether  they  inured 
to  the  benefit  of  defendant  and  the  case  should  not 
have  gone  to  the  jury  for  them  to  make  such  a  specu- 
lation. 

Myrtle  Cole,  public  stenographer  who  had  been  a 
permanent  guest  in  the  years  here  involved  testified 
that  her  bill  would  show  a  charge  of  $158  or  $160  a 
month  and  then  an  allowance  would  be  deducted  which 
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brought  it  down  to  $90  per  month  (R.  873-874).  Sho 
paid  rental  I'or  another  permanent  guest  and  it  was 
liandled  in  the  same  way  (R.  875).  She  had  paid  her 
bill  in  this  manner  to  Newton  (R.  875). 

Also  Ethel  Beers,  who  has  resided  at  the  ( Uaremont 
for  twenty  years,  testified  that  her  monthly  bill  would 
contain  a  charge  of  $183  or  $185  from  which  an 
allowance  was  deducted  leaving  a  net  which  she  paid, 
which  during  O.P.A.  control  was  $52.50.  She  likewise 
had  often  paid  Ne^vton  on  this  basis  (R.  877-879). 

Examination  of  the  guest  ledger  sheets  in  evidence 
discloses  that  a  large  number  of  the  allowances,  rather 
than  constituting  the  amount  of  the  bill  of  a  guest 
checking  out,  as  Newton's  testimony  would  indicate, 
were  of  the  type  testified  to  by  witnesses  Cole  and 
Beers — that  is,  they  were  credits  on  the  accounts  of 
long-staying  guests,  occurring  during  their  stay  rather 
than  at  a  time  of  checking  out,  the  credit  being  in  an 
amount  entirely  different  from  the  balance  of  the  ac- 
count on  the  day  the  credit  was  entered.  The  impres- 
sion could  be  drawn  from  these  ledger  sheets  therefore 
that  the  allowances  represented  reductions  in  the 
charges  to  long-staying  guests  to  bring  their  actual 
pa}^nents  in  line  with  the  O.P.A.  ceilings.  In  this  con- 
nection it  is  implicit  in  much  of  the  testimony  in  the 
case  that  O.P.A.  ceilings  for  long-staying  or  so-called 
"permanent  guests"  were  less  than  for  transient 
guests.  If  a  guest  started  off  at  a  particular  rate  per 
day  and  then  stayed  long  enough  to  come  under  lower 
O.P.A.  ceiling,  a  lump  smn  allowance  of  the  kind 
found  in  the  ledger  sheets  in  evidence  could  be  in 
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order  so  as  to  bring  the  rate  charged  from  the  be- 
ginning down  to  permissible  levels.  At  the  least  we 
point  out  that  there  is  nothing  in  the  evidence  which 
clearly  prevents  this  as  a  possible  inference  in  these 
instances. 

Another  indication  of  the  unreliability  of  taking  all 
of  the  allowance  slips  introduced  as  having  iimred 
to  the  benefit  of  defendant  is  that  in  spite  of  the  testi- 
mony of  Holtberg,  to  which  we  will  later  refer,  that 
the  allowance  slips  introduced  contained  no  allow- 
ances to  employees,  plaintiif's  exhibits  15,  72  and  78 
in  fact  include  $229.45  in  1945  and  $861.82  in  1946 
in  allowances  to  the  few  employees  mentioned  by 
defendant  in  his  testimony.  See  Statement  of  Facts, 
supra.  There  were  37  clerks  alone  in  1945  and  1946 
(R.  896).  On  the  basis  of  analysis  of  one  month's 
allowances  (July,  1946),  defendant  read  a  number  of 
specific  employee  allowances  from  the  allowance  jour- 
nal (Pltf.'s  Ex.  9)  and  testified  that  allowances  to 
employees  would  average  $1,000  per  month  (R.  907, 
908). 

On  appraisal  of  all  these  factors  it  is  evident  that 
any  conclusion  that  defendant  received  the  benefit 
of  the  amounts  of  allowances  not  specifically  proven 
to  have  been  received  by  him  is  pure  speculation. 
There  is  not,  in  the  record,  proof  from  which  a  jury 
could  find,  beyond  a  reasonable  doubt,  that  any  of 
these  allowance  slips  beyond  those  actually  so  proven 
were  income  of  the  defendant  and  the  Court  below 
should  have  sustained  defendant's  motion  for  judg- 
ment of  acquittal  at  the  conclusion  of  the  trial. 
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B. 

Exhibit  74  and  Testimony  of  Agent  Supporting 
it  Usurped  the  Function  of  the  Jury. 

Even  if  there  were  sulficieiit  evidenee  properly  tu 
take  the  case  to  the  jury,  nevertheless  the  issue  as 
to  whether  defendant  received  unrecorded  income  in 
an  amount  greater  than  the  income  restored  to  the 
books  and  returns  was  one  to  lie  decided  by  the  jury 
and  the  jury  alone.  Agent  Holtberg,  however,  was  per- 
mitted to  testify  both  orally  and  by  means  of  govern- 
ment's Exhibit  74  in  a  maimer  that  usurped  this  ex- 
clusive function  of  the  jury.  He  drew  the  sj^eculation 
or  inference  as  to  the  receipt  of  allowances  and  night 
rentals  himself  and  despite  the  fact  that  his  conclu- 
sions were  his  own  personal  opinion  or  i)erhaps,  more 
accurately,  were  the  government's  contentions,  they 
were  given  to  the  jury  as  if  they  were  established  fact. 

Holtberg  was,  as  we  have  pointed  out,  iiermitted 
to  remain  at  government  counsel  table  throughout  the 
trial.  He  was  the  final  witness  for  the  government.  He 
testified  that  he  had  heard  all  of  the  evidence  intro- 
duced at  the  trial  and  from  this  evidence  he  had  com- 
l)uted  the  net  income  and  tax  due  thereon  for  the  de- 
fendant for  the  years  involved  (R.  793).  He  identi- 
fied a  computation  of  this  net  income  and  tax  (Pltf.'s 
Ex.  74  reproduced  as  Appendix  F  to  this  brief).  De- 
spite defendant's  objections  to  this  exhibit  (R.  793, 
795),  duplicate  copies  were  passed  out  to  each  juror 
(R.  795),  even  before  it  was  admitted.  It  was  later 
admitted  (R.  825)  and  was  sent  to  the  jury  room  (R. 
1130). 
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111  his  testimony  and  in  plaintiff's  Exhibit  74  Holt- 
berg  stated  that  on  the  basis  of  the  documents  and 
testimony  in  evidence  which  he  had  heard  while  sit- 
ting at  the  trial  (R.  793,  794),  there  was  unreported 
night  rental  income  for  1945  of  184  days  at  $20  a  day, 
or  $3,680,  and  for  1946  of  365  days  at  $20  a  day,  or 
$7,300  (R.  796,  799).  He  likewise  testitled  that  there 
were  allowances  restored  to  rental  income  for  1945 
of  $14,959.84  and  for  1946  of  $17,542.83,  these  being 
the  total  of  all  allowance  slips  introduced  in  evidence 
(R.  797,  799).  On  this  basis  he  testified  that  there 
was  a  tax  deficiency  of  $4,120.45  for  1945  (R.  798) 
and  $3,922.59  for  1946   (R.  803). 

On  cross-examination  defendant's  counsel  tried  to 
bring  out  that  these  conclusions  of  Holtberg  were 
based  on  speculation  and  were  not  a  computation 
based  on  income  proved  to  have  been  received  by  de- 
fendant. He  drew  the  admission  from  Holtberg  that 
to  the  extent  that  an  allowance  in  the  documents  in 
evidence  was  a  legitimate  allowance  in  which  no  cash 
came  in,  the  item  would  come  off  his  allowances  (R. 
809).  Also  Holtberg  admitted  that  any  cash  recorded 
in  the  books  from  night  rentals  would  come  out  of 
his  computation  and  he  said  he  recollected  Vowles' 
testimony  that  the  total  of  the  memorandum  Vowles 
kept  was  $7,200.00  (R.  808). 

On  redirect  examination,  however,  Holtberg  testi- 
fied  (R.  821): 

"Q.   Were  any  allowances  to  guests,  to  employ- 
ees in  any  way  included  in  the  figure  you  have  used? 
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*'A.    No,  sir." 
Also  he  testified  on  recross-examiiiation  (R.  822-823) : 

''Q.  Do  you  know  whether  or  not  the  docu- 
ments in  evidence,  as  you  say,  where  allowances 
were  made,  cover  the  rooms  occupied  by  em- 
ployees ? 

''A.  They  do  not. 

''Q.  They  do  not? 

"A.    The  documents  in  evidence  do  not  include 
-the  guest  ledger  sheets  in  evidence  do  not 


include  the  allowances  to  employees." 
Moreover,  on  redirect  examination  Holtberg  testi- 
led  with  reference  to  the  total  allowances  contained 
in  the  allowance  journal  of  the  hotel  in  comparison 
with  the  lesser  total  of  the  allowance  slips  introduced 
in  evidence,  which  Holtberg  used  for  his  computa- 
tion, in  such  a  manner  as  to  make  it  appear  to  the 
jury  that  all  allowances  where  employees  or  guests 
had  actually  received  the  benefit  had  been  taken  out 
and  that  Holtberg  had  used  only  allowances  as  to 
which  the  proof  left  no  question  that  defendant  and 
not  the  guest  or  an  emi)loyee  had  received  the  benefit 
(R.  817-822). 

With  regard  t<>  the  computation  of  unrej^orted  night 
rentals  at  $20  a  day,  Holtberg  testified  that  he  was 
using  the  testimony  of  Mr.  Vowles  as  computed  by 
Mr.  Marx  (R.  796).  Marx  testified  as  follows  (R. 
777): 

"A.    (Continuing)    As  I  recall  Mr.  Vowles'  tes- 
timony he  stated  that  on  an  average  that  five  to 
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six  rooms  were  rented  each  night  and  not  re- 
corded, and  that  he  would  estimate  the  amount 
to  be  between  $20  and  $30  a  night.  Now  I  have 
made  a  computation  based  on  this  minimum  esti- 
mate feeling  that 

"The  Court.  Regardless  of  wliat  you  felt  about 
it  you  took  his  minimum? 

"The  Witness.   That  is  correct. 

"A.  (Contiiming)  In  1945  from  July  1  to  the 
end  of  the  year  we  have  184  days  at  $20  a  day  or  a 
total  unreported  income  of  $3,680.  For  the  year 
1946  we  have  365  days  at  $20  a  day  totaling  $7,300 
in  unreported  income.     .     .     ." 

Thus  on  the  two  issues  heretofore  discussed  as  to 
which  if  tliere  were  to  be  a  conviction,  it  was  necessary 
for  the  jury  to  infer  that  defendant  received  amounts 
of  income  in  excess  of  restorations  (our  basic  position 
being  that  what  would  be  required  would  be  not  an 
inference  but  a  speculation),  Holtberg,  with  the  as- 
sistance of  Marx,  in  eifect  took  these  crucial  issues 
away  from  the  jury  and  made  it  apjDcar  unnecessary 
for  the  jury  to  try  to  recall  the  basic  testimony  and 
exhibits  to  determine  for  themselves  whether  defend- 
ant did  or  did  not  receive  such  income.  Holtberg  spe- 
cifically told  the  jury  that  the  total  of  the  allowance 
slips  in  evidence  which  he  had  used  for  his  figures, 
did  not  include  any  allowances  to  guests  or  employees. 
If  not,  then  it  appeared  that  defendant  and  not  guests 
and  employees  had  received  the  benefit  of  these 
allowances  so  that  it  was  not  necessary  for  the  jury 
to  give  the  matter  any  further  thought. 
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In  thus  making  his  own  inference  appear  to  the 
jury  as  established  fact,  Holtberg  testified  not  only 
improperly  but  also  incorrectly.  While  it  is  not  pos- 
sible on  this  record  to  determine  how  much  of  the 
allowances  benefited  the  guests  and  employees  and 
how  nnich  ])enefited  defendant,  it  is  clear  that  the 
allowance  slips  used  by  Holtberg  included  allowances 
to  employees,  as  previously  pointed  out. 

Moreover,  as  to  Mr.  Vowles'  testimony  on  the  night 
rentals,  we  have  heretofore  mentioned  that  to  take 
$20  a  night  for  every  night  is  entirely  improper  be- 
cause Mr.  Vowles'  testimony  indicated  clearly  that 
all  of  the  night  rentals  were  regularly  put  on  the 
books  during  periods  of  time,  the  length  of  which 
the  govei'mnent  did  not  show,  and  for  the  further 
reason  that  Mr.  Vowles'  written  record  casts  sub- 
stantial doubt  on  the  accuracy  of  this  estimate  of 
$20  a  night.  Yet  not  only  agent  Marx,  but  the  Court 
itself,  in  the  above  quotation  from  the  record,  in 
effect  tells  the  jury  that  $20  a  night  is  the  minimimi 
that  defendant  received  on  account  of  these  night 
rentals. 

There  is,  of  course,  a  proper  function  to  be  per- 
formed in  criminal  prosecutions  for  tax  evasion  by  ex- 
l)ert  revenue  agent  accountants  in  summarizing  entries 
in  complicated  books  of  accomit  and  other  evidence. 
The  Supreme  Court  has  so  held  in  United  States  v. 
Johnson,  319  U.S.  503,  87  L.  Ed.  1546,  and  this  Court 
has  recognized  the  field  for  such  testimony  in  two  re- 
cent cases.  Barcoft  v.  U.S.,  169  F.(2d)  929  (C.A.  9), 
and  Gendclman   v.  U.S.,  191  F.(2d)    993    (C.A.  9). 
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Where  such  testimony  is  offered  without  hypothetical 
questions  the  courts  have  been  careful  to  analyze  the 
type  of  sununary  testimony  given  by  the  agents  to 
make  certain  that  the  province  of  the  jury  is  not 
usurped.  Particularly  has  this  been  so  in  recent  years 
with  the  very  large  increase  in  the  immber  of  tax 
evasion  prosecutions,  and  since  the  Supreme  Court 
in  UoUand  v.  United  States,  348  U.S.  121,  127-128,  99 
L.  Ed.  150,  160  (1954),  so  cogently  pointed  out  the 
danger  in  these  cases: 

".  .  .  where  the  jury,  without  guarding  instruc- 
tions, is  allowed  to  take  into  the  jury  room  the 
various  charts  summarizing  the  computations; 
bare  figures  have  a  way  of  acquiring  an  existence 
of  their  own,  independent  of  the  evidence  which 
gave  rise  to  them." 

The  Third  Circuit  in  United  States  v.  Ward,  169 
F(2d)  460  (C.  A.  3)  has,  as  we  have  previously  men- 
tioned, held  that  an  agent  testifying  as  an  expert  may 
not  usurp  the  exclusive  function  of  the  jury  to  weigh 
the  evidence  and  determine  credibility,  by  testimony 
in  which  he  makes  use  of  materials  not  in  evidence  and 
accepts  some  witnesses'  testimony  and  rejects  others 
as  ''uncertain." 

The  Fifth  Circuit  in  Steele  v.  United  States,  222  F. 
(2d)  628  (C.A.  5),  a  net  worth  tax  evasion  prosecu- 
tion, reversed  the  conviction  because  of  the  summary 
testimony  of  the  expert  agent.  The  objections  to  the 
testimony  and  the  exhibit  prepared  by  the  agent  was 
that  there  were  omissions,  interpretations  and  discrep- 
ancies between  the  record  and  these  exhibits  and  that 
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the  agent  did  not  merely  attempt  to  smnmarize  the 
testimony,  but  on  the  contrary,  undertook  to  evahiate 
it,  endeavoring  to  pass  upon  the  reliability  and  credi- 
bility of  certain  witnesses,  and  to  determine  what 
weight  should  be  given  to  their  testimony.  The  Court 
stated  that  it  was  not  under  any  circumstances  proper 
for  these  compilation  exhibits  to  be  taken  to  the  jury 
room,  and  further  pointed  out  that  the  case  was  not 
a  simple  and  uncomplicated  case  where  sunmiaries 
would  be  proper.  The  same  Circuit  in  Lloyd  v.  United 
States,  226  F.(2d)  9  (C.A.  5),  found  it  unnecessary  to 
decide  whether  the  testimony  of  the  agent  summariz- 
ing the  case  was  reversible  error  since  the  case  was 
being  reversed  on  another  ground.  Nevertheless,  the 
Court  stated  (p.  17) : 

"The  use  of  this  type  of  evidence,  however,  has 
inherent  dangers  to  an  accused,  for  a  jury  is 
often  unfairly  and  unduly  impressed  by  the  ap- 
parent authenticity  of  a  government  witness 
chai*t  computation,  as  such,  rather  than  by  the 
truth  and  accuracy  of  the  underlying  facts  and 
figures  supporting  them.  A  trial  court  is  charged 
with  grave  responsibilities  in  such  instance  to 
insure  that  an  accused  is  not  unjustly  convicted 
in  a  'trial  by  charts,'  however  impressive  the  array 
l^roduced.  .  .  .  Whenever  possible  such  charts 
should  be  confined  in  their  preparation  to  strictly 
mathematical  computations,  subject  to  detailed  ex- 
planation upon  the  trial  by  the  testimony  of  expert 
government  witnesses,    .    .    ." 

The  Second  Circuit  in  United  States  v.  Altruda,  224 
F.(2d)  935  (C.A.  2),  reversed  a  conviction  for  tax 
evasion  on  the  ground  that  the  exhibit  filed  as  a  sum- 
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maiy  by  the  exi)ert  agent  did  not  take  into  account 
important  facts  sliown  by  tlie  government's  own  evi- 
dence. The  Court  stated  (]j.  942)  : 

''It  was  not  an  analysis  of  the  net  worth  increase 
or  a  computation  of  fraudulently  unreported  in- 
come which  conformed  to  the  government's  evi- 
dence, and  it  did  not  fully  state  the  facts." 

It  is  evident  that  the  courts,  as  these  tax  evasion 
cases  multiply,  while  continuing  to  permit  the  sum- 
mary testimony  by  accounting  experts  representing 
the  goverimient,  are  examining  that  testimony  care- 
fully to  make  certain  that  it  is  what  it  purports  to 
be,  merely  a  summary  of  actual  facts  and  figures  in 
the  record  and  facts  and  figures  which,  at  least  on  the 
government's  own  presentation,  are  not  seriously  in 
doubt.  Unless  the  testimony  is  presented  on  hypothet- 
ical questions  which  warn  the  jury  of  the  inferences 
or  assmnptions  being  made,  this  tyj^e  of  testimony 
(•an  l)e  exceedingly  mifair  and  damaging  to  a  de- 
fendant because  the  jury  is  apt  to  take  the  testimony 
as  factual  evidence  of  the  conclusions  stated. 

In  the  case  at  bar,  Holtberg  was  qualified  as  a  cer- 
tified public  accountant  and  could  properly  testify  as 
an  expeit  on  any  accounting  problem.  He  could  prop- 
erly have  testified  to  the  totals  of  the  allowance  slips 
and  ledgei'  sheets  introduced,  and  if  he  wished  to 
divide  them  into  categories  based  on  some  difference 
in  the  entries  on  them,  then  lie  could  have  given  the 
totals  for  each  category  and  could  have  described 
them.  He  could  also  properly  trace  entries  through 
the  books.  If  asked  what  the  tax  would  be  if  the  jury 
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were  to  find  that  the  amount  of  all  allowance  slips 
introduced  had  actually  been  paid  to  defendant  and 
none  of  them  had  benefited  the  guests  or  employees, 
he  could  have  computed  the  figure. 

The  question  of  whether  the  guests  and  employees 
or  the  defendant  received  the  benefit  of  the  allowance 
slips  introduced  was  not,  however,  an  accounting  prob- 
lem. There  was  nothing  that  could  be  extracted  by  an 
accountant  from  the  books,  records  or  testimony  which 
would  resolve  this  question.  In  fact,  as  far  as  the  ac- 
counting records  went,  they  showed  that  the  guests 
received  the  benefit  of  all  of  these  allowances.  If  Holt- 
berg  were  really  testifying  as  an  expert  accountant 
and  confining  himself  to  that  which  the  books  and 
records  disclosed  to  an  accountant,  he  would  have  had 
to  testify  that  the  records  showed  that  the  guests  re- 
ceived the  benefit  of  the  allowances.  When  he  told  the 
jury,  both  by  his  exhibit  and  by  positive  oral  testi- 
mony, that  neither  the  guests  nor  the  emiDloyees  re- 
ceived the  benefit  of  any  of  these  allowances,  he  was 
not  testifying  as  an  expert  accountant  summarizing 
books  and  records,  but  he  was  speculating  or  making 
an  inference  or  drawing  an  oi^inion  of  his  own.  He 
was  generalizing  so  as  to  apply  to  all  of  the  allow- 
ances the  conclusions  that  he  drew  as  to  some  of  the 
allowances  from  the  testimony  of  some  of  the  wit- 
nesses. In  so  doing  he  ignored  the  testimony  of  all 
of  the  witnesses  that,  along  with  the  giving  of  im- 
proper allowances,  there  was  likewise  the  giving  of 
proper  allowances  where  the  guests  and  the  em- 
ployees actually  received  the  benefits  thereof. 


47 

What  happened  here  is  no  different  from  calling 
a  witness  in  a  murder  case  where  the  prosecution's 
proof  showed  some  circumstances  indicating  that  the 
accused  committed  the  murder,  and  other  circumstances 
indicating  that  someone  else  committed  it,  and  having 
the  witness  testify  that  he  was  an  expert  on  crimes,  that 
he  had  listened  to  all  the  evidence,  and  that  it  was 
proven  that  the  accused  conmiitted  the  murder.  This 
would  be  a  clear  invasion  of  the  province  of  the  jury. 
Yet  here,  also,  the  government  contends  there  are 
some  circumstances  that  could  be  taken  as  indicating 
that  defendant  received  the  benefit  of  these  unproved 
allowances.  There  are  other  circumstances  indicating 
that  the  guests  and  employees  might  have  received 
the  benefit.  The  govei'nment  put  on  a  witness  who  tes- 
tified that  he  was  an  expert  on  accounting,  that  he 
had  listened  to  all  the  evidence  and  that  it  was  proven 
that  the  defendant  had  received  the  benefit  of  all  of 
these  allowances  and  that  the  guests  and  employees 
had  received  none  of  them. 

The  prejudicial  effect  of  this  testimony  is  very  great. 
It  was  strongly  impressed  upon  the  jury  by  the  dis- 
tribution to  the  jurors  of  duplicate  copies  of  plain- 
tiff's Exhibit  74  during  Holtberg's  testimony.  This  was 
not  done,  as  far  as  we  can  determine,  in  the  case  of 
any  other  exhibit.  The  exhibit  was  sent  to  the  jury 
room  where  it  constituted  the  only  summary  of  the 
case  before  the  jury.  Moreover,  this  testimony  en- 
abled the  government  coimsel  in  his  argument  to  the 
jury  to  state  (R.  1057-1058)  : 

"Now  these  allowances  werc^  totaled   up  \)y  Mr. 
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Holtberg  and  I  believe  explained  to  you  and  they 
totaled,  the  entry  charged  back  in  each  year 
$14,900,  allowances  in  the  Claremont  Hotel  in 
1945,  and  they  were  taken  from  these  allowance 
slips  attached  to  the  ledger  sheets.  .  .  .  That 
is  in  there  and  all  of  these  where  there  is 
positive  identification  and  not  subject  to  any 
claim  of  legitimacy  of  allowance  for  employees 
or  anything  else.  That  is  $14,900  in  1945,  $17,500 
in  1946  and  $4,519  in  1947." 

As  we  have  above  shown,  the  $14,900  in  1945  and 
$17,500  in  1946  was  not  proved  to  have  been  received 
by  defendant.  Only  a  small  portion  as  above  set  out 
was  actually  identified  in  this  respect  whether  by  Mrs. 
Newton  or  by  any  of  the  other  witnesses.  Even  if 
Newton's  general  testimony  about  plaintiff's  Exhibit 
15  were  thought  to  be  evidence  that  defendant  had 
received  the  benefit  of  those  allowances,  it  still  would 
not  reach  anything  like  Holtberg 's  totals.  The  $14,900 
and  the  $17,500  figures  are  totals  of  all  the  allowance 
slips  in  evidence,  namely  plaintiff's  exhibits  13,  14,  15, 
16,  17,  46,  49,  51,  55,  60,  72  and  73  (R.  797). 

We  camiot  think  of  any  better  way  to  take  a  crucial 
and  doubtful  issue  from  the  jury.  The  unfairness  to 
the  defendant  which  resulted  was  not  in  any  way  cor- 
rected by  the  Court  below.  In  fact,  during  the  examina- 
tion of  Holtberg,  the  Court  by  its  own  questions  em- 
phasized to  the  jury  that  the  income  testified  to  by 
Holtberg  was  the  minimum  that  there  could  ])e  on  the 
evidence  introduced.  The  Court  stated  (R.  801)  : 

"Let  me  see  if  I  understand  it.  From  the  figure 
$24,842.00  you  have  deducted  or  taken  out  all  items 


49 

as  to  which  there  is  no  evidence  indicating  that 
it  was  not  a  proper  charge,  is  that  in  effect  what 
you  mean?  Or  to  jjut  it  another  way,  the  remain- 
der of  $19,736.00  is  the  total  of  all  the  items  as 
to  which  there  is  evidence  indicating  that  the  item 
was  not  projierly  carried,  is  that  correct? 

"Witness:    That   would   be   the   net   minimum 
figure,  yes. 

"The  Court:  Is  that  clear  to  all  of  you?" 

Nor  did  the  Court  below  clear  up  the  matter  in  its  in- 
struction as  to  this  smnmary,  which  was  (R.  1124- 
1125)  : 

"There  have  been  admitted  in  evidence  certain 
exhibits,  variously  referred  to  here  as  schedules 
or  summaries.  Strictly  speaking  these  exhibits 
are  not  received  as  evidence  themselves,  but  are 
admitted  as  a  summary  of  the  evidence  admitted 
in  the  case  and  the  smnmaries  are  admitted  only 
for  your  assistance  and  convenience  in  consider- 
ing the  other  evidence  which  they  purport  to 
simimarize.  Exliibits  of  this  nature  are  permitted 
where  they  are  based  upon  voluminous  books,  rec- 
ords or  documents,  but  you  are  reminded  that  it 
is  the  books,  records  and  docimients  which  are  the 
evidence  and  the  summaries  are  admitted  only  to 
assist  you  in  considering  the  evidence,  and  for 
that  purpose  you  are  entitled  to  consider  them." 

This  instruction  intimates  that  Holtberg's  Exhibit 
74  is  an  actual  summary  of  the  evidence  admitted  in 
the  case  and  is  based  upon  the  books,  records  or  docu- 
ments. There  was  no  pointing  out  to  the  jury  that  it 
was  based  on  an  inference  which  Holtbei-g  saw  fit  to 
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draw  from  conflicting  general  evidence  and  was,  in 
fact,  contrary  to  the  actual  records  and  books.  There 
was  no  indication  in  this  instruction  that,  after  Holt- 
berg's  testimony,  the  jury  still  had  to  go  back  to  the 
basic  testimony  and  exhibits  to  determine  whether  de- 
fendant had  received  income  represented  by  allowance 
slips  which  exceeded  his  restorations  to  income. 

Nor  did  the  Court's  instruction  with  regard  to  ex- 
pert witnesses  cure  the  matter.  The  instruction  was 
(R.  1128-1129) : 

"In  this  case  certain  persons  including  govern- 
ment agents  and  accountants  qualified  as  experts 
and  testified.  When  a  j^erson  is  called  as  an  expert 
witness  in  a  particular  field  of  knowledge  or  learn- 
ing and  is  allowed  to  express  opinions,  those  opin- 
ions are  for  the  aid  and  assistance  of  the  jury 
but  not  for  the  purpose  of  invading  the  jury's 
function.  The  testimony  of  an  expert  witness  in 
so  far  as  it  is  based  upon  his  personal  observa- 
tions of  particular  facts  and  conditions  is  to  be 
considered  by  you  just  the  same  as  that  of  any 
other  witness  but  the  opinions  of  experts  based 
on  hypothetical  assumptions  of  fact  do  not  tend 
to  prove  the  facts  upon  which  they  are  based. 

"The  jury  is  not  bound  to  find  according  to  ex- 
pert testimony,  but  it  should  be  considered  by 
you  in  connection  with  all  the  other  evidence  in 
the  case.  The  responsibility  to  decide  rests  upon 
the  jury  and  it  is  your  duty  to  evaluate  and  ap- 
praise the  testimony  of  the  witness  who  expresses 
an  opinion  precisely  as  you  would  evaluate  and 
appraise  the  testimony  of  a  witness  who  testifies 
to  facts  within  his  personal  knowledge. 
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^'It  is  for  you  in  the  light  of  all  the  circumstances 
disclosed  during  the  progress  of  the  trial  to  place 
that  weight  upon  and  give  that  credit  to  the  testi- 
mony of  each  witness  whether  an  expert  or  other- 
wise, which  you  conscientiously  believe  in  the 
exercise  of  sound  judgment  and  good  sense  it  is 
fairly  entitled  to  receive  at  your  hands." 

Since  there  was  no  indication  that  Holtberg's  posi- 
tive testimony  as  to  receipt  of  income  by  defendant 
was  based  on  hypothetical  assumptions  of  fact,  and 
certainly  the  argument  of  government  counsel  did  not 
so  indicate,  the  purport  to  the  jury  of  these  instruc- 
tions would  be  that  Holtberg's  testimony  was  to  be 
given  the  same  consideration  as  that  of  any  other  wit- 
ness. His  testimony  in  this  regard  was  not  clearly 
opinion  testimony,  and  there  was  nothing  in  this  in- 
struction that  apprised  the  jury  that  Holtberg's  tes- 
timony was  simply  his  inference  and  that  they  still 
had  the  duty  of  deciding  what  if  any  inferences  they 
themselves  should  draw. 

The  entire  manner  in  which  these  cases  are  tried 
emphasizes  the  cautionary  note  sounded  by  the  Su- 
preme Court  in  Holland  v.  U.  S.,  348  U.S.  121,  99  L.  Ed. 
150  (1954) ,  where  it  took  pains  to  reiterate  the  necessity 
of  making  certain  that  defendants  in  tax  evasion  cases 
receive  fair  trials.  Defendant  here,  for  example,  had 
interests  in  two  hotels  and  other  properties  during 
the  years  involved.  Myriads  of  rentals  to  guests  and 
other  transactions  were  involved.  The  indictment 
merely  alleged  that  he  had  understated  his  income.  A 
motion  for  a  bill  of  particulars  before  trial  was  denied 
(R.  8.).    The  books  and  records  had  been  in  the  pos- 
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session  of  the  governinent  for  the  entire  four  years 
prior  to  trial  (R.  99).  Thus  the  defendant  in  this,  as 
in  most  of  these  cases,  started  trial  not  knowing  ex- 
actly what  matters  the  government  would  rely  upon. 
Even  during  the  evenings  and  the  one  weekend  of  the 
trial,  the  books  and  records  were,  a  large  jDart  of  the 
time,  in  the  hands  of  the  government  (R.  143,  425,  703, 
753-754,  1029).  There  is  little  time  during  the  trial 
for  a  defendant  to  prepare  from  voluminous  records 
of  this  sort  an  adequate  defense  in  a  case  where  the 
government  introduces  and  relies  upon  a  great  volume 
of  small  transactions.  Even  if  the  defendant  had  been 
able  to  get  access  to  the  books  before  trial,  in  the  ab- 
sence of  knowledge  of  the  points  being  relied  upon  hy 
the  fiovernment,  he  would  have  been  faced  with  an  in- 
superable obstacle.  Had  he  wished  to  prejDare  himself 
to  meet  a  possible  attack  on  allowances,  he  would  have 
had  to  contact  thousands  of  witnesses  scattered  all 
over  the  United  States,  whose  i^resent  addresses  were 
unknown. 

The  trial  situation  in  a  case  like  this  is  one  in  which 
fairness  requires  that  the  government  be  held  strictly 
to  proof  that  the  defendant  did  receive  the  benefit  of 
the  allowances  given  by  the  hotel  during  this  period, 
and,  further,  fairness  requires  that,  if  any  inferences 
are  to  be  drawn  going  beyond  the  strict  proof,  the 
jury  be  pennitted  to  draw  those  inferences  from  the 
facts  and  evidence  properly  introduced  without  hav- 
ing a  revenue  agent  testify  positively  that  no  inference 
was  required,  that  the  income  was  proved  to  have  been 
received  by  defendant  and  without  having  that  con- 
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jury  of  a  written  exhibit,  showing  totals  as  being  fully 
established. 

We  submit  that  the  testimony  of  Holtberg,  assisted 
by  Marx,  invaded  the  province  of  the  jury  and  with- 
drew the  crucial  issue  in  the  case  from  the  jury,  and 
that  this  constituted  plain  and  reversible  error. 

C. 

Financial  Statements  and  Evidence  Based 

Thereon  Were  Improperly  Admitted. 

As  a  part  of  the  government's  case,  agent  McCarthy 
identified  statements  of  defendant's  financial  position 
in  1938  and  on  December  31,  1948,  supplied  by  defend- 
ant to  the  agents  (E.  739,  Pltf.'s  Ex.  71).  The  Court 
below  admitted  these  over  defendant's  basic  objection, 
which  was  that  the  documents  were  incompetent,  ir- 
relevant and  immaterial  until  the  corpus  delicti  was 
established  (R.  QQ,  740).  Since  the  government  did 
not  proceed  on  a  net  worth  basis,  the  corpus  delicti  to 
justify  the  introduction  of  this  exhibit  was  never  estab- 
lished. 

The  issue  here  was  whether  allowances  and  night 
rentals  in  1945  and  1946  were  received  and  unreported. 
While  at  the  time  these  exhibits  were  introduced  the 
years  1947  and  1948  were  also  then  involved,  the  issues 
for  those  years  likewise  dealt  with  receipt  of  specific 
items  of  income.  Defendant's  financial  statements  in 
1938  and  1948  had  no  relevance  to  these  issues  unless 
the  government  intended  to  and  was  prepared  to  trace 
the  amounts  of  his  net  woi'th  for  each  year  and  show 
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luiexplaiiu'd  iiicivasos  in  this  net  worth  in  the  years 
in  question,  which  would  be  some  indication  that  de- 
fendant had  received  the  disputed  income.  The  gov- 
ernment made  no  attempt  to  do  this,  so  that  the  in- 
dependent corroborative  evidence  required  to  permit 
introduction  of  admissions  of  net  worth  was  never 
introduced.  Smith  v.  United  States,  348  U.S.  147,  156, 
99  L.  Ed.  192,  75  S.  Ct.  194  (1954) ;  United  States  v. 
CaJderon,  848  U.S.  IGO,  1G8,  99  L.  Ed.  202  75  S.  Ct.  186 
(1954). 

The  purpose  of  the  government  in  introducing  these 
tinancial  statements  was  made  clear  in  the  opening 
statement  (K.  52-53).  This  purpose  was  to  make  it 
appear  to  the  jury  either  that  these  financial  state- 
ments were  false  or  that  certain  financial  statements 
given  to  banks  and  certain  statements  made  in  docu- 
ments in  the  1920 's  and  1930 's  were  false. 

Immediately  after  offering  and  securing  the  acbnis- 
sion  of  plaintiff's  Exhibit  71,  the  government  re-oft'ered 
exhibits  27,  31  and  38  and  secured  their  admission  ovei* 
the  renewed  objection  of  the  defendant  that  they  were 
incompetent  and  inmiaterial  (R.  127,  136,  141,  740- 
741).  These  exhibits  were  financial  statements  given 
by  defendant  to  banks  in  Seattle  in  the  years  from 
1945  to  1948.  Government  counsel  then  read  at  length 
to  the  jury  plaintiff's  exhibits  71,  27,  31  and  38  (R. 
741-747).  The  purpose  was  to  show  the  difference  in 
net  worth  between  the  statement  submitted  to  the 
agents  and  the  statements  submitted  to  the  banks. 

The  statements  to  the  banks  did  not  disclose  any  addi- 
lional  assets  of  material  nature  over  those  disclosed 
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in  the  statement  to  the  agents.  Giving  allowance  for 
the  difference  in  dates  of  the  statements,  the  same 
assets  are  there  but  they  are  valued  on  an  entirely 
different  basis.  The  statement  to  the  agents  (Pltf.'s 
Ex.  71)  is  on  a  cost  basis.  The  statements  to  the  banks 
are  on  asserted  fair  market  value.  For  example,  plain- 
tiff''s  Exhibit  71  shows  the  (.Uaremont  Hotel  plus  fur- 
niture and  automobiles  at  a  cost  on  December  31,  1948, 
at  $305,541.08.  Plaintiff's  Exhibit  38,  the  financial 
statement  submitted  to  the  Peoples  National  Bank  as 
of  December  1,  1948,  the  closest  one  to  December  31, 
1948,  showed  the  Claremont  Hotel  plus  furniture,  but 
not  including  automobiles,  at  a  fair  market  value  of 
$1,500,000.  See  R.  758-759,  933-934.  Since  fair  market 
value  is  anybody's  guess,  there  was  certainly  nothing 
in  the  fact  that  defendant  put  a  large  fair  market 
value  on  his  property  in  his  statements  to  the  banks 
that  is  in  any  way  relevant  or  material  to  the  issues 
involved  in  this  case.  Another  vital  difference  between 
these  financial  statements  is  that  on  the  financial  state- 
ments to  the  banks  defendant  omitted  some  of  his  lia- 
bilities. In  the  statement  to  the  agents  of  December 
31,  1948,  there  is  a  careful  listing  of  all  of  his  liabil- 
ities. The  fact,  however,  that  defendant  would  file 
statements  with  the  banks  as  to  his  financial  jjosition 
without  listing  all  of  his  liabilities  likewise  was  not 
sufficiently  similar  in  kind  to  ])e  proper  evidence  that 
the  precise  items  of  income  involved  in  this  case  were 
received  by  defendant  and  were  not  reported. 

On  cross-examination  of  defendant  the  government 
went  even  further  afield.   Defendant  was  questioned 


56 

concerning  statements  made  by  him  to  agent  McCarthy 
that  he  had  as  nnich  as  $40,000  by  1920  (R.  966-967) ; 
concerning  his  employment  in  the  post  office  from 
1920  to  1924  at  $1,600  per  year  (R.  967) ;  concerning 
$6,500  in  old  coins  accmnulated  prior  to  1920  and  ap- 
pearing on  the  1938  financial  statement  (R.  969,  980) ; 
concerning  $9,000  left  with  his  father  in  1919  (R.  969) 
and  concerning  a  petition  in  bankruptcy  filed  by  him  in 
1925.  The  petition  for  bankruptcy  was  marked  as 
plaintiff's  Exhibit  79.  Defendant's  counsel  objected 
on  the  ground  of  immateriality  (R.  970).  The  Court, 
without  admitting  the  exhibit,  permitted  government 
counsel  to  read  the  contents  of  the  bankruptcy  petition 
to  the  jury  in  the  form  of  questions,  requiring  defend- 
ant to  admit  the  filing  and  contents  of  the  petition  (R. 
970-973). 

Defendant  was  then  questioned  concerning  the  where- 
abouts in  1925  of  assets  listed  in  his  1938  financial  state- 
ment as  accmnulated  prior  to  1925  but  not  listed  in 
the  bankruptcy  petition  (R.  973-974).  Defendant  testi- 
fied that  old  coins  had  been  lost  in  an  old  trunk  and 
that  his  father,  with  whom  he  had  placed  $9,000,  had 
disappeared  (R.  974).  Defendant  was  questioned  as 
to  how  he  had  earned  the  $9,000  between  the  time  he 
was  14  and  17  years  of  age  (R.  974),  as  to  how  he 
earned  $16,000  to  give  to  his  mother  in  1920  (R.  975), 
and  as  to  how  the  money  came  back  from  his  mother 
after  her  death  in  1943  (R.  976). 

Defendant  was  then  questioned  as  to  a  loan  he  stated 
he  made  to  Carl  Baron  in  1927  of  $5,000  and  as  to  how 
he  had  secured  the  money  (R.  977) ;  as  to  a  loan  to  Al 
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Crock  of  $5,000  in  1938  (R.  977) ;  as  to  sale  of  house- 
hold goods  in  1938,  1939,  1940  and  1941  in  Oklahoma 
City  for  $8,500  (R.  977) ;  and  as  to  gims  listed  on  his 
1938  financial  statement  but  not  on  his  1925  petition 
for  bankruptcy  (R.  978). 

Defendant  was  tlien  questioned  as  to  the  number  of 
lawsuits  he  had  been  in  (R.  978-979,  988),  and  partic- 
ularly as  to  a  suit  against  liim  in  1938  by  the  Bell  Fuel 
Company  for  a  $249  fuel  bill  (R.  979).  The  judgment 
in  this  case  was  marked  as  plaintiff's  Exhibit  80  (R. 
980)  but  excluded  (R.  1004)  because  govermnent 
counsel  had  brought  out  all  the  facts  through  question- 
ing (R.  985-987)  as  permitted  by  the  Court  after  ob- 
jection by  defendant's  counsel  to  plaintiff's  Exhibit 
80  (R.  984-985).  Government  counsel  by  his  questions 
brought  out  that  this  judgment  was  at  the  same  time 
that  the  1938  fuiancial  statement  indicated  defendant 
had  substantial  amounts  of  cash  (R.  987). 

Defendant  was  asked  to  identify  his  signature  on 
an  affidavit  in  1928  in  which  he  stated  that  he  was 
entirely  without  funds  and  asked  welfare  aid  for  his 
wife.  After  defendant's  objection  to  reading  from  this 
document  on  the  ground  that  it  was  inconqDetent,  irrel- 
evant and  immaterial,  completely  prejudicial,  and 
having  no  reference  to  any  issue  in  the  case,  the  Court 
permitted  the  affidavit  to  be  read  to  the  jury  without 
being  marked  or  introduced  (R.  981-984).  Defendant 
was  again  questioned  about  his  loan  of  $5,000  to  Baron 
in  1927  (R.  984). 

Defendant   was   (piestioned   as   to   borrowing   $300 
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Ironi  his  iiiuther  in  1938  and  about  a  mortgago  on  a 
trailer  taken  by  his  mother  as  security  (R.  984-987). 

Defendant  was  then  questioned  about  his  business 
transactions  after  1948,  including  trades  by  which  he 
acquired  stock  in  some  Idaho  banks,  an  interest  in  a 
hotel  and  property  in  Santa  Barbara,  and  a  theatre 
and  beach  home  in  Cheney,  Washington  (R.  987-991). 
He  was  questioned  about  the  amount  of  income  taxes 
he  had  paid  since  1948  and  in  connection  therewith 
the  status  of  the  capital  gains  tax  payable  on  his  sale 
of  the  Claremont  Hotel  in  1951,  defendant  stating  that 
his  accountant  had  advised  that  there  would  be  a  tax 
of  $200,000  payable  as  defendant  received  installments 
of  the  purchase  price  but  government  counsel  at- 
tempting to  make  it  appear  that  he  had  failed  to  pay 
his  proper  tax  (R.  991-994).  Objection  by  defendant's 
counsel  that  defendant's  taxes  after  1948  were  imma- 
terial and  that  the  trial  should  be  confmed  to  the  years 
involved  was  overruled  (R.  992-993). 

Defendant's  income  tax  returns  for  the  years  1940- 
1943  were  read  in  detail  to  the  jury  (R.  949-964)  and 
the  tax  he  paid  each  year,  including  1949,  was  outlined 
(R.  992). 

In  a  tax  evasion  case  based  on  net  worth,  the  gov- 
ernment properly  may  go  into  detail  as  to  the  defend- 
ant's assets  and  liabilities  for  years  long  prior  to  the 
indictment  period  if  they  bear  on  the  beginning  net 
net  worth  for  the  period  under  consideration,  and  thus 
have  a  relevancy  to  the  case.  Where  the  prosecution 
is  on  the  liasis  of  the  receipt  by  the  defendant  of  ccr- 
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tain  specific  items  of  income  in  the  particular  years, 
however,  the  assets  and  liabilities  of  the  defendant 
and  his  statement  concerning  the  same  for  years  far 
removed  have  no  relevance  and  introduction  of  such 
evidence  is  error. 

In  Wolchcr  r.  ['.  S.,  20U  h\{2d)  493  (C\A.  9),  a  tax 
evasion  case,  this  Court  pointed  out  that,  to  be  ad- 
missible, prior  wrongful  acts  nmst  be  similar  to  the 
one  now  charged,  quoting  Bayer  v.  U.  S.,  132  F.(2d) 
12,  13  (App.  D.(\)  to  the  effect  that  the  other  alleged 
bad  acts  must  be  so  connected  with  the  oit'ense  charged 
in  point  of  time  and  circumstances  as  to  throw  light 
upon  the  intent.  This  (^ourt  further  held  that  it  was 
error  to  admit  a  copy  of  an  accountant's  tentative  part- 
nership return  for  the  reason  that  it  was  in  no  way 
connected  "in  point  of  circumstances"  with  the  offense 
charged  in  the  indictment. 

In  Lloyd  r.  U.  S.,  226  F.(2d)  9  (O.A.  5),  a  specific 
item  tax  prosecution  for  the  years  1945,  1946  and 
1947,  the  government  introduced  statements  given 
by  the  defendant  to  the  agent  concerning  his  assets 
and  liabilities  for  the  period  1924  to  1932.  The  gov- 
ernment then  inti'oduced  further  evidence  in  an  at- 
tempt to  show  that  the  facts  stated  concerning  these 
assets  and  liabilities  were  untrue.  The  court  held  that 
this  evidence  was  inadmissible  and  highly  prejudicial 
and  reversed  the  conviction  ])ecause  of  it. 

In  Eartman  v.  L\  S.,  215  F.(2d)  386  (C.A.  8),  a 
specific  item  tax  evasion  prosecution  for  the  years 
1945  and  1946,  the  court  held  that  it  was  prejudicial 
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error  for  the  prosecutor  to  have  put  into  evidence  a 
long  list  of  irrelevant  matters  even  though  some  of 
them  were  of  small  moment,  which  tended  to  arouse 
suspicion  that  defendant  had  been  guilty  of  miscon- 
duct in  respect  to  his  income  taxes  and  to  excite 
prejudice  against  him,  but  which  did  not  tend  to  prove 
the  charges  of  the  specific  items  in  the  indictment. 
These  matters  included  the  formation  of  a  family 
partnership,  failure  to  report  items  that  the  defend- 
ant's accountant  had  failed  to  take  off  the  books,  and 
padded  expense  accounts  for  years  prior  to  the  in- 
dictment years,  the  specific  items  in  the  indictment 
years  for  which  he  was  being  prosecuted  not  having 
anything  to  do  with  any  of  these  matters. 

In  Blumherg  v.  U.  S.,  222  F.(2d)  496  (C.A.  5),  a 
specific  item  tax  prosecution,  the  government  intro- 
duced evidence  that  defendant's  wife  took  to  New 
York  in  a  hand  satchel  $30,000  in  cash  and  had  a  tre- 
mendous wedding  for  her  daughter.  This  evidence 
did  not  tend  directly  to  establish  any  of  the  specific 
items  charged  in  the  case.  The  court  reversed  the  con- 
viction on  the  ground  that  this  was  improper  and 
prejudicial  error. 

A  great  part  of  the  present  trial  was  taken  up  by 
the  mass  of  testimony  and  exhibits  concerning  finan- 
cial affairs  of  the  defendant  for  years  long  prior  to  the 
indictment  period,  and  with  the  financial  statements  of 
defendant  to  the  banks,  which  were  within  the  indict- 
ment period  but  which  like  the  earlier  material  served 
no  purpose  in  the  case  other  than  to  attempt  to  preju- 
dice the  jury  against  the  defendant.  None  of  this  evi- 
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dence  showed  that  defendant  liad  received  more  in- 
come than  was  reported  on  his  returns  for  the  years 
involved.  If  it  had,  undoubtedly  the  prosecution  would 
have  used  the  net  worth  method  in  this  case.  None  of 
it  indicated  in  even  the  remotest  degree  whether  or 
not  the  defendant  or  the  guests  and  employees  re- 
ceived the  benetit  of  the  allowances. 

The  irrelevant  and  innnaterial  evidence  so  ad- 
mitted was  used  by  government  counsel  in  argument 
in  a  manner  that  emphasizes  clearly  its  impropriety 
and  prejudicial  character.  Government  coimsel  stated 
(R.  1090-1093): 

"There  is  another  one,  the  statement  of  Mr.  Mc- 
Carthy. Why  would  he  tell  Mr.  McCarthy  about 
these  financial  statements?  Why?  Because  the 
financial  statements  were,  in  the  eyes  of  Mr.  Cor- 
bett,  supposed  to  explain  how  he  could  go  into 
these  transactions  in  1948  of  $110,000,  and  because 
he  had  not  re23orted  anything  as  was  shown  on 
his  tax  returns  from  1940  to  1948,  or  a  negligible 
amount,  he  has  to  show  a  loss,  so  he  makes  these 
statements,  financial  statements  to  Mr.  McCarthy 
in  order  to  convince  him  in  the  course  of  his  in- 
vestigation that  his  financial  statements  are  true 
and  that  his  tax  i-eturns  are  true.  And  his  reason 
for  those  financial  statements  where  he  shows  a 
loss  of  some  himdred  thousand  dollars  in  the 
course  of  these  years,  the  reason  is  to  get  Mr.  Mc- 
Carthy to  believe  that  his  financial  statements 
confirm  the  false  tax  returns. 

"Now  compare  that  with  the  financial  statements 
given  to  the  bank.  Now  what  is  the  reason  he  tells 
the  bank  thatf  He  says,  'Oh  yes,  it  is  true  that  I 
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am  worth  $28,000  in  1948,  Init  it  is  also  true  I  am 
worth  $2,500,000.'  And  what  is  his  explanation? 
One  is  a  trading  value  and  one  is  a  cost  value.  He 
went  over  that  one  pretty  fast.  Now  the  financial 
statements  are  not,  to  the  bank,  are  not  to  be  con- 
sidered as  any  evidence  of  income,  but  they  are 
to  be  considered  as  another  statement  given  about 
the  same  time  as  to  whether  or  not  Mr.  Corbett 
was  telling  the  truth  when  he  made  the  statement 
to  Mr.  McCarthy  or  was  he  in  fact  attempting  to 
make  another  false  statement  to  the  government 
agencies,  an  attempt  to  convince  the  government 
that  his  false  returns  were  true. 

"Now  those  statements  in  1938,  we  had  quite  a 
time  with  that  yesterday.  We  went  through  those 
and  that  brings  us  up  also  to  the  statements  he 
made  to  you.  Now  he  had  gone  through  these 
statements  with  Mr.  McCarthy.  Now  when  Mr. 
Corbett  testified  yesterday  he  was  confined  un- 
fortunately by  about  three  things.  First,  he  had 
to  account  for  a  bankruptcy  petition  that  he  had 
filed  in  1925.  He  had  to  account  for  an  affidavit 
he  made  in  1928.  He  had  to  account  for  the  state- 
ment he  told  Mr.  McCarthy  what  he  was  worth 
in  1938.  He  had  to  account  for  the  fact  that  he 
was,  made  an  affidavit  of  being  on  welfare,  that 
he  had  made,  been  sued  for  $200.00  fuel  bill.  He 
had  to  account  for  the  bank  statements.  Now  that 
is  sort  of  tough  to  work  your  way  around  espe- 
cially when  you  give  a  statement  that  you  are 
worth  $110,000  in  1938  and  you  are  sued  for  a 
fuel  bill  for  that  small  amount.  It  is  tough  to  ac- 
count for  being  worth  $110,000  and  having  all 
that  cash  on  hand  and  $7,000  in  travelers'  checks 
and  all  the  rest  of  that,  when  you  borrow  $300.00 
from  your  mother  to  come  out  here  from  Okla- 
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lioma  and  she  takes  a  nioi'tgage  on  your  trailer. 
Now  that  is  pretty  hard  to  explain,  especially 
when  you  say  that  is  the  mother  you  left  some 
$16,000  wortii  in  1920.  It  is  pretty  hard  to  ex- 
plain that,  but  he  tried  and  we  had  $(),500  kicked 
from  the  attic  down  to  the  garage  and  back  again 
stuck  somewliere  in  a  l)()x,  a  trunk  and  tinall}- 
tools,  $6,500  in  old  coins.  What  he  had  to  do,  he 
had  to  have  it  in  1920  because  that  is  what  his 
statement  said.  He  couldn't  have  it  in  1925  be- 
cause then  his  petition  of  bankruptcy  is  false.  He 
can't  have  it  when  he  can't  pay  his  bills,  so  he 
finds  it  somewhere  around  in  there  and  disposes 
of  it,  something  to  do  with  just  before  the  bank 
crash. 

"He  has  to  account  for  $25,000  he  says  that  he 
loaned  his  i)arents.  His  father  had  left  when  he 
was  two.  He  conies  back  when  he  is  sixteen  and 
by  that  time  he  has  $oO,000  he  has  won  while  he 
is  working  as  a  cook.  He  gives  his  father  $16,000 

and  the  sheriff  has  to  get  the all  of  these  things 

to  go  to  what  you  can  judge  is  this  man  telling 
the  truth?" 

The  (\)urt  in  its  instructions  in  no  way  cured  the 
prejudicial  effect  of  this  testimony  and  this  argument. 
The  Court  instructed   (R.  112:M124)  : 

"Financial  statements  given  by  the  defendant 
to  various  banking  institutions  during  the  indict- 
ment years  have  been  admitted  in  evidence.  These 
statements  were  admitted  and  can  ])e  considered 
^>y  you  for  two  ])urposes  only.  First,  you  can  con- 
sider whether  these  statements  conflict  with  the 
statement  given  by  the  defendant  to  the  Internal 
Revenue  Service  during  the  investigation.  If  you 
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find  that  there  is  a  conflict  in  these  statements, 
you  may  only  consider  such  conflict  as  bearing 
upon  the  truth  (►f  the  statement  to  the  investiga- 
tor. If  you  find  the  statement  to  the  investigator 
was  not  truthful,  you  may  then  consider  this  fact 
as  bearing  upon  the  credibility  and  intent  of  the 
defendant  with  respect  to  the  failure,  if  any,  of 
the  defendant  to  report  income  and  tax  due  thereon 
in  the  defendant's  tax  returns  for  the  years  with 
which  we  are  concerned. 

"Now  secondly,  I  am  still  talking  about  these 
financial  statements,  secondly  you  may  consider 
whether  the  financial  statements  bear  ui)on  the 
knowledge  of  the  defendant  as  to  his  true  finan- 
cial position  and  the  propriety  and  accuracy  of 
the  bookkeeping  methods  under  which  the  de- 
fendant's financial  transactions  were  recorded 
in  his  books  and  from  which  books  defendant's 
income  tax  returns  for  the  years  in  question  were 
prepared. 

"You  may  also  consider  such  knowledge  as  bear- 
ing upon  his  intent,  if  any,  to  conceal  income  and 
evade  tax.  You  are  instructed,  however,  that  these 
financial  statements  standing  alone  are  not  j^roof 
of  any  unreported  income  of  the  defendant  in  any 
of  the  years  '45,  '46  and  '47.  They  should  not  be 
considered  in  your  deliberations  as  purporting 
in  and  of  themselves  to  show  that  any  unreported 
income  was  received  by  the  defendant  in  any 
year  in  question.  The  statements  can  only  be  con- 
sidered for  such  bearing,  if  any,  as  you  may  find 
them  upon  the  knowledge  and  intent  of  the  de- 
fendant iri  filing  his  returns,  if  you  find  from 
other  evidence  in  the  case  that  there  was  unre- 
ported income  and  tax  liability  in  said  returns. 
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or  not  reported  in  said  returns." 

We  submit  that  in  introducing  as  a  part  of  its  case 
the  financial  statements  of  1938  and  1948  which  were 
themselves  irrelevant  and  immaterial  and  then  tak- 
ing up  a  great  part  of  the  record  with  highly  preju- 
dicial testimony  and  exhibits  having  no  relationship 
to  the  case  and  no  purpose  except  to  try  to  show  that 
the  two  financial  statements  were  incorrect,  the  gov- 
ernment went  far  beyond  that  which  is  permissible  in 
a  specific  item  tax  prosecution  and  the  Court  erred  in 
failing  to  sustain  defendant's  objections  to  the  finan- 
cial statements  and  to  the  other  evidence. 

CONCLUSION 

Wv  urge  that  the  case  be  reversed  with  instructions 
to  the  Court  below  to  enter  judgment  for  the  defend- 
ant on  the  ground  that  insufficient  evidence  was  in- 
troduced by  the  government  for  a  conviction,  or  in 
the  alternative  that  the  conviction  be  reversed  and 
the  case  sent  back  for  a  new  trial. 

Respectfully   submitted, 

F.  A.  Lk8()Urd 
Brock  MAN  Ada.ms 
Little,  LeSoitrj),  Palmer,  Scott  & 
Sle:\i:^i()Ns, 

Attorncffs  for  Appe/laul 
15th  Floor,  Hoge  Building 
Seattle  4,  Washington 
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APPENDIX  A 


SUMMARY  OF  TESTIMONY  OF  GUESTS 
ON  ALLOWANCES 

1945  ALLOWANCES 


Record  Page 

Name 

Number            Date                    Allowance 

Mrs.  George  Jorgensen 

324 

August  19,  1945 

$  26.50 

1946  ALLOWANCES 

Clare  A.  MulvihiUl 

487 

April  29,  1946 

42.35 
36.10 

Winnifred  K.  Lain 

489 

July  14,  1946 

52.96 

Nora  Longtin 

493-494 

March  13,  1946 

39.05 

April  14,  1946 

42.85 

May  15,  1946 

42.90 

Robert  R.  Campbell 

495 

March  2,  1946 

51.90 

Boyd  B.  Stevenson 

499 

July  8,  1946 

14.25 

Paul  H.  Giese 

501 

January  2,  1946 

1.88 

January  11,  1946 

38.05 

Robert  K.  La  very 

503 

March  21,  1946 

63.82 

Lt.  Herbert  A.  May 

506 

July  2,  1946 

25.58 

507 

July  16,  1946 

55.30 

Robert  Quinn  McCown 

509 

February  23,  1946 

50.50 

Mrs.  Don  H.  Miller 

517 

January  19,  1946 

46.57 

Mrs.  George  Jorgensen 

524 

June  6,  1946 

12.20 

Edward  H.  Fritzsche 

526 

January  30,  1946 

63.53 

Jacob  W.  Hoover 

528 

March  15,  1946 

27.85 

Margaret  F.  McCaffrey 

530 

March  19,  1946 

50.22 

William  Currie 

532 

July  2,  1946 

48.96 

Peter  Norman  Holm 

535 

May  31,  1946 

31.82 

Harry  Clifford  Butterworth    538 

April  3,  1946 

78.10 

Arthur  H.  Eckels 

540 

January,  1946 
1946  Total 

45.76 

$962.50 
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APPENDIX  B 

SUMMARY  OF  TESTLMONY  OF  EMPLOYEE 
BERNICE  MORGAN   ON   ALLOWANCES 

(From  Exhibit   13) 

Record  Page 
Name  Number         Date  Allowance 

G.  L.  Holmes  &  Mathews        158  January  15,  1946  $  44.14 

Cameron                                    163             44.00 

Eckels                                       163            45.76 

Brisbois                                   163            59.59 

Shaskain                                   164  April  3,  1946  127.56 

164            39.38 

Helmis                                      164            50.00 

Petersen                                    164            39.24 

Carlson                                     164            40.77 

Steinberger                                164             32.82 

Lt.  and  Mrs.  Hite                    164             32.10 

164 50.00 

F.  B.  Johnson                           164  March  19,  1946  92.40 

F.  B.  Johnson                   299-259  March  27,  1946  54.50 

$752.26 
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APPENDIX  C 

SUMMARY  OF  TESTIMONY  OF  EMPLOYEE 
LORETTA  NEWTON   ON   ALLOWANCES 

(From  Exhibits  15,  45,  46,  47,  48,  49,  51 ) 

1945  ALLOWANCES 


Exhibits  48,  49 


Name 
Store  No.  1 


Record  Page 
Number 

390  and  453 


Date 

Nov.   29,    1945 


Allowance 
$100.00 


F.  B.  Johnson 
A.  R.  Buttei-worth 
Al  Anderson 
Robert  McDowan 
Mrs.  Don  H.  Miller 


1946  ALLOWANCES 

Exhibit  15  (47) 

358  April  8,  1946  79.03 

359  April  1,  1946  78.10 

360  March  2,  1946  266.38 

361  February  23,   1946  50.50 
376     January  19,  1946  46.57 


Total 

Exhibit  47 

$520.58 

Exhibits  45,  46 

Hotovitzky 

369  and  420 

April 

27,    1946 

38.70 

Thorpe 

369  and  450 

April 

28,    1946 

38.00 

Larson 

370  and  450 

April 

28,    1946 

40.52 

Mr.  and  Mrs.  K. 

Pearson 

370  and  451 

April 

29,    1946 

61.95 

Ralph    Stackum 

370  and  452 

April 

29,    1946 

36.15 

Rm.  915 

376 

May 

1,  1946 

43.26 

Fink 

Arnold 

Fink 


Total  Exhibits  45,  46  $258.58 

Exhibit  51 

450  and  470  36.70 

464-465     March  27,   1946  45.20 

464-465-477     March  27,   1946  43.33 

Total  Exhibit  51  $125.23 

Total  for  1946  $904.39 
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APPENDIX  D 

SUMMARY  OF  TESTIMONY  OF  ARTHUR  BAUMAN 
GOVERNMENT  EXPERT  ON  FUMED  PHOTOGRAPHS 

(From  Exhibits  52-62) 


Ex. 

No.         Name 

52  Whitten 

53  Petersen 

54  Jenkins 

55  Stolfi 

55  Franki 

56  Cacy 

57  Jenkins 

57  Bersaker 

58  Sandwick 
58  Chiswell 
58  Geissler 


1945 

Record  Date  Amount 

549  August  14,  1945  $  15.44 

551  August  15,  1945  32.00 

553  December  20,  1945  44.54 

556  December  21,  1945  52.49 

556  December  21,  1945  50.32 

557  December  23,  1945  38.15 

558  December  28,  1945  44.40 

559  December  28,  1945  46.95 

561  December  31,  1945  122.66 

562  December  31,  1945  57.11 

563  December  31,  1945  62.58 


Total  1945 

$566.64 

1946 

59 

Douglas 

563 

January  3, 

1946 

91.32 

60 

Fanning 

564 

January  5, 

1946 

52.60 

60 

Savage 

567 

January  5, 

1946 

40.50 

61 

Hayes 

569 

Januaiy  9, 

1946 

33.09 

61 

Downey 

570 

January  9, 

1946 

43.05 

62 

Petersen 

571 

January   1 1 

,  1946 

39.24 

62 

Atherton 

572 

January   11 

,  1946 

51.06 

62 

Giese 

572 

January  11 

,  1946 

38.05 

Total   1946 

Total  1945  and  1946 


$388.91 
$955.55 
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APPENDIX   E 

DUPLICATIONS   OF  WITNESSES  TESTIFYING 
TO   SAME   ALLOWAJVCE 
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BRIEF    DF    APPELLEE 


QUESTIONS  PRESENTED 

1.  Whether  the  defendant  can  admit  to  the 
omission,  alteration  and  removal  of  thousands  of 
dollars  of  income  from  his  records  through  an  elabo- 
rate system  of  concealment  and  escape  responsibility 


by  an  unsubstantiated  claim  that  he  acted  in  com- 
pliance with  O.P.A.  Regulations. 

2.  Whether  the  defendant  can  escape  responsi- 
bility for  the  evasion  of  taxes  upon  thousands  of 
dollars  of  concealed  income  by  the  unsubstantiated 
claim  that  such  income  was  returned  to  the  books, 
when  he  deposited  to  personal  bank  accounts  other 
than  the  business  accounts,  over  $96,000  in  currency. 

3.  Was  the  defendant  prejudiced  by  the  testi- 
mony of  an  agent,  given  without  objection,  from  his 
work  papers  of  his  work  upon  records  either  intro- 
duced in  evidence  or  present  in  Court  during  the  trial. 

4.  Was  the  defendant  prejudiced  by  the  testi- 
mony of  an  agent  of  his  computations  of  corrected  net 
income  of  the  defendant  and  the  tax  due  thereon,  made 
from  the  exhibits  and  testimony  introduced  into 
evidence. 

5.  Was  the  defendant  prejudiced  by  introduc- 
tion of  financial  statements  given  to  his  banks  during 
the  indictment  period,  which  were  contradictory  to 
statements  given  to  the  Government  agents  during 
the  investigation. 

6.  Was  the  defendant  prejudiced  by  cross-exam- 
ination upon  transactions  prior  and  subsequent  to  the 
indictment  period  that  would  both  impeach  his  testi- 


mony  given  upon  direct  examination  concerning  these 
periods,  and  would  directly  bear  upon  his  intent  to 
evade  taxes  and  upon  his  knowledge  of  his  true  finan- 
cial position  and  tax  returns  filed. 

7.  Was  the  defendant  prejudiced  by  denial  of  the 
use  of  exhibits  in  the  course  of  the  trial  when  by  agree- 
ment desired  exhibits  were  delivered  to  the  office  of 
defense  counsel  for  use  during  the  week-end  and  no 
objection  was  made  thereto. 

COUNTER  STATEMENT  OF  THE  CASE 

The  defendant  Bill  Corbett,  a  Seattle  hotel  oper- 
ator, while  reporting  a  net  loss  of  $17,000  during  the 
indictment  years  of  1945  through  1948,  deposited  in 
personal  accounts  other  than  the  hotel  account,  over 
$96,000  in  currency  in  the  years  1945,  1946  and  1947. 
During  this  time  he  also  expanded  from  the  original 
hotel  to  vast  holdings,  including  two  motels  and  tw^o 
inns,  and  variously  estimated  to  be  of  a  value  of  one 
to  two  and  one-half  million  dollars  as  of  1948. 

The  defendant  was  indicted  upon  four  counts  of 
tax  evasion  for  the  years  1945  through  1948.  The 
Couil  dismissed  Count  4  pertaining  to  the  year  1948. 
The  jury  convicted  him  upon  Counts  1  and  2  pertain- 
ing to  1945  and  1946,  and  acquitted  him  upon  Count 
3,  for  the  year  1947. 


The  defendant  admitted  in  the  trial  that  he  re- 
moved or  caused  to  be  removed  items  of  income  from 
his  records  but  claimed  that  this  was  done  to  comply 
with  O.P.A.  regulations  and  that  this  income  was  re- 
turned to  the  books.  He  could  find  no  evidence  in  his 
records  to  substantiate  this  claim  in  the  amounts 
shown  to  have  been  removed. 

Through  all  of  his  operations  he  was  in  complete 
control  of  his  employees  and  of  the  records  they  main- 
tained. While  disclaiming  any  knowledge  of  books  or 
bookkeeping,  his  system  gave  him  complete  supervision 
of  the  hotel  activities  and  knowledge  of  all  receipts 
properly  recorded  and  of  the  receipts  which  regularly 
came  into  his  hands  and  went  unreported. 

The  Government  proved  through  his  employees 
and  his  records  that  he  reduced  his  reported  income 
through  the  use  of  allowances  falsely  claimed  to  have 
been  given  to  guests,  through  duplicate  invoices  for 
bills  already  paid  which  he  turned  in  for  cash  or  checks 
of  the  hotel  for  himself,  through  room  rentals  omitted 
from  the  records  and  turned  in  to  the  defendant  by  an 
envelope  system,  and  by  checks  issued  to  an  employee, 
Loretta  Newton,  and  reported  upon  her  income  tax 
return,  w^hich  checks  were  in  fact  returned  to  the  de- 
fendant. 

While  admitting  the  use  of  false  allow^ances  which 
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were  shown  by  a  Government  expert  who  had  repro- 
duced certain  ink  eradicated  entries  upon  the  hotel 
records,  Mr.  Corbett  denied  or  alibied  the  other 
charges.  In  each  instance  he  accused  the  several  em- 
ployees and  associates  of  testifying  falsely  because  of 
grievances  with  them  (R.  1009-1019).  However,  his 
own  demeanor  upon  the  stand,  his  evasive  answers  and 
his  conflicting  explanations  all  contributed  to  the 
jury's  determination  that  he,  not  they,  testified  falsely. 

The  defendant,  in  1944,  acquired  the  stock  to  the 
corporation  owning  the  Claremont  Hotel,  150  unit 
building,  in  Seattle,  Washington.  He  operated  the 
hotel  through  the  corporation  until  July  1,  1945,  when 
he  began  operation  as  a  sole  proprietorship  which  he 
continued  until  its  subsequent  sale  (R.  863,  934).  In 
1947  he  built  two  motels  on  the  Seattle-Tacoma  high- 
way and  bought  two  inns  in  Oregon  (R.  934-936). 

The  defendant  continued  the  bookkeeping  system 
installed  when  he  acquired  the  Claremont  Hotel  and 
retained  the  same  bookkeeper,  Mrs.  Beatrice  Murta. 
The  system  consisted  of  cash  sheets  and  guest  ledger 
sheets  maintained  by  the  desk  clerks  and  regular  books 
maintained  by  Mrs.  Murta.  Three  shifts  of  desk  clerks 
were  employed  who  were  to  enter  all  cash  receipts  upon 
the  cash  sheets  and  all  payments  by  guests  upon  the 
guest  ledger  sheets.    A  daily  transcript  of  these  re- 


ceipts  and  of  all  charges  to  guests  was  made  by  the 
night  clerk.  This  daily  transcript,  the  cash  sheets  and 
the  daily  receipts  were  then  checked  by  the  bookkeeper 
and  the  contents  recorded  upon  her  records. 

A  cash  drawer  at  the  desk  was  used  by  the  re- 
spective clerks  to  keep  all  of  the  hotel  receipts,  and  its 
contents  were  balanced  with  the  cash  sheet  by  each 
change  of  shifts.  The  daily  receipts  were  tabulated  by 
the  swing  shift  clerk  and  given  to  Murta  for  deposit 
in  the  hotel  company  bank  account. 

Guest  ledger  sheets  were  maintained  in  duplicate 
by  the  clerks  and  daily  charges  were  entered  by  the 
desk  clerks  as  well  as  all  payments.  When  a  guest 
checked  out,  his  payment  was  supposed  to  be  recorded, 
the  original  white  copy  stamped  paid  and  initialed  by 
the  clerk  receiving  payment,  and  this  white  copy  given 
to  the  guest  as  a  receipt.  The  yellow  duplicate  was  re- 
tained as  a  hotel  record. 

The  system  was  adequate  and  the  hotel  forms 
contained  appropriate  descriptive  columns  for  all 
entries,  including  columns  for  allowances  to  be  given 
guests. 

However,  falsification  of  the  records  came 
through  misuse  of  allowances  taken  or  directed  by 
Corbett.  Corbett  installed  an  additional  system  of 
"allowance  slips."   These  slips  were  prepared  by  the 
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clerks  from  the  guest  ledger  sheets  and  were  sent  each 
morning  to  the  bookkeeper  with  the  cash  sheet  and 
transcript.  She  then  gave  them  to  Corbett  who  per- 
sonally approved  each  one  and  noted  a  ''reason"  for 
the  ''allowance."  They  were  then  returned  to  the 
bookkeeper  who  entered  them  in  an  allowance  journal. 

The  clerks  testified  that  these  "allowances"  were 
entered  by  them  at  Corbett's  direction.  They  stated 
that  after  a  guest  had  paid  his  bill,  Corbett  either 
removed  the  entry  recording  such  payment  from  the 
cash  sheet  by  the  use  of  ink  eradicator  or  directed  them 
to  do  so  (R.  149,  150,  352-354).  He  would  then  re- 
move cash  from  the  cash  drawer  in  the  amount  of  the 
entry  removed  from  the  cash  sheet.  The  cash  sheet 
and  cash  drawer  then  balanced.  Corbett  or  the  clerks 
would  then  make  a  second  entry  over  the  entry  re- 
moved by  ink  eradicator  (R.  168). 

In  addition,  Corbett  would  direct  the  clerks  to 
make  an  entry  upon  the  yellow  duplicate  guest  ledger 
sheet  changing  the  original  carbon  entry  in  the  cash 
column  to  an  entry  in  the  allowance  column.  This  al- 
loivance  would  be  for  the  entire  amount  of  the  bill.  An 
allowance  slip  in  the  same  amount  would  be  prepared 
by  the  clerk,  approved  by  Corbett  and  returned  to 
Murta.  Her  entries  of  these  slips  in  the  allowance 
journal  reduced  the  income  reported  by  the  hotel  rec- 
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ords.    These  allowances  totaled  $22,400  in  1945  and 
$28,000  in  1946. 

The  system  varied  to  some  extent  in  the  instances 
Corbett,  through  an  intercommunication  system  con- 
trolled from  the  balcony  or  being  personally  present, 
would  direct  the  clerks  to  omit  the  entries  from  the 
cash  sheets  (R.  365).  Then  ink  eradicator  was  of  course 
not  required.  On  other  occasions  entire  cash  sheets 
were  rewritten  at  Corbett's  direction  when  some  items 
would  be  omitted  (R.  348).  On  other  occasions  entries 
to  be  removed  were  selected  by  Corbett  and  marked  by 
a  pencil  check  mark.  The  clerks  then  removed  these 
entries  from  the  cash  sheets,  changed  the  guest  ledger 
sheets,  and  removed  a  like  amount  of  cash  from  the 
cash  drawer  which  they  put  in  an  envelope  marked 
*'B.C."  for  Mr.  Corbett  (R.  353-354).  This  practice 
continued  at  Corbett's  direction  while  he  was  on  vaca- 
tion, with  the  removal  of  $50  to  $60  payments  (R.  366- 
367).  It  also  varied  when  no  entry  would  be  made 
upon  the  duplicate  guest  ledger  sheet  at  all  or  the 
entry  would  be  made  directly  to  the  allowance  column 
(R.  364). 

The  system  did  not  vary,  however,  in  certain  de- 
tails— Corbett  always  received  the  money  removed 
from  the  cash  drawer,  Corbett  always  checked  each 
allowance  slip,  and  cash  "allowance"  for  this  cash 
payment  received  and  removed  from  the  drawer,  sub- 


sequently  reduced  the  hotel  income  reported  upon  the 
tax  returns  of  Mr.  Corbett.  Corbett  controlled  the 
removal  of  these  allowances  but  insured  that  no  one 
else  could  use  the  "ink  eradicator-allowance  slips" 
method  to  the  detriment  of  Mr.  Corbett.  He  could 
always  check  the  money  he  received  against  these 
allowance  slips. 

The  clerks,  Beatrice  Morgan,  Irene  Krueger,  Lor- 
etta  Newton,  Alfred  Wright  and  Harold  Vowles,  all 
testified  they  made  no  entries  returning  any  of  these 
allowances  to  the  cash  sheets. 

Prior  to  trial,  Beatrice  Morgan,  Irene  Krueger 
and  Loretta  Newton  went  through  those  guest  ledger 
sheets  and  allowance  slips  of  the  hotel  that  were  in 
the  possession  of  the  Internal  Revenue  Agents.  These 
clerks  segregated  those  that  they  could  identify  by  en- 
tries in  their  own  handwriting.  This  identification 
was  made  of  erased  entries  in  the  cash  column  of  the 
guest  ledger  sheets  that  were  still  legible,  of  entries  in 
the  allowance  column,  by  allowance  slips  written  by 
them,  or  of  initials  upon  checks  received  from  guests 
in  payment  of  bills  subsequently  removed  as  an  allow- 
ance. These  segregated  records  were  Exhibits  13,  14, 
15  and  51  (R.  157,  210,  356  and  464). 

Segregation  of  ledger  sheets  and  allowance  slips 
were  also  made  by  Mr.  McCarthy,  an  Internal  Revenue 
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agent,  of  those  instances  where  an  entire  bill  was  given 
as  an  allowance,  where  the  cash  entry  was  erased  or  no 
entry  at  all  made,  and  where  allowances  corresponded 
in  amount  to  checks  deposited  in  bank  accounts  the 
following  day  (R.  748-750).  These,  in  addition  to  ex- 
hibits also  identified  by  other  witnesses,  were  Exhibits 
16,  72A,  72B,  72C,  73A,  73B  and  78C  (R.  108,  753- 
757). 

The  Government  also  called  twenty-one  guests. 
Each  testified  he  had  stayed  at  the  Claremont  Hotel, 
had  paid  his  bill  in  full  upon  departure  and  had  re- 
ceived no  allowance  upon  his  bill  of  any  kind.  In  each 
instance,  the  entire  amount  of  the  bill  had  been  claimed 
as  an  allowance  for  which  the  duplicate  ledger  sheet 
had  been  altered,  an  allowance  slip'  made  out  and  the 
allowance  taken  in  the  allowance  journal  (Exhibit  17). 
Original  ledger  sheets  recording  cash  payments  were 
produced  in  some  instances,  and  compared  to  the  al- 
tered duplicate  hotel  record.  Other  guests  produced 
checks  or  check  stubs  proving  payment  (R.  484-540). 
Still  other  guests  mailed  similar  records  of  payments 
to  McCarthy  (R.  106-108)  which  were  identified  by 
the  clerks  who  had  initialed  the  checks  or  ledger  sheets 
(R.  165,  356,  359,  360,  361,  362). 

Prior  to  taking  a  trip  in  1945,  Corbett  instructed 
clerk  Newton  she  was  to  be  in  charge  of  the  hotel,  and 
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that  she  was  to  run  the  $100  store  rental  through  as  an 
allowance  [there  were  five  stores  in  the  hotel  rented 
to  commercial  tenants  (R.  39)],  continue  allowances 
and  put  money  in  safe  (R.  392)  and  if  anything  hap- 
pened to  the  Corbetts,  Newton  was  to  read  a  book  in 
Corbett's  desk  for  instructions  concerning  money  Cor- 
bett's  oldest  son  Frank  was  to  divide  among  the  four 
children  and  "no  one  need  knoiu  any  more  about  it.^' 
She  recorded  these  instructions  in  her  notebook,  Ex- 
hibit 48  (R.  392-393). 

Newton  testified  on  one  occasion  Corbett  called 
her  into  his  office  and  after  mentioning  allowances, 
told  her  she  was  just  as  guilty  as  he  was  (R.  395). 
Corbett  testified  he  was  talking  about  O.P.A.  regula- 
tions when  he  had  this  conversation  with  Newton 
(R.  918,  1014). 

Newton  testified  she  kept  a  record  of  these  allow- 
ances she  made  until  she  consulted  an  attorney  who 
advised  her  that  she  need  not  worry  since  she  was  act- 
ing on  orders  of  Corbett  (Exhibit  45,  46;  R.  455-456). 

Among  allowances  given  were  an  allowance  for 
store  rental  of  $100  marked  "cash  short"  (Exhibit  49, 
R.  454),  allowances  on  more  than  one  occasion  to  the 
same  guest  (R.  450,  470,  476),  duplicate  allowances 
for  the  same  date  for  the  same  guest  (R.  1031)  and 
days  when  there  would   be   six  allowances  totaling 
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$200.74,  and  nine  allowances  totaling  $345  taken  and 
the  cash  sheets  would  only  report  two  receipts  totaling 
$38.00  and  $15.00  (R.  459-461). 

One  guest  received  a  $7.00  refund  on  Februarj^ 
21,  1946,  after  the  entire  bill  had  been  shown  as  an 
allowance  by  Mr.  Corbett  (Exhibit  16).  The  records 
then  showed  the  guest  was  paid  $7.00  for  staying  at 
the  hotel  (R.  291-294).  To  this,  on  cross-examination, 
Corbett  concluded  she  must  have  had  a  fancied  griev- 
ance (R.  1031). 

Arthur  Bauman,  a  Government  expert,  intro- 
duced 11  photographs  he  had  made  of  ink-eradicated 
entries  on  the  cash  sheets  (Exhibits  11, 12 and  13)  that 
he  had  reproduced  by  random  selection  (R.  541-547). 
In  each  instance,  the  removed  item  was  taken  upon  the 
allowance  journal,  and  generally  a  small  item  entered 
over  the  eradicated  space.  Some  sheets  showed  two  or 
three  eradications.  The  total  of  these  19  ink-eradicated 
receipts  was  $963.47  over  which  receipts  of  15c,  18c, 
42c  and  $1.00  had  been  made.  These  reproductions 
were  so  convincing  that  when  trial  counsel  at  cross- 
examination  offered  to  reproduce  any  eradicated  entry 
on  the  cash  sheets  that  Corbett  might  question  as  to 
having  been  claimed  as  an  allowance,  Mr.  Corbett 
said  (R.  1034): 

"A.  No.    You  have  got — you  had  twenty  people 
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here.  I  believe  in  less  than  a  week  if  you'd 
let  me  help  you  we  would  have  went  down 
and  got  nearly  all  that  was  there." 

Special  Agent  Holtberg  computed  these  allow- 
ances from  Exhibits  13,  14,  15,  16,  17,  46,  49,  51,  55, 
60,  72  and  73  and  they  totaled  $14,595.84  in  1945  and 
$17,542.83  in  1946.  These  amounts  were  included 
by  Holtberg  in  his  computation  of  the  corrected  net 
income  of  Mr.  Corbett  for  the  years  1945  and  1946 
(Exhibit  74,  R.  797-799). 

An  additional  source  of  unreported  income  was 
the  rentals  by  the  night  clerk,  Vowles,  which  were  not 
entered  upon  the  cash  sheets  at  Corbett's  instructions. 
Vowles  testified  he  rented  from  1  to  17  rooms  per  night 
on  a  one  night  basis  which  he  did  not  enter  on  the  cash 
sheet.  He  put  the  money  and  a  record  of  the  rentals  in 
an  envelope  marked  "B.C."  for  Corbett.  This  was 
done  at  Corbett's  instructions.  The  rentals  averaged 
5  to  6  rooms  per  night  and  from  $20.00  to  $30.00  in 
receipts  and  was  followed  nightly  from   February, 

1945,  until  November  1,  1947,  except  for  the  period 
of  a  vacation  taken  by  Corbett  in  1945  and  again  in 

1946.  He  also  rented  15  cots  on  the  hotel  mezzanine  to 
servicemen  for  $1.00  per  night  which  were  also  omit- 
ted from  the  cash  sheets  and  given  via  envelope  to 
Corbett  (R.  605-610). 

Vowles  stated  that  he  kept  a  record  at  home  of 
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these  rentals  which  he  subsequently  threw  away.  He 
remembered  that  this  record  showed  over  $7,200,  but 
could  not  remember  specific  dates  or  amounts 
(R.  612-613). 

The  other  clerks,  Morgan,  Wright  and  Newton, 
testified  they  found  cash  overages  or  envelopes  in  the 
drawer  at  the  beginning  of  the  morning  shift  (R.  394, 
581,  152).  They  also  noted  cots  were  rented  but  the 
receipts  were  not  reported,  and  that  registration  cards 
marked  ''paid"  were  handled  differently  by  Vowles  for 
rentals  not  shown  on  the  cash  sheets,  for  rooms  they 
had  been  instructed  by  Corbett  to  save  for  rental  by 
the  night  clerk  (R.  394,  155,  576,  581).  Newton  testi- 
fied she  saw  Corbett  burn  registration  cards  and  that 
she  had  burned  registration  cards  at  his  direction 
(R.  378). 

*  Revenue  Agent  Marx  computed  these  rentals  from 
Vowles'  testimony  at  the  minimum  night's  average  of 
$20  for  the  period  Corbett  operated  the  hotel  as  sole 
owner  in  1945,  1946  and  the  period  in  1947  that 
Vowles  followed  this  practice  (R.  613,  633).  Holtberg 
included  this  computation  in  his  computation  of  unre- 
ported income  (Exhibit  74)  in  the  amounts  of  $3,680 
in  1945,  $7,300  in  1946  and  $6,080  in  1947  (R. 
796-804). 

Newton  testified  that  within  one  month  of  being 
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emploj^ed  as  a  clerk  at  the  hotel,  Corbett  advised  her 
she  was  a  vice-president  of  the  hotel  corporation.  She 
attended  meetings  where  she  voted  on  such  issues  as 
raising  Corbett's  salary.  For  this  she  was  paid  $368.80 
from  which  $73.60  was  withheld  as  tax  in  1945.  She 
signed  all  of  the  checks  over  to  Corbett  and  received  no 
proceeds  from  them.  She  reported  these  amounts,  how- 
ever, upon  her  income  tax  return.  She  received  a  tax 
refund  that  year  which  may  have  included  some  of  the 
money  withheld  from  the  checks  (R.  382-384).  Holt- 
berg  included  $295.04  upon  his  computation  of 
Exhibit  74. 

Holtberg  computed  additional  income  for  Mr. 
Corbett  for  the  years  1945,  1946  and  1947  (Ex- 
hibit 74),  from  these  allowances,  night  rentals  and 
Newton's  salary  checks.  In  1947  there  was  also  income 
not  reported  from  the  Corbett  Motel. 

Gunder  Birkeland,  a  man  who  loaned  Corbett 
money,  produced  a  paper  received  from  Corbett  which 
reflected  income  from  the  Corbett  Motel  operation  for 
June,  July,  August  and  September,  of  1947.  This  in- 
come was  $15,105.00,  less  expenses  of  $2,580  for  a  net 
income  of  $12,525.00  (Exhibit  65,  R.  644-650).  Marx 
computed  additional  income  from  Exhibit  65  and  from 
the  hotel  journal  (Exhibit  9)  in  the  amount  of  $12,- 
337.43  (R.  778).  This  was  included  in  Holtberg's  com- 
putations for  the  year  1947  (Exhibit  74). 
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Corbett  denied  giving  Birkeland  this  paper  (R. 
938-940,  1042)  and  stated  he  couldn't  see  where  it 
could  be  since  the  motel  wasn't  in  operation  until  after 
September,  1947.  He  was  referred  to  his  own  books 
(Exhibit  9)  which  recorded  $2,547.00  in  June, 
$1,800.00  in  July.  $500.00  in  August,  and  none  in  Sep- 
tember, October  or  November  of  1947.  Corbett  won- 
dered if  this  could  have  been  from  the  sale  of  wood. 
(R.  1042).  Corbett  reported  on  his  return  for  1947, 
the  expenses  of  the  motels  but  only  $3,512.47  of  income. 

The  bookkeeper,  Murta,  testified  she  received 
money  from  Corbett  from  time  to  time  which  he  called 
"store  rentals"  or  ''overages."  She  added  some  of  these 
amounts  to  the  cash  sheets  but  not  always  (R.  269- 
270).  Marx  testified  he  examined  the  cash  sheets  and 
found  lump  sum  payments  entered  as  "overages"  and 
"transient  rents"  in  the  amount  of  $1,465.73  in  1945, 
S5,106.25  in  1946  and  $1,886.78  in  1947  (R.  763). 
The  amounts  were  deducted  by  Holtberg  in  his  compu- 
tation as  possibly  being  money  Corbett  received  from 
the  holdouts  of  allowances,  night  rentals,  Newton's  sal- 
ary checks  or  the  motel  operation  (R.  797,  800-802, 
804).  In  addition  to  these  cash  sheet  entities,  Holtberg 
computed  additional  unreported  income  of  Corbett's 
half  computed  on  the  community  property  basis,  of 
$8,734.58  in  1945,  $9,868.20  in  1946  and  instead  of 
the  joint  loss  reported  by  the  Corbetts  in   1947  of 
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$12,472.47,  a  community  share  for  Corbett  of 
$3,539.01.  Upon  this  additional  income,  additional  tax 
was  computed  to  be  §4,120.45  in  1945,  S3.922.59  in 
194G  and  S597.15  in  1947  (R.  797-S05). 

In  addition  to  this  e\idence  used  in  computing 
i:ni*epoited  income,  the  Government  produced  a  gi*eat 
deal  of  other  testimony  bearing  upon  Corbett's  oper- 
ation which  certainly  reflected  strongly  upon  the 
intent  of  Corbett  to  evade  his  income  tax  by  concealing 
this  income. 

Examination  of  the  cash  sheets  ^Exhibits  10,  11 
and  12  \  showed  almost  daily  use  of  ink  eradicator. 
(R.  197-201).  Upon  cross-examination.  Clerk  Mor- 
gan selected  sheets  containing  entries  she  identified  as 
made  by  Corbett  (^  Exhibit  11-A).  Over  three  eradica- 
tions on  the  sheet  of  March  27.  1946.  totaling  $134.03 
of  receipts  removed  and  claimed  as  allowances,  Cor- 
bett had  entei-ed  "local  phone — 25c."  "L.D.  phone — 
15c"  and  "telephone  commission — S7.35"  (R.  241-246). 

Allowance  slips  in  large  amounts  were  marked 
"Cash  shortage"  by  Corbett.  All  clerks  testified  that 
there  never  were  any  such  shortages  (R.  213).  Murta 
testified  that  when  she  i*eceived  the  cash  receipts  and 
the  cash  sheets,  they  balanced  or  had  overages.  The 
shortages,  if  any,  would  be  a  few  cents  or  two  or  thi-ee 
dollars  (R.  314,  333).  Thereafter,  she  gave  the  allow- 
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ance  slips  to  Corbett,  and  when  she  got  them  back,  he 
had  marked  "cash  short"  upon  them.  These  were  then 
entered  in  the  allowance  journal  and  in  the  "cash  over 
and  short"  account  with  the  resulting  reduction  of 
reported  income  (R.  384).  Murta  never  made  any 
adjustments  returning  any  allowances,  night  rental  or 
envelope  money  to  the  hotel  records,  unless  it  was  in- 
cluded in  the  money  given  her  by  Corbett  (R.  279-286). 

Murta  testified  she  charged  the  purchase  of 
stamps  as  an  expense  of  the  hotel  (R.  272-273).  Clerks 
Morgan  and  Newton  testified  that  these  stamps  were 
sold  at  the  desk  and  the  proceeds  kept  in  the  "stamp 
drawer."  On  Corbett's  instructions,  the  Corbett  chil- 
dren removed  the  money  for  their  own  spending  (R. 
173-175,380-382,391). 

Clerk  Wright  testified  Corbett  used  ink  eradi- 
cator,  made  a  mistake,  tore  up  the  cash  sheet  and  re- 
wrote the  sheet  omitting  entries.  He  also  testified  he 
rented  apartments  of  permanent  guests  in  their  ab- 
sence, to  transient  guests  and  omitted  these  double 
rentals  from  the  cash  sheet  (R.  614,  617). 

Harry  Waldron  testified  that  while  he  worked  as 
manager  of  the  Pilot  Butte  Inn  in  Bend,  Oregon,  Cor- 
bett, and  sometimes  his  daughter,  come  regularly  to 
the  Inn,  that  they  came  at  night  after  he  went  off 
shift  and  generally  left  before  he  came  to  work  in  the 
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morning.  After  their  visits,  Waldron  noted  cash  sheets 
were  altered,  house  accounts  were  reduced,  reflecting 
fewer  occupancies,  the  registration  cards  used  as 
guest  billings  had  been  tampered  with  and  duplicate 
cards  used  to  conceal  room  rentals.  On  one  occasion  he 
saw  the  daughter,  Peggy  Corbett,  re-writing  a  cash 
sheet.  Cash  also  had  been  removed  to  correspond  to 
the  altered  records  (R.  666-667,  676-677). 

John  Bunch,  the  accountant  who  prepared  Cor- 
bett's  1947  and  1948  tax  returns  said  that  in  the 
course  of  his  work  he  found  that  duplicate  invoices 
had  been  submitted  to  the  bookkeeper  for  bills  pre- 
viously paid  and  reported  as  an  expense.  In  1947  he 
made  26  adjustments  and  81  adjustments  in  1948  (R. 
722).  One  adjustment  charged  back  a  check  in  the 
amount  of  $19,765.00  paid  to  Bill  Corbett  for  such 
duplicate  invoices  and  another  was  for  $11,661.00  to 
Corbett  for  a  duplicate  invoice  claimed  for  a  bill  in 
1947.  The  total  of  the  adjustments  in  1948  was 
$63,000.00   (R.  722-726). 

Newton  testified  Corbett  submitted  duplicate  cash 
vouchers  to  her  and  received  cash  after  the  original 
voucher  had  been  paid  to  an  employee  or  a  repairman. 
The  entire  Corbett  family  submitted  cash  register 
tapes  also  marked  groceries  or  advertising  for  which 
they  received  cash  from  the  drawer  (R.  378-880, 
885-386). 
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Wright  stated  Corbett  entered  the  cash  drawer 
while  he  relieved  Wright  and  removed  large  bills  re- 
placing them  with  small  bills  or  a  slip  marked  ''B.C." 
Corbet  said  he  had  a  hobby  of  collecting  money 
(R.  920,  1019). 

Agent  Marx  made  a  comparison  of  the  allowance 
slips  with  the  deposit  tickets  of  the  various  bank  ac- 
counts of  the  Corbetts.  He  compared  the  deposit 
tickets  of  the  day  following  the  date  of  the  allowance 
slips  for  checks  of  amounts  identical  to  the  allowances. 
These  amounts  totaled  $18,000.00  in  1945,  1946  and 
1947  from  Exhibit  72A,  B  and  C,  and  approximately 
$2,500.00  for  the  same  period  from  Exhibit  73A,  B  and 
C.  (R.  770-773). 

Marx  also  computed  the  currency  deposited  to  the 
various  Corbett  accounts  exclusive  of  the  hotel  account . 
There  was  $96,356.81  deposited  in  these  other  Corbett 
accounts  during  1945,  1946  and  1947  (R.  775).  Ex- 
amination shows  very  little  cash  was  deposited  to  the 
hotel  business  and  petty  cash  accounts. 

Dewey  Metzdorf,  a  hotel  operator,  testified  Cor- 
bett told  him  in  1946  while  discussing  a  proposed  sale 
of  the  Claremont  Hotel,  that  the  hotel  was  netting 
$86,000.00  per  year  (R.  654-657).  Corbett  reported 
$13,555.73  in  1945  (Exhibit  1)  and  $12,359.00  in 
1946  (Exhibit  3),  from  the  hotel  operation. 
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Ernest  S.  Martin  testified  that  Corbett  told  him 
during  a  discussion  of  the  motel  operations  that  he  had 
an  independent  method  of  laundry  other  than  the  com- 
mercial laundry  to  take  care  of  sheets  and  pillow  cases. 
Corbett  said  he  did  the  laundry  himself  so  he  wouldn't 
have  to  report  all  the  income  from  the  motels.  That 
way  they  couldn't  check  on  his  rentals.  Also  Corbett 
said  he  rented  rooms  more  than  once  a  day  or  a  night 
and  wouldn't  report  this  rental.  He  said  he  saved 
one-third  to  one-half  of  his  income  from  being  report- 
ed (R.  640). 

Martin  testified  that  on  another  occasion  at  the 
hotel,  Corbett  showed  him  ten  to  fifteen  cards  which 
he  said  were  room  cards.  Corbett  said  he  saved  these 
out  every  night  so  he  and  his  son  could  collect  the 
rentals  and  not  report  it.  Corbett  said  it  amounted  to 
considerable  (R.  642). 

Corbett's  daughter  testifying  for  her  father,  on 
cross-examination,  testified  she  lived  at  the  hotel  and 
at  the  motel,  and  that  after  a  washroom  was  built, 
she  did  the  laundry  for  the  motel  (R.  846).  There  was 
then  a  noon  recess,  and  immediately  after  the  recess 
she  resumed  the  stand  and  on  redirect  said  she  meant 
she  did  her  own  laundry  (R.  852). 

Corbett  testified  in  his  own  defense  and  told  of  his 
life  from  birth,  exhibiting  an  excellent  memory  for 
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much  detail  about  his  life.  However,  on  other  matters, 
he  was  very  evasive,  vague  and  contradictory  in  his 
statements  where  he  attempted  to  coordinate  these  de- 
tails with  other  statements  he  had  made.  In  the  course 
of  the  investigation  he  gave  a  statement  to  the  agents 
and  also  financial  statements  represented  as  being 
his  financial  position  in  1938  and  in  1948.  These  state- 
ments conflicted  with  his  testimony  on  the  stand  and  to 
statements  given  to  third  parties. 

Corbett  admitted  he  removed  items  from  the  cash 
sheets  because  of  O.P.A.  regulations.  He  claimed  he 
gave  the  money  back  to  Murta  to  enter  on  the  records 
for  tax  purposes  (R.  899-900).  However  Exhibit  A-8, 
which  he  claimed  was  a  list  of  these  items  he  returned 
to  Murta,  was  actually  a  list  of  transient  rents  and 
cash  received  which  had  been  reported  by  Murta  in  the 
usual  course  of  business  and  couldn't  be  the  amounts 
he  claimed  (R.  1000).  When  asked,  he  was  unable  to 
find  an  entry  where  he  put  back  money  from  Vowles 
or  the  Clerks  (R.  1001-1004).  After  recess  he  found 
one  entry  of  $400.00  marked  "cash  shortage.''  This 
had  already  been  included  in  Marx's  computation 
(R.  1004-1005). 

He  offered  Exhibit  A-7,  his  application  for  rental 
rate  adjustment  to  the  O.P.A.  as  proof  of  this  claim 
that  he  manipulated  his  records  because  he  couldn't  get 
the  increase.  However,  it  was  shown  on  the  face  of  the 
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application  that  the  application  was  stamped  ''Ap- 
proved^—Sept.  2,  19U''  (R.  1006). 

Asked  what  O.P.A.  had  to  do  with  the  approval  of 
an  entire  bill,  Corbett  testified : 

"A.  I  would  be  unable  to  tell  you  and  I  don't  think 
they  could  either"  (R.  1007). 

Asked  about  cash  shortages  claimed  when  Murta 
and  the  clerks  said  there  were  none,  Corbett  said 
*'cash  shortages^'  come  from  ''overages'^  (R.  1019- 
1020). 

Asked  about  his  instructions  to  Newton  that 
**Frank  should  divide  the  money  and  no  one  need 
know,"  Corbett  said  he  tried  and  tried  to  think  and  he 
couldn't  imagine  (R.  1015). 

Asked  about  the  duplicate  invoices  Bunch  correct- 
ed, Corbett  said  that  the  duplicate  invoices  were  sub- 
mitted by  him  but  were  accidental.  He  couldn't  remem- 
ber duplicate  vouchers  to  Newton  (R.  1022-1023). 

Asked  how  checks  were  shown  on  the  hotel  deposit 
tickets  which  weren't  on  the  cash  sheet,  Corbett  was 
evasive  and  confused  and  finally  said  he  couldn't  ex- 
plain (R.  1034-1035). 

Corbett  said  he  put  all  income  received  on  the 
books  but  $1,400.00  in  1945,  $2,000.00  in  1946  and 
$1,500.00  stolen  from  the  safe  in  1947   (R.   1038). 
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The  $1,400.00  and  .$2,000.00  were  entered  on  the  1945 
and  1946  tax  returns  as  ''wagering."  Corbett  couldn't 
say  where  these  amounts  came  from  but  was  "some 
kind  of  cash  I  obtained  some  place"  (R.  1038-1039). 

The  $1,500.00  was  "envelope  money"  stolen  from 
the  safe  and  not  made  good  by  the  bonding  company. 
This  didn't  get  on  the  books  as  income  and  was  taken 
as  a  tax  deduction  in  1947  (Exhibit  5).  However,  it 
was  shown  that  in  September,  1947,  Corbett  received 
a  check  for  $1,500.00  from  the  hotel  charged  as  theft 
loss.  So,  Corbett  personally  received  the  money  that 
was  taken  as  a  theft  loss  on  the  books  and  again  on  the 
return  upon  income  not  even  reported  in  the  first  place 
(R.  1039-1041). 

Asked  if  he  did  not  take  checks  from  the  motel 
receipts,  run  them  through  the  hotel  account  as  hotel 
income  in  place  of  cash  he  removed  and  deposited  to 
his  other  accounts,  Corbett  said,  "I  don't  know.  If 
the  book  shows  that,  that  could  be"  (R.  1037). 

Corbett  admitted  the  manipulation  of  the  records 
and  the  withdrawals  from  the  hotel  funds  described  by 
other  witnesses.  The  jury  did  not  believe  his  explana- 
tion when  confronted  by  the  testimony  of  these  wit- 
nesses. They  convicted  him  of  evading  his  taxes  for 
1945  and  1946  as  charged  in  Counts  1  and  2. 
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SUMMARY  OF  THE  ARGUMENT 

A.  Evidence  clearly  established  that  the  defendant 
intentionally  evaded  his  proper  income  tax  by  an 
elaborate  system  of  concealment. 

1.  False  allowances  were  claimed  for  bills  of  hotel 
guests  that  were  actually  paid  by  the  guests. 

2.  Legitimate  allowances,  if  any,  were  not  included 
in  the  Government  computations. 

3.  Defendant's  claim  that  this  manipulation  was 
done  to  comply  with  O.P.A.  regulations  was 
completely  disproved. 

4.  Rentals  by  the  Night  Clerk,  Vowles,  were  omit- 
ted from  the  records  and  amounted  to  $20.00  per 
night  that  were  given  directly  to  the  defendant. 

B.  Corbett's  claim  that  while  he  admitted  removing 
this  income  for  O.P.A.  purposes,  he  returned  it  to 
the  hotel  books  and  to  the  hotel  bank  accounts  was 
disproved. 

C.  Defendant  obtained  the  salary  checks  given  to  an 
employee  for  serving  as  a  corporation  "Vice-Presi- 
dent", but  caused  the  proceeds  to  be  reported  upon 
her  tax  return  rather  than  his. 

D.  Revenue  Agent  Marx,  in  testifying  upon  compari- 
sons of  records  and  computations  of  currency  de- 
posits and  of  check  deposits  violated  no  rights  of 
the   defendant   when   included    were   $497.14    in 
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checks  shown  upon  duplicate  deposit  tickets  pres- 
ent in  the  Courtroom  but  not  in  evidence. 

E.  The  computations  and  testimony  of  the  expert  wit- 
nes  in  summation  of  the  Government  case  were 
entirely  proper  and  in  no  way  invaded  the  function 
of  the  jury, 

F.  Financial  Statements  given  by  the  defendant  to  his 
banks  were  properly  introduced  by  the  Govern- 
ment as  showing  contradiction  to  statements  fur- 
nished Government  agents  in  the  course  of  the  in- 
vestigation. 

G.  The  defendant  was  properly  cross-examined  for  the 
purposes  of  impeaching  his  testimony  given  in  di- 
rect examination  and  for  proving  his  intent  to 
evade  his  taxes  and  his  knowledge  of  his  true  fi- 
nancial position: 

1.  Upon  transactions  prior  to  the  indictment  pe- 
riod; 

2.  Upon  transactions  subsequent  to  the  indictment 
period. 

H.  The  defendant  had  adequate  access  to  exhibits  dur- 
ing the  course  of  the  trial  by  delivery  of  same  by  a 
Government  agent  as  agreed. 

ARGUMENT 

Appellant's  brief  very  cleverly  attempts  to  con- 
fuse the  issues  of  this  case  and  the  fact  that  the  origi- 
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nal  defense  counsel  at  the  trial,  Mr.  Tracy  Griffin, 
stated  in  the  motion  for  a  new  trial  that  the  only  ques- 
tion was  whether  or  not  the  Director  of  Internal  Rev- 
enue must  under  the  statute,  in  addition  file  a  certifi- 
cate of  the  claimed  amount  of  tax  due  or  the  deficiency 
involved.     Mr.  Griffin  said  (R.  1143): 

*'I  may  say  that  in  my  analysis  of  the  two 
weeks'  trial  that  is  the  only  substantial  question 
worthy  of  consideration  by  either  Your  Honor  or 
an  Appellate  Court." 

Defense  counsel  was  recognized  by  the  trial  court 
as  one  of  the  ablest  trial  lawyers  in  the  United  States 
and  that  he  made  a  question  of  it  when  there  really 
wasn't  one.  Mr.  Corbett  acknowledged  that  he  was 
satisfied  with  that  (R.  1153-1154).  Neither  of  the  two 
defense  attorneys  of  the  trial  are  associated  with  the 
appeal.  The  question  noted  by  Mr.  Griffin  is  not  now 
noted  in  the  appeal. 

A.  Evidence    of   Tax    Evasioji    By    Corhett    By    False 
Allowances 

1.  The  Government  proved  that  the  records  of 
the  hotel  operation  were  falsified  through  the  removal 
by  ink  eradicator  of  cash  receipts  from  the  cash  sheets, 
by  allowances  claimed  that  were  false,  by  receipts  from 
room  rentals  that  were  never  entered  and  by  expenses 
claimed  upon  duplicate  invoices  and  vouchers  that  had 
been  paid. 
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The  total  allowances  taken  by  the  hotel  were 
$22,579.41  in  1945  and  $29,784.70  in  1946  (R.  783). 
Of  these  amounts  the  Government  proved  $14,959.84 
in  1945  and  $17,542.83  in  1946  specifically  as  being 
false  claims  for  bills  that  had  actually  been  paid.  These 
amounts  were  proved  by  the  Clerks  Morgan,  Krueger 
and  Newton  who  had  separated  the  ledger  sheets  and 
allowance  slips  they  could  recognize  by  entries  in  their 
own  handwriting.  These  exhibits  were  identified  in 
Court  and  no  question  raised  then  as  to  identification 
of  these  exhibits  (Exhibits  13,  14  and  15). 

Morgan,  by  reason  of  her  shorter  period  of  em- 
ployment identified  fewer  ledger  sheets.  She  testified 
in  detail  concerning  them.  No  question  is  raised  by  the 
Appellant  concerning  these  allowances  being  false. 
However,  appellant  questions  the  identification  of  Ex- 
hibit 15  by  Newton  and  would  credit  only  $100.00  in 
1945  and  $904.39  in  1946  out  of  the  thousands  of  dol- 
lars included  in  that  exhibit.  Appelant  contends  that 
the  segregation  was  by  the  agents  and  that  Newton 
did  not  identify  the  exhibit.  However,  she  testified 
(R.  356-357)  that  she  had  examined  the  cash  sheets 
and  guest  ledger  sheets  with  Special  Agent  Holtberg 
prior  to  trial  and  segregated  those  she  could  identify 
by  her  writing.  She  identified  Exhibit  15  as  being 
those  she  segregated.  Because  of  the  volume  she  did 
not  testify  concerning  all  of  the  allowances  in  the 
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exhibit  but  only  some  particular  ones.  No  question  was 
raised  by  the  defense  at  the  trial,  of  the  other  ledger 
sheets  and  allowances  contained  in  the  exhibit.  Appel- 
lant's alleged  claim  of  confusion  concerning  the  first 
sheet  not  being  an  allowance  in  her  handwriting  is  best 
met  by  setting  forth  her  entire  answer  (R.  357) : 

''Q.  Now  would  you  show  by  example  there, 
please,  to  the  jury  and  the  Court  how  you  de- 
termined that  those  were  your  entries? 

''A.  Well,  under  the  line  where  it  says  cash,  it  has 
been  erased  but  you  can  read  $50.43  which 
is  in  my  handwriting,  and  underneath  it 
there  is  a  $50.43  which  is  on  the  allowance 
line.  That  is  not  my  handwriting." 

The  entry  in  her  handwriting,  in  the  cash  column 
which  had  been  erased,  showed  that  she  had  received 
payment  of  the  bill  taken  as  an  allowance.  While  some 
of  the  sheets  in  Exhibit  15  may  have  contained  a 
proper  entry,  each  sheet  contained  an  improper  allow- 
ance shown  by  an  erasure,  an  attached  allowance,  an 
original  ledger  sheet  or  a  check  given  in  payment. 
Only  these  improper  allowances  were  included  in  the 
Government  computation  (R.  357-362).  Newton  testi- 
fied there  were  other  ledger  sheets  she  couldn't  iden- 
tify but  which  were  false  because  the  balance  brought 
forward  by  the  night  clerk  reflected  a  payment  or  the 
erasures  were  so  heavy  the  "cash"  entry  was  not  iden- 
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tifiable   (R.  363).    These  were  not  included  in  Ex- 
hibit 15. 

Special  Agent  McCarthy  identified  some  of  those 
guest  ledger  sheets  for  which  allowances  were  taken 
and  these  were  included  in  the  Government's  proof. 

2.    Legitimate  Allowances  Claimed 

The  defendant  claimed  that  allowances  were  given 
to  employees  and  special  guests.  He  claimed  he  had 
37  clerks  in  1945-1947  and  allowances  of  $1,000.00 
per  month  to  employees  who  lived  at  the  hotel.  He 
employed  three  clerks  a  day  —  morning  shift,  swing 
shift  and  night  shift.  However,  it  was  proved  that 
Vowles  was  night  clerk  from  February,  1945  to  De- 
cember, 1947  and  he  didn't  live  in  the  hotel.  Similarly, 
Newton  worked  from  June,  1945  to  May,  1948  and  she 
didn't  live  in  the  hotel.  Morgan  was  there  from  Oc- 
tober, 1945  to  May,  1946  and  she  didn't  live  in  the  hotel. 
Wright  was  there  from  October,  1946  to  September, 
1947.  Krueger  was  there  from  June,  1945  for  six  weeks 
and  the  year  of  1947.  Corbett  had  nothing  but  his 
memory  to  back  up  his  claim  and  only  one  shift  from 
May,  1946  to  October,  1946  is  not  accounted  for.  Marx 
testified  he  found  only  two  employees  who  received 
allowances  (R.  787-788).  The  transcripts  were  never 
produced  by  the  defendant  to  show  if  the  rentals  to  any 
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employees  were  even  charged  to  the  books.   The  tran- 
scripts were  never  furnished  to  the  agents. 

3.    Defendant's  Claim  of  Manipulation  to 
Comply  with  O.P.A.  Regulations 

Defendant  admitted  the  alterations  of  the  records 
and  withdrawal  of  the  cash  but  said  he  did  it  to  avoid 
complaints  from  O.P.A.  regulations  (R.  900).  He  ad- 
mitted that  he  instructed  clerks  to  remove  large  sums 
from  rooms  showing  more  than  O.P.A.  rates  by  ink 
eradicator  and  to  enter  other  receipts  on  the  cash 
sheet  (R.  912) .  He  offered  his  applications  for  rent  ad- 
justment (Exhibit  A-7)  as  proof  of  his  claim  of  alter- 
ations in  1945,  1946  and  1947.  He  said  he  went  ahead 
and  charged  more  because  his  rate  increase  hadn't 
been  approved.  Exhibit  A-7  ivas  stamped  on  its  face 
''Approved  Sept.  2,  lOJ^J^:' 

He  was  unable  to  answer  what  removing  an  entire 
hill  had  to  do  with  O.P.A.  regulations  limiting  his 
rental  rates  (R.  1007). 

Newton  testified  the  O.P.A.  had  nothing  to  do 
with  allowances  but  that  allowances  were  given  for  the 
entire  bill  at  Corbett's  instruction  (R.  478-482). 

4.    Night  Rentals  By  Vowles 
Vowles  testified  he  rented  rooms  held  out  for  him 
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by  other  clerks  which  he  did  not  enter  on  the  cash 
sheets.  He  also  rented  cots  on  the  balcony  to  service- 
men. He  said  he  put  the  money  in  the  cash  drawer 
or  in  an  envelope  marked  ''B.C."  (R.  605).  He  said 
he  did  it  every  night  from  February,  1945  to  the  fall 
of  1947,  except  for  one  trip  made  by  Corbett  in  1945 
and  one  in  1946  (R.  607).  Vowles  said  he  rented  from 
one  to  seventeen  rooms  every  night  and  averaged  five 
to  six  rooms  a  night.  He  said  these  receipts  averaged 
$20.00  to  $80.00  per  night  (R.  610).  In  addition  he 
rented  fifteen  cots  to  servicemen  for  $1.00  each 
(R.  609).  All  of  these  receipts  were  omitted  from  the 
cash  sheets  and  given  to  Corbett  (R.  609).  Morgan, 
Newton  and  Wright  all  confirmed  this  method  of  con- 
cealing receipts.  Vowles  said  he  kept  a  record  of  these 
rentals  at  home  and  that  he  no  longer  had  that  record. 
He  said  it  was  over  $7,200.00  (R.  611).  He  did  not 
testify  that  he  put  all  of  these  concealed  night  rentals 
upon  his  personal  record  and  could  not  remember  the 
dates  he  kept  the  records.  He  remembered  the  amount 
only  as  over  $7,200.00.  The  Government  used  the 
minimum  figure  given  as  his  average,  of  $20.00  per 
night.  This  is  substantiated  by  the  testimony  of  the 
other  clerks  who  all  saw  these  receipts  given  to  Corbett 
by  overages  or  envelopes.  It  is  also  substantiated  by 
Corbett's  statement  to  Ernest  Martin.  Corbett  showed 
Martin  10  to  15  room  cards  he  said  he  held  out  from 
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the  clerks  so  that  he  and  his  son  could  rent  them  and 
not  report  these  rentals.  Corhett  told  Martin  that  it 
amounts  to  considerable. 

B.  Corbett's  Claim   of  Returning  This  Money  to  the 
Books 

Corbett  said  he  gave  this  to  Murta  in  lump  sums 
to  be  put  on  the  books  (R.  905,  916,  1000).  Murta  said 
from  time  to  time  she  received  money  from  Corbett 
which  he  called  "overages"  or  "store  rentals."  Some- 
times she  put  it  on  the  cash  sheet  (R.  269-270).  Marx 
computed  this  to  be  $1,465.73  in  1945,  $5,106.25  in 
1946  and  $1,886.78  in  1947.  Appellant  now  contends 
that  there  was  an  extra  $200.00  restored  to  the  cash 
sheet  in  1945  and  $410.00  entered  to  the  cash  journal. 
No  testimony  was  given  by  Murta  of  entering  any  such 
money  from  Corbett  on  the  cash  journal  and  there  is 
nothing  to  support  Appellant's  contention.  In  any 
event,  the  $600.00  would  not  materially  affect  the 
position  taken  by  the  Government,  since  the  amount 
shown  by  the  Government  to  have  been  taken  by  Cor- 
bett is  $17,469.15  over  the  $1,465.73  computed  by 
Marx. 

It  is  not  possible  to  believe  that  all  of  the  money 
taken  from  the  cash  drawer  under  the  pretense  of 
allowances  as  shown  by  the  altered  ledger  sheets  and 
the  testimony  of  the  witnesses  can   be   covered   by 
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$1,465.73  or  $2,000.00  in  1945  or  the  $5,106.25  in  1946 
which  appellant  does  not  question. 

C.  Newton's  Salary  Checks 

Newton  testified  she  received  checks  for  acting  as 
"Vice-President"  of  the  Claremont  Hotel  within  one 
month  of  going  to  work  there  as  a  clerk  (R.  382-384). 
She  said  she  signed  them  all  over  to  Corbett  without 
receiving  any  proceeds  from  them.  Tax  was  withheld 
from  the  gross  amount  she  received  as  ''Vice-Presi- 
dent" and  she  reported  these  checks  on  her  return. 
She  received  a  tax  refund  on  her  return  which  might 
have  included  part  of  the  tax  withheld  on  the  checks. 
The  checks  in  the  amount  of  $295.04  went  to  Corbett. 

The  Government  proved  beyond  a  reasonable 
doubt  Corbett  evaded  taxes  upon  unreported  income 
of  $8,734.57  in  1945  and  $9,868.29  in  1946  over  and 
above  the  money  given  to  Murta  and  entered  upon  the 
hotel  books.  The  $1,400.00  listed  as  wagering  in  1945 
and  of  $2,000.00  in  1946  were  not  identified  by  Cor- 
bett as  from  any  source  and  so  could  not  be  the 
amounts  included  in  the  Government  computations. 
The  accountant  who  included  these  amounts  on  the  tax 
returns  said  Corbett  was  vague  in  describing  it 
(R.  684),  and  Corbett  on  the  stand  said  he  didn't  know 
where  it  came  from  (R.  1038-1039). 
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D.  Testhnony  of  Afmw  to  CoticJtisio7is  jroni  Records 
Not  in  Evidence 

Revenue  Agent  Marx  made  two  computations  from 
the  deposit  tickets  of  the  various  Corbett  bank  accounts. 
In  one  instant  he  compared  the  allowance  slips  in  evi- 
dence to  the  deposit  tickets  of  the  following  day.  The 
allowance  slips  were  attached  to  the  ledger  sheets  ad- 
mitted as  Exhibits  72A,  B  and  C  and  73A,  B  and  C 
(R.  766-768),  and  were  compared  with  the  deposit 
tickets  for  deposits  of  checks  of  corresponding  amounts 
(R.  766). 

The  Corbetts  had  accounts  in  three  different 
banks  and  in  different  branches  of  these  banks,  and 
the  accounts  were  in  the  names  of  Bill  or  Gertrude 
Corbett,  Claremont  Hotel,  Claremont  Hotel  Change 
Account,  Claremont  Hotel  Petty  Cash  Account,  and  the 
Corbett  Construction  Company.  Some  records,  includ- 
ing deposit  tickets,  of  these  accounts  were  introduced 
by  the  bank  representative  into  evidence  at  the  trial. 
The  deposit  tickets  for  1945  for  one  bank  were  declared 
to  have  been  destroyed  by  that  bank.  This  was  testi- 
fied by  the  bank  official. 

In  the  course  of  the  investigation,  Mr.  Corbett 
made  available  to  the  agents,  McCarthy  and  Marx, 
certain  of  his  records.  This  was  done  at  the  hotel  at 
their  request.   In  due  course  some  records  were  jnit  in 


36 

the  possession  of  the  agents  where  they  remained 
throughout  the  trial  (R.  69-71).  The  records  were  for 
the  years  1945,  1946  and  1947.  No  records  for  the 
year  1948  were  obtained  (R.  98).  These  records  re- 
mained available  at  all  times  to  the  defendant  or  his 
representatives  both  prior  to  and  during  the  trial. 
During  the  trial  all  records  not  introduced  into  evi- 
dence were  in  the  Courtroom  in  large  boxes  at  counsel 
table  and  available  for  reference  of  all  parties  (R.  99). 
The  records  received  were  listed  in  an  exhibit  offered 
but  not  admitted  (Exhibit  9 A),  a  copy  of  a  receipt 
given  Mr.  Corbet t  upon  receipt  of  the  records  by  Mc- 
Carthy (R.  71,  97).  These  records  included  among 
other  records  not  admitted,  26  books  of  duplicate  de- 
posit tickets  (R.  71,  98,  99).  The  records  were  voht- 
mincnis  but  all  records  in  the  possession  of  the  Gov- 
ernment and  not  put  into  evidence  were  in  the  Court- 
room throughout  the  trial  to  the  knowledge  of  the  de- 
fendant. 

Marx  testified  he  compared  the  allowance  slips  in 
evidence  with  the  deposit  tickets  of  the  various  ac- 
counts of  the  Corbetts  (R.  766).  He  testified  in  detail 
at  Defense  Counsel's  insistance,  as  to  each  allowance 
ticket  in  Exhibit  73A  which  corresponded  to  a  check 
of  equal  amount  deposited  to  the  Claremount  Hotel  As- 
count  in  the  Bank  of  California,  giving  name,  room 
number,  date,  amount  and  bank  identification  number 
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in  the  year  1945.    There  were  47  items  so  detailed, 
totaling  $1,988.88  (R.  767,771). 

At  that  time,  defense  counsel,  Mr.  Tracy  Griffin 
said  (R.  771): 

"As  far  as  I  am  concerned  on  this  as  long  as 
the  deposit  is  to  the  bank  account  if  he  wants  to 
take  the  totals  rather  than  the  detail  it  is  all  right 
with  me  now." 

Thereafter  Marx  gave  the  totals  of  such  allow- 
ances compared  to  corresponding  checks  deposited  to 
the  various  banks.  Included  in  the  testimony  was 
$497.14  deposited  to  the  National  Bank  of  Commerce 
(R.  771). 

The  records  of  the  Claremont  Hotel  Acco^int  of  the 
National  Bank  of  Commerce  were  introduced  into  evi- 
dence (Exhibits  28  and  29).  The  duplicate  deposit 
tickets  to  the  Claremont  Hotel  Change  Account  at  the 
National  Bank  of  Commerce  were  not  introduced  into 
evidence  for  the  years  1945  and  1946.  However  these 
duplicate  deposit  tickets  to  the  Change  Account  w^ere 
included  in  the  records  present  in  the  Courtroom 
throughout  the  trial.  Later  these  two  hotel  accounts 
were  transferred  to  the  Peoples  National  Bank  and 
these  records  were  introduced  (Exhibits  34,  35,  36  and 
37).  The  Change  Account  was  called  the  Petty  Cash 
Account  when  transferred  to  the  Peoples  National 
Bank. 


38 

There  was  no  cross-examination  or  further  de- 
tail requested  upon  that  portion  of  Marx's  testimony 
(R.  771)  but  the  duplicate  deposit  tickets  were  in- 
cluded in  Exhibit  9A  (the  prof  erred  receipt  offered 
but  not  admitted)  in  the  26  books  of  duplicate  tickets, 
and  were  the  basis  of  the  figures  to  which  Marx 
testified. 

Similarly,  the  duplicate  deposit  tickets  of  the 
tickets  destroyed  by  the  bank  for  the  year  1945  were 
included  in  those  books  received  by  the  agent  from  the 
defendant.  The  groundwork  had  been  laid  by  Mr. 
Hobart  (R.  132)  for  the  introduction  of  secondary 
evidence,  but  as  no  objection  was  made  as  to  the  man- 
ner in  which  Marx  testified  of  the  work  he  performed, 
nothing  further  was  introduced  into  a  trial  already 
having  a  voluminous  list  of  exhibits. 

Marx  testified  from  his  work  papers  as  was  clear 
to  everyone  at  the  trial,  including  the  defense  counsel, 
of  work  he  performed.  As  the  details  were  great  and 
confusing,  only  his  totals  were  given.  Had  there  been 
any  question,  inquiry  could  have  been  made  by  counsel. 
Counsel  for  Appellant  now  would  question  the  testi- 
mony of  Marx  for  authenticity  because  the  allowances 
identified  by  Marx  as  totaling  $497.14  of  deposits  to 
the  National  Bank  of  Commerce,  do  not  correspond 
to  the  National  Bank  of  Commerce  account  in  evi- 
dence.   Because  of  the  summaries  given  by  Marx,  it  is 
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not  clear  on  the  record  as  to  which  account  he  was  re- 
ferring. However,  it  was  to  other  deposit  tickets  pres- 
ent in  the  courtroom  that  his  comparison  was  made. 
Appellant  raises  no  question  of  the  47  allowances  set 
forth  in  detail  which  are  substantiated  in  the  evidence. 
They  would  question  now  the  manner  in  which  this 
evidence  was  introduced  —  and  to  which  defense  coun- 
sel agreed  —  because  similar  detail  was  not  set  forth. 

The  second  computation  by  Marx  of  the  deposit 
tickets  was  a  computation  of  currency  deposited  to 
accounts  other  than  the  hotel  accounts.  This  compu- 
tation ivas  from  deposit  tickets  in  evidence  as  contrast- 
ed to  the  other  comparison  of  alloivance  slips  in  evi- 
dence. As  defense  counsel  requested  (R.  774),  it  was 
specified  that  this  was  a  computation  by  Marx  of  cur- 
rency deposited  to  these  accounts  from  the  deposit 
tickets  in  evidence  (Exhibits  22,  20  and  14).  This 
total  was  $96,356.81  during  the  years  1945,  1946  and 
1947  (R.  775).  This  testimony  was  also  given  by  Marx 
from  his  work  papers  as  was  clear  to  all  in  the  court- 
room. 

This  was  an  entirely  proper  method  of  proceed- 
ing. Where  records  are  voluminous  and  are  not  in 
themselves  readily  understandable  by  the  jury,  sum- 
maries made  according  to  a  method  which  offers  rea- 
sonable guaranty  of  accuracy  are  admissible,  if  the 
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records  are  available  for  the  purpose  of  cross-examina- 
tion and  the  accuracy  of  the  summary  can  be  checked. 
This  had  been  held  in  Stevens  v.  United  States,  206  F. 
(2d)  64,  67 ;  Augtistine  v.  Bowles,  149  F.  (2d),  93,  96, 
97;  United  States  v.  Mortimer,  118  F.  (2d),  266,  269; 
Cooper  V.  United  States,  9  F.  (2d),  216,  223. 

There  could  be  no  basis  for  prejudice  to  the  de- 
fendant in  the  testimony  even  if  the  record  is  not 
clear  as  to  the  detail  of  Marx's  comparisons,  since  the 
records  were  in  the  courtroom,  cross-examination  was 
available  to  the  testimony  of  Marx  and,  finally,  as 
shown  by  the  defendant's  own  testimony,  he  was  asked 
about  Exhibits  73A,  B  and  C  and  the  allowance  slips 
for  which  there  was  a  corresponding  check  deposited. 
The  defendant  granted  that  this  happened  and  said 
(R.  1035-1036): 

**A.  I  am  talking  about  the  checks  you  have,  the 
Johnston  checks,  I  believe  that  is  called,  but 
on  the  others  I  am  sure  that  Mr.  Marx  knew 
what  he  was  talking  about  *  *  *" 

E.  Co7fiputation  and  Testimony  of  Agent  in  S/innnary 
of  Government's  Case 

As  its  last  witness,  the  Government  called  Everett 
D.  Holtberg,  a  special  agent,  who  qualified  as  an  ex- 
pert witness  in  the  field  of  accounting.  He  had  been 
present  in  the  courtroom  throughout  the  trial  (R.  793). 
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He  stated  he  had  made  a  computation  from  the  evi- 
dence introduced  in  the  court,  of  the  net  income  and 
tax  due  thereon,  for  the  years  1945,  1946  and  1947. 
These  computations  were  shown  in  Exhibit  74,  and 
the  exhibit  had  been  duplicated  by  carbons  for  the  pur- 
pose of  demonstration  to  the  jury  in  order  that  they 
might  follow  the  witness'  testimony.  It  was  subse- 
quently admitted  (R.  825).  In  identification  of  the 
exhibit,  Holtberg  stated  that  his  computation  was  from 
the  documents  and  testimony  in  evidence.  He  stated 
that  he  began  with  the  tax  returns  of  Corbett  for  the 
years  1945,  1946  and  1947.  He  then  added  amounts 
of  additional  income  based  upon  the  documents  in  evi- 
dence and  subtracted  from  that  an  amount  for  por- 
tions of  this  income  recorded  on  the  books  to  arrive 
at  a  total  additional  net  income.  He  then  took  Cor- 
bett's  community  half,  which  was  added  to  the  income 
shown  upon  the  return  and  computed  the  tax  upon  that 
net  income  (R.  794). 

The  exhibit  had  been  offered,  and  the  defense 
had  objected  on  the  ground  that  it  was  incompetent, 
irrelevant  and  immaterial  (R.  793)  after  which  the 
above  identification  was  made.  When  asked  if  there 
were  any  further  objection,  defense  counsel  stated  the 
explanation  was  too  broad  to  determine  the  basis  upon 
which  he  made  his  computations  (R.  795).  The  court 
ruled  that  it  would  have  to  be  developed  by  more  de- 
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tailed  examination  of  the  witness  but  that  the  copies 
of  Exhibit  74  might  be  passed  to  the  jury  in  order 
that  they  might  more  intelligently  follow  the  tes- 
timony of  the  witness.  The  exhibit  was  not  then 
admitted  but  the  court  instructed  the  jury  it  was  to  be 
used  for  the  purpose  of  following  the  figures  and  com- 
putations the  witness  gave  but  that  ''the  weight  and 
value  of  this  of  course  imll  be  for  your  deterrmnation 
when   you  have  heard  all  the  evidence.''^    (R.   795). 

Holtberg  then  testified  upon  his  computation 
which  had  been  set  out  upon  the  exhibit  and  the  carbon 
copies  used  by  the  jury.  In  each  computation  for  the 
years  1945,  1946  and  1947,  he  began  with  the  infor- 
mation taken  from  the  tax  return  filed  by  the  taxpayer 
(Exhibits  1,  3  and  5). 

To  this,  for  the  year  1945,  he  added  the  unre- 
ported room  rental  income  of  $20  per  day  for  184 
days  or  $3,680.  He  testified  that  this  figure  was 
Marx's  computation  from  Vowles'  testimony.  He  said 
nothing  further  (R.  796).  He  also  added  salary  from 
the  Claremont  Hotel  Corp.  to  Loretta  Newton  given 
to  Bill  Corbett  less  the  withholding  tax  as  testified 
to  by  Marx,  in  the  amount  of  $295.04.  He  then  added 
''allowances  Claremont  Apartment  Hotel  restored  to 
rental  income,  total  for  the  year  1945  of  $14,959.84." 
He  stated  this  was  from  Exhibits  13,  14,  15,  16,  17, 
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46,  49,  51,  73,  55,  60  and  72  (R.  797).  He  then  de- 
ducted ''the  unidentified  cash  overages  and  transient 
room  rentals  restored  to  income  on  the  books"  as  Mr. 
Marx  computed  and  testified  in  the  amount  of 
$1,465.73.  From  this  computation  of  net  income  he 
computed  the  tax  on  a  community  property  basis. 

He  then  computed  the  net  income  and  tax  due  for 
1946  in  the  same  manner,  identifying  room  rentals  from 
the  testimony  of  Vowles  and  Marx  and  the  allowances 
from  the  same  exhibits,  with  the  same  deduction  of 
Marx's  computation  of  cash  restored  to  the  record.  He 
testified  he  deducted  this  cash  added  to  the  records 
because  it  was  unidentified  and  could  be  part  of  the 
allowances  and  room  rentals  added  as  additional  in- 
come (R.  800-802). 

Similarly,  he  computed  the  net  income  and  tax 
due  for  1947,  with  the  same  identification  of  room 
rentals  and  allowances  (R.  804).  He  also  added  un- 
recorded Corbett  Motel  receipts  of  $12,337.43  identi- 
fied as  being  from  Exhibit  65,  the  record  introduced 
by  Mr.  Birkeland  and  Mr.  Marx's  testimony  (R.  804). 

That  was  his  entire  testimony  upon  direct.  The 
exhibits  used  for  allowances  had  all  been  identified 
as  unreported  by  the  clerks,  Newton,  Krueger  and 
Morgan  and  by  McCarthy.  The  ledger  sheets  and 
allowance  slips  were  in  evidence  and  the  manner  in 
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which  they  were  included  showed  on  the  exhibits  them- 
selves. The  erasures,  the  changes  from  cash  to  allow- 
ance, the  checks  proving  payment,  the  irregularities  in 
the  daily  balance  where  no  entry  was  made  at  all — 
all  this  had  been  testified  to  by  witnesses,  and  with 
the  explanation  of  the  witnesses  these  facts  were  self- 
evident  upon  the  exhibits  upon  examination.  Holt- 
berg  simply  computed  the  totals  of  these  exhibits  by 
years  without  comment  of  any  kind. 

Similarly,  he  included  the  computations  of  Marx 
as  to  rentals  not  recorded  by  Vowles,  without  comment. 
Similarly,  he  included  the  salary  checks  of  Newton, 
which  she  said  she  gave  to  Corbett,  reduced  by  the 
tax  withheld  as  testified  by  Marx.  He  also  included 
Marx's  computation  of  the  Motel  rental  based  upon 
Exhibit  65,  the  record  proved  by  Birkeland.  In  no 
way  did  he  comment  upon  any  of  the  evidence  or 
evaluate  the  testimony  of  any  witness. 

Upon  cross-examination,  he  was  asked  if  he  hed 
not  proceeded  upon  the  basis  that  none  of  these  allow- 
ances were  legitimate  and  he  answered  yes  (R.  808). 
He  was  then  asked  if  he  investigated  to  determine 
how  many  employees  lived  at  the  hotel  and  he  an- 
swered no.  He  was  then  asked  that  if  any  of  the  allow- 
ances were  legitimate,  they  would  not  then  reduce  his 
computation.   He  answered  if  any  were  in   the  ex- 
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hibits  in  evidence  that  he  used  in  his  computation  they 
would  (R.  809).  He  also  testified  that  any  additional 
cash  restored  to  the  books  and  not  included  by  him, 
if  any,  would  also  reduce  his  computation.  Similarly, 
he  testified  that  if  the  room  rentals  were  not  made  as 
testified  by  Vowles,  his  computation  would  be  less.  He 
answered  also  that  if  the  figures  he  used  were  elimi- 
nated there  would  be  no  additional  tax  (R.  812).  He 
stated  also  that  he  ascertained  the  allowances  for  1946 
taken  from  the  exhibits  had  been  used  in  the  allow- 
ance journal. 

Also  on  cross-examination,  he  stated  he  used 
Marx's  computation  for  the  Corbett  Motel  income  for 
1947,  and  upon  further  questioning  he  explained 
Marx's  computation  showing  the  exhibits  from  which 
it  was  made  (R.  813-816). 

On  cross-examination  Holtberg  was  asked  for  the 
percentage  of  the  indictment  figure  the  Government 
had  proved  in  the  court  (R.  805-806).  On  redirect  he 
was  asked  to  compare  the  total  allowances  taken  by 
the  hotel  records  to  the  allowances  he  had  included 
from  the  exhibits.  He  was  then  asked  if  allowances 
to  employees  in  any  way  affected  the  allowances  he 
used  in  his  computation.  Holtberg  stated  that  they 
might  be  in  the  difference  between  the  total  allowances 
taken  and  the  figure  he  used.  He  stated  allowances  to 
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employees    did    not     affect    his     allowance     figure 
(R.  820-821). 

Holtberg  stated  that  he  did  not  include  any  allow- 
ances he  knew  to  be  given  to  employees.  This  is  not 
usurping  any  juiy  function — the  exhibits  had  been 
identified  by  other  witnesses  and  none  had  said  that 
any  of  the  exhibits  included  any  allowances  given  to 
employees.  Holtberg,  not  being  the  agent  who  investi- 
gated the  case,  and  testifying  in  summation  of  his 
computation,  knew  of  no  such  allowances  and  so  stated. 

This  would  be  identical  to  the  ruling  expressed 
by  the  United  States  Supreme  Court  in  Friedberg  v. 
United  States,  348  U.S.  142,  145,  when  it  was  deter- 
mined that  an  agent  summarizing  on  redirect  evidence 
introduced  at  trial  upon  a  negative  fact,  was  not  a  con- 
clusion of  the  witness  nor  invading  the  province  of  the 
jury. 

Similarly,  Holtberg  identified  the  use  of  computa- 
tions made  by  Marx.  Marx  computed  the  nightly  room 
rental  by  specific  numbers  of  days  for  each  year  at 
the  minimum  rate  given  by  Vowles.  He  did  nothing 
further.  Vowles  had  testified  to  his  practice  of  rentals 
and  estimated  the  amounts  collected  daily  which  he 
omitted  from  the  records.  Marx  computed  these 
amounts  as  he  explained  and  Holtberg  used  Marx's 
computation  in  his  own  computation. 
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Holtberg's  computations  were  shown  by  schedule. 
This  is  entirely  proper  and  approved  by  the  courts  in 
complex  cases  in  order  that  intelligent  summaries  and 
computations  may  be  made  for  the  jury.  The  courts 
require  proper  admonition  to  the  jury  upon  the  use  of 
these  schedules.  The  Court  fully  met  the  requirements 
in  admonishing  the  jury  that  Marx's  computation  was 
not  evidence  when  it  was  given  (R.  774,  776,  777,  779) 
as  well  as  before  Holtberg's  testimony  (R.  795).  The 
court  properly  instructed  the  jury  concerning  the 
testimony  of  experts  and  the  use  of  such  schedules 
in  the  instructions  that  he  gave  (R.  1124-1125, 
1128-1129). 

The  requirements  set  forth  by  the  Supreme  Court 
for  testimony  of  an  expert  from  the  evidence  and  not 
by  hypothesis  were  met.  United  States  v.  Johnson,  319 
U.S.  503,  519,  63  S.Ct.  1233,  1241,  87  L.  Ed.  1546. 
The  court  there  approved  this  method  and  emphati- 
cally stated  that  this  did  not  usurp  any  function  of  the 
jury.  This  rule  has  been  applied  in  Beatty  v.  United 
States,  203  F.  (2d)  652,  655;  United  States  v.  Cantor, 
217  F.  (2d)  536,  537,  and  by  the  Court  of  Appeals  for 
the  Ninth  Circuit  in  Barcott  v.  United  States,  169  F. 
(2d)  929,  931;  Gendelman  v.  United  States,  191  F. 
(2d)  993,  996;  Remmer  v.  United  States,  205  F.  (2d) 
277,  289,  and  Bateman  v.  United  States,  212  F.  (2d) 
61,  68. 


48 
F.  Vinaricial  Statements   Submitted   to   Batiks 

In  the  course  of  the  investigation,  the  defendant 
submitted  to  the  Internal  Revenue  Service  statements 
that  purported  to  set  forth  his  financial  position  upon 
his  arrival  at  Tacoma  in  1938,  and  also  his  position  in 
1948.  These  were  mailed  by  the  defendant  with  an  ex- 
planatory letter  that  the  statement  of  1938  was  made 
by  the  defendant  from  memory  of  transactions  which 
were  never  recorded  (R.  741-742).  His  letter  indicat- 
ed he  had  no  bookkeeping  training,  that  he  recon- 
structed this  statement  faithfully  and  while  there  may 
be  something  he  missed,  "such  oversight  is  completely 
unintentional"  (R.  743).  This  statement  item.ized 
assets,  including  cash,  cashiers'  checks,  old  coins, 
money  given  by  his  mother  as  gifts  to  his  children  but 
retained  by  the  defendant,  accounts  receivable,  loans, 
real  properties,  cars  and  trailers,  and  money  left  with 
his  parents,  all  totaling  $112,950,  with  the  gifts  to 
children  being  shown  as  $2,000  worth  of  liabilities 
(Exhibit  71,  R.  741-745). 

The  financial  statement  for  December  31,  1948, 
was  represented  as  prepared  by  an  accounting  firm 
and  showed  total  cissets  of  $1,178,352,  and  correspond- 
ing liabilities  which  reduced  his  net  worth  to  only  $28,- 
021.56  (R.  745-746). 

His  statements  to  the  Internal  Revenue  agents  of  his 
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financial  picture  would  then  support  the  tax  returns 
he  submitted.  The  Government  then  offered  financial 
statements  given  to  his  banks  during  the  indictment 
period  (Exhibits  27,  31,  38). 

These  statements  to  the  banks  were  offered  to 
show  the  contradictions  with  the  statements  to  the  in- 
vestigators. They  were  also  offered  to  show  his 
knowledge  of  his  true  financial  position  and  increase 
in  net  worth  and  to  show  his  intent  in  submitting  false 
statements  to  the  agents  and  false  tax  returns  (R.  740- 
741).  The  court  admitted  the  statements,  and  the  total 
assets  and  liabilities  of  these  bank  statements  were 
read  (R.  746).  The  bank  statements  conflicted  stron- 
ly  with  the  statements  to  the  agents  (Exhibits  27,  31, 
38  and  71)  both  in  the  valuation  of  assets  and  par- 
ticularly in  the  liabilities  detailed  in  the  statement  to 
the  agents. 

The  court  instructed  that  these  financial  state- 
ments should  be  considered  for  two  purposes  only: 
(1)  conflict  with  statements  to  the  agents,  if  any,  as 
bearing  upon  credibility  and  intent  of  the  defendant 
in  his  failure,  if  any,  of  reporting  income  on  his  re- 
turns; (2)  knowledge  of  the  defendant's  true  financial 
position  and  of  his  bookkeeping  methods  employed  for 
tax  purposes.  The  court  instructed  the  statements 
should  be  considered  for  intent,  if  any,  to  conceal  in- 
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come  but  were  not  proof  of  any  unreported  income 
(R.  1123-1124). 

The  United  States  Supreme  Court  has  ruled  that 
the  investigating  agencies  must  explore  leads  fur- 
nished by  the  taxpayer  in  Holland  v.  United  States, 
348  U.S.  121,  127.  While  this  ruling  was  made  in  the 
discussion  of  the  ''net  worth"  method  of  proof  of  tax 
evasion,  certainly  the  Government  could  not  ignore 
proof  explaining  any  tax  deficiency,  whatever  the  sub- 
sequent method  of  proof  employed  by  the  Government 
at  trial  might  be. 

Appellant  contends  that  the  defense  made  ''basic 
objection"  that  the  corpus  delicti  had  not  been  estab- 
lished by  the  net  worth  method,  and  so  these  state- 
ments were  inadmissible.  This  must  be  without 
weight,  as  the  corpus  delicti  is  the  proof  of  the  elements 
of  tax  evasion,  not  a  method  employed.  There  has 
been  no  requirement  that  such  statements  be  used  only 
in  "net  worth"  cases.  The  courts  have  recognized 
that  the  Government  may  proceed  by  two  or  more 
methods  of  proof  of  tax  evasion  in  a  trial  and  have 
sustained  conviction  even  if  the  net  worth  method 
were  weak  where  one  method  was  adequate.  Canton  v. 
United 'States,  226  F.  (2d)  313,  323. 

The  Circuit  Court  of  Appeals  for  the  Fourth  Cir- 
cuit directly  ruled  upon  the  question  here  raised  by  the 
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appellant  in  Beatty  v.  Um ted  States,  220  F.  (2d)  681. 
In  this  case  the  Government  introduced  two  state- 
ments given  by  the  defendant  to  a  third  party  as  evi- 
dence of  his  financial  position  in  connection  with  the 
purchase  of  merchandise.  These  statements  were  used 
in  the  trial  to  show  net  taxable  income  greater  than 
that  disclosed  upon  his  returns  for  the  years  in  ques- 
tion. The  defendant  contended  they  were  without 
probative  value  because  the  Government  did  not  prove 
the  values  shown  or  make  a  full  net  worth  method  of 
proof.  The  court  commented  upon  the  recent  Supreme 
Court  cases  and  said  that  defendant's  point  might  have 
merit  if  the  Government  had  proceeded  upon  the  net 
worth  method.  However,  the  Government  had  shown 
specific  items  of  omitted  income  and  the  financial 
statements  were  corroborating-  evidence  of  his  failure 
to  report  all  of  his  income. 

That  would  correspond  to  the  present  facts  of 
corroborative  statements  to  the  specific  items  of 
omitted  income,  but  the  statements  given  by  Corbett 
to  the  banks  would  also  be  properly  admissible  as  state- 
ments contradictory  to  those  given  the  agents  in  the 
course  of  investigation. 
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G.  Cross-Exanmmtiov    of    Defendant 

1.    Upon  Prior  Transactions 

In  the  course  of  investigation,  the  defendant  gave 
a  statement  to  McCarthy  in  addition  to  the  financial 
statements.  The  testimony  of  the  defendant  on  direct 
examination  conflicted  with  the  statement  to  Mc- 
Carthy, to  the  financial  statements,  and  to  tax  returns 
filed  in  earlier  years. 

On  direct  examination  Corbett  testified  he  had 
no  bookkeeping  training  and  no  experience  in  operat- 
ing rental  property  prior  to  acquiring  the  hotel  (R. 
863,  865).  Cross-examination  was  then  conducted  on 
the  basis  of  his  returns  for  the  years  1940  through 
1943  (Exhibits  75,  76,  77,  78).  These  returns  were 
shown  to  have  been  made  out  by  him  and  included  de- 
tailed expenses  of  considerable  rental  properties  (R. 
949-963).  They  showed  an  increase  in  realty  holdings 
from  two  in  1940  to  twelve  in  1943,  although  all  were 
shown  to  be  of  low  value  with  little  return  of  income. 
The  returns  showed  during  this  period  that  he  had 
paid  no  tax  until  1943  when  he  paid  $101.40. 

The  financial  statements  to  the  agents  claimed  a 
net  worth  of  $110,950  as  of  1938.  On  direct  examina- 
tion, he  testified  he  came  to  Tacoma  in  1938,  and  that 
he  "had  a  little  money"  and  purchased  real  estate  and 
went  into  the  real  estate  business  (R.  863).  On  cross- 
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examination,  he  was  asked  if  the  statement  to  Mc- 
Carthy was  correct  and  Corbett  stated  that  ''at  that 
time  and  now"  it  was  correct.  He  was  questioned  on 
the  details  of  this  statement  of  his  financial  position 
in  1938  (R.  968). 

The  statement  showed  assets  on  hand  or  claimed 
back  in  1919  or  1920.  Therefore,  his  petition  of  bank- 
ruptcy in  1925  was  offered  (Exhibit  79,  R.  970).  He 
first  did  not  acknowledge  it  but  later  did  when  con- 
fronted with  his  statement  to  McCarthy.  He  was  asked 
if  he  signed  the  statement  on  the  petition  showing  his 
sole  assets  to  be  tools  of  the  value  of  $50.  He  answered 
he  did  and  that  it  was  correct.  He  was  then  asked  why 
assets  claimed  to  have  existed  from  1919  through 
1938,  as  shown  on  the  statement  to  McCarthy,  were 
not  included  on  the  bankruptcy  petition  if  they  were 
both  correct  (R.  973-978).  His  answers  were  evasive, 
rambling  and  amazing  in  substance  as  he  depicted  his 
early  years  in  sustaining  his  position  that  all  of  his 
statements  were  correct.  It  was  during  this  explana- 
tion that  the  lawsuits  were  interjected  by  one  of  his 
answers  and  he  subsequently  stated  he  had  won  58 
out  of  63  in  the  State  of  Washington  (R.  978). 

2.    Cross-Exam  IN  ATiON  of  Defendant  Upon 
Subsequent  Transactions 

Upon  direct  examination,  defendant  Corbett  de- 
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scribed  himself  as  a  ''substantial  trader"  with  substan- 
tial business  deals  2ip  to  the  present  time  (R.  931). 
He  described  the  sales  after  the  indictment  period  of 
various  properties  be  held  during  the  indictment  pe- 
riod, including  the  Claremont  Hotel  and  the  motels 
(R.  934-937).  He  testified  on  direct  that  the  Govern- 
ment received  $200,000  in  taxes  from  the  trade  of  the 
hotel  and  motels  (R.  935).  He  testified  he  sold  these 
places  at  a  profit.  It  was  then  brought  out  on  cross- 
examination  that  this  representation  of  payment  of 
$200,000  in  taxes  was  to  be  paid  over  a  forty-year  pe- 
riod and  that  although  the  sale  was  in  1951,  at  a  profit, 
he  had  not  paid  any  income  tax  si^ice  191^6  (R.  992- 
993). 

It  is  entirely  proper  to  go  into  prior  and  subse- 
quent transactions  from  which  the  intent  of  the  de- 
fendant to  evade  his  taxes  may  be  inferred.  It  is 
further  proper  to  impeach  his  statements  on  direct 
examination  by  contradictory  statements  given  at 
other  occasions.  Batemanv.  United  States,  212  F.  (2d) 
61,  66;  Hanson  v.  United  States,  186  F.  (2d)  61,  66. 

The  best  proof  that  none  of  this  evidence  intro- 
duced in  the  Government's  case  or  inquired  into  on 
cross-examination  was  prejudicial  or  invaded  the 
province  of  the  jury  was  that  the  jury  deliberated  for 
over  eight  hours  and  then  returned  a  verdict  convict- 
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ing  the  defendant  of  evading  his  taxes  for  the  years 
1945  and  1946  but  acquitting  him  for  the  year  1947. 

H.  Dejeridant  Denied  Use  of  Exhibits  Over  a  Weekend 
iyi  Course  of  the  Trial 

Appellant  contends  by  affidavit  of  trial  counsel 
that  the  defendant  was  unable  to  prepare  the  defense 
in  course  of  trial  because  he  was  denied  access  to  the 
exhibits  by  the  Government.  On  Friday,  December  10, 
1954,  defense  counsel  requested  permission  to  with- 
draw Exhibits  9  and  A-1  and  take  them  from  Tacoma 
to  Seattle.  Counsel  for  Government  also  requested 
access  to  these  exhibits  during  the  weekend.  Defense 
counsel  wanted  to  take  the  exhibits  to  Seattle  so  he 
would  not  have  to  come  back  to  Tacoma.  The  court 
suggested  defendant  set  a  definite  time  and  an  Assist- 
ant of  the  United  States  Attorney's  office  would  take 
them  to  Seattle  for  defendant's  accommodation. 
Further  discussion  was  held  and  the  Court  authorized 
removal  of  the  exhibits  under  a  plan  mutually  agree- 
able to  both  sides.  It  was  agreed  that  Marx  would  de- 
liver Exhibits  9  and  A-1  to  defense  counsel  in  Seattle 
about  3:00  o'clock  Saturday  afternoon  (R.  703-705). 
The  Government  used  the  exhibits  Saturday  morning 
in  preparing  for  final  computations  of  the  agents. 
They  were  then  delivered  by  Marx  to  Mr.  Griffin's 
office  in  Seattle  at  about  2:00  o'clock  Saturday  after- 


56 

noon.  (See  affidavit  of  Marx  in  answer  to  affidavit 
of  Mr.  Griffin.)  Defense  had  the  exhibits  from  that 
time  until  trial  reconvened  at  1 :  15  P.M.  Monday  after- 
noon, when  they  were  returned  to  the  clerk.  The  Gov- 
ernment did  not  rest  till  11 :00  A.M.  Tuesday.  Defense 
had  access  to  these  records  until  they  began  their  de- 
fense on  Tuesday  afternoon.  Murta  testified  she  used 
these  records  over  the  weekend  in  her  appearance  as 
a  witness  for  the  defense  Tuesday  afternoon  (R.  854). 
Corbett  testified  he  used  the  exhibits  himself  (R.  902). 
Nowhere  in  the  trial  is  there  a  claim  that  the  defense 
did  not  have  time  to  prepare  its  case.  Rather  it  ap- 
pears that  the  defense  witnesses  had  equal  opportu- 
nity with  the  Government  to  make  full  use  of  the 
records. 

CONCLUSION 

The  appellee  respectfully  submits  that  the  appel- 
lant was  convicted  upon  substantial  evidence,  was  not 
prejudiced  by  any  occurrence  at  the  trial,  including  all 
rulings  and  instructions  given  by  the  trial  court.  The 
judgment  of  the  court  below  should  be  sustained. 

CHARLES  P.  MORIARTY 

United  States  Attorney 

JOHN  S.  OBENOUR 

Assistant  United  States  Attorney 
Attorneys  for  Appellee 
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In  the  United   States   Court  of  Appeals 
for   the  Ninth   Circuit 

Docket  No.  14801 

Bill  Corbett,  Appellant 

V. 

United  States  Of  America,  Appellee 


Upon  Appeal  From  The  District  Court  Of  The 

United  States  For  The  Western  District 

Of  Washington,  Southern  Division 


REPLY  BRIEF  OF  APPELLANT 


The  brief  for  the  Government  in  this  Court  follows  the 
same  tactics  used  by  counsel  for  the  Government  at  the 
trial:  namely  the  glossing  over  of  failures  of  proof  by 
continued  positive  restatement  of  incorrect  generalizations 
as  to  the  facts  and  by  stressing  collateral  matters  as  show- 
ing bad  intent.  These  tactics,  accompanied  by  the  intro- 
duction in  mass  exhibits  of  hundreds  of  documents  which, 
without  specific  testimony  so  establishing,  were  totaled 
as  omitted  income,  concealed  not  only  to  the  Court  and 
jury  below,  but  to  defendant's  trial  counsel  as  well,  the 
failure  of  proof  and  impropriety  of  evidence  involved. 
The  Government  here  even  attempts  to  use  this  fact  as 
an  argument  in  its  favor  (Gov't,  br.  27). 


I 

Government  FaUwEd  To  Prove  Unreported 
Income 

Perhaps  the  most  vital  of  the  incorrect  generahzations 
in  the  Government  brief  is  the  constantly  reiterated  state- 
ment that  "the  Government  proved  $14,959.84  in  1945 
and  $17,542.83  in  1946  specifiically  as  being  false  claims 
for  bills  that  had  actually  been  paid."  (Gov't,  br.  28:  see 
pp.  13,  33,  43  and  also  p.  8  where  the  totals  of  allowance 
slips  introduced,  before  deducting  even  those  restorations 
of  income  testified  to  by  Marx,  are  stated  to  be  reductions 
of  income).  No  attempt  is  made  by  the  Government  to 
give  a  detailed  answer  to  the  careful  analysis  in  our  open- 
ing brief  of  the  evidence  on  this  point. 

The  point  at  issue  is  the  amount  of  allowances  proved 
beyond  a  reasonable  doubt  to  have  been  received  b}' 
defendant  rather  than  actually  given  to  guests  or  em- 
ployees. The  Government's  brief  ]:)y  generalizing 
testimony  attempts  to  infer  that  all  the  allowances  were 
for  the  entire  amount  of  the  bill  (Gov't,  br,  7).  The 
evidence  referred  to  was  simply  general  testimony  as  to 
what  sometimes  happened  and  had  no  reference  to  an)- 
particular  allowances.  That  a  large  proportion  of  the 
allowances  were  not  of  the  entire  bill  is  disclosed  by 
examination  of  the  ledger  sheets  in  evidence.  Moreover, 
there  was  testimony  that  legitimate  allowances  of  the 
entire  amount  of  the  bill  were  given  ( R.  388-389,  787,  884- 
885,  906-909). 

The  Government  brief  (p.  9)  states  that  prior  to  trial 


Morgan,  Krueger  and  Newton  "went  through"  tliose 
guest  ledger  sheets  that  were  in  the  possession  of  the 
agents  and  segregated  those  that  they  could  identify  by 
entries  in  their  own  handwriting.  However,  the  fact  is 
that  Morgan  identified  only  the  few  items  shown  in  exhibit 
13  and  summarized  in  Appendix  B  of  our  opening  brief; 
Krueger  identified  the  few  allowances  shown  in  exhibit  14 
as  in  her  writing,  but  testified  she  did  not  know  whether 
the  guests  received  the  allowances  (R.  213);  and  Newton's 
testimony  as  to  exhibit  15  was  that  the  agent  segregated 
them  and  showed  them  to  her  and  she  examined  "several". 
(R.  398-399). 

The  Government  brief  (pp.  9-10)  states: 

"Segregation  of  ledger  sheets  and  allowance 
slips  were  also  made  by  Mr.  McCarthy,  an  Internal 
revenue  agent,  of  those  instances  where  an  entire 
bill  was  given  as  an  allowance,  where  the  cash 
entry  was  erased  or  no  entry  at  all  made,  and 
where  allowances  corresponded  in  amount  to 
checks  deposited  in  bank  accounts  the  following 
day  (R.  748-750).  These,  in  addition  to  exhibits 
also  identifiied  by  other  witnesses,  were  Exhibits 
16,  72A,  72B,  72C,  73A,  73B  and  73C  (R.  108,  753- 
757)." 

The  fact  is  that  McCarthy  testified  he  sorted  ledger 
sheets  into  various  categories—  ( 1 )  where  allowances 
were  made  for  entire  bill,  (2)  where  there  were  erasures, 
and  (3)  where  there  were  pink  slips  but  no  writing  on 
guest  ledger  sheet  ( R.  748-749 ) .  These  ledger  sheets  were 


not  put  in  evidence  with  this  "sort",  however.  In  fact, 
McCarthy  immediately  stated  that  he  had  consoHdated 
the  documents  where  allowances  were  of  the  entire  bill 
with  those  where  ledger  sheets  showed  erasures.  ( R.  749 ) . 
Further,  he  testified  that  he  had  taken  these  and  made 
another  "sort"  just  before  trial  ( R.749 ) .  This  segregation 
was  to  associate  ledger  sheets  with  pink  slips  in  the  cases 
of  sizable  allowance  slips  where  no  writing  appeared  in 
either  the  cash  or  allowance  column  of  the  ledger  sheet 
and  further  in  cases  where  the  entire  bill  had  been  al- 
lowed (R.  753).  Also,  he  corrected  himself  by  saying 
that  he  had  not  personally  made  all  of  these  segregations, 
he  had  dii*ected  that  it  be  done  by  persons  in  his  office  ( R. 
749 ) .  He  also  was  assisted  in  doing  this  by  former  agent 
agent  Marx  and  by  Government  counsel  Obenour  (R. 
754).  Actually,  he  himself  did  not  make  the  segregation 
but  the  documents  were  segregated  and  attached  and 
handed  to  him  (R.  754). 

All  of  this  testimony  was  in  general  terms  not  having 
any  stated  relationship  to  any  particular  exhibit  either 
offered  or  about  to  be  offered.  McCarthy  then  testified, 
with  apparent  reference  to  bunches  of  documents  about 
to  be  introduced  which  had  not  been  marked,  that  the 
documents  were  segregated  by  years  "as  to  allowances 
being  given  where  no  writing  appears  on  the  ledger  sheet, 
where  the  full  amount  of  the  bill  has  been  given  by 
allowance",  and  in  some  instances  also  "where  cash 
appears  in  the  cash  column  but  no  allowance  has  been 
made."    (R.   755).     Three  bunches  of  documents   were 


then  marked  as  Exhibits  72-A,  72-B  and  72-C  and  admitted 
(R.  755-756). 

McCarthy  stated  there  was  another  segregation  (R. 
756).  Three  additional  bunches  of  documents  were  then 
marked  as  exhibits  73-A,  73-B  and  73-C  and  admitted 
without  further  testimony  as  to  their  nature  except  that 
they  were  obtained  from  defendant  (R,  756-757). 

From  this  testimony  it  is  impossible,  we  submit,  to 
ascertain  exactly  what  the  ledger  sheets  and  allowance 
slips  so  introduced  were  supposed  to  establish.  We 
cannot  tell  from  the  testimony  which  manner  of  segrega- 
tion applies  to  the  exhibits  introduced  nor  can  we  tell 
whether  McCarthy's  testimony  applies  to  exhibit  72  only 
or  to  both  exhibits  72  and  73.  There  is  in  this  "identi- 
fication" by  McCarthy  nothing  to  show  beyond  a 
reasonable  doubt  that  the  guests  did  not  receive  the 
benefit  of  the  allowances  shown  in  the  documents. 

As  we  pointed  out  in  our  opening  brief,  a  large  number 
of  the  ledger  sheets  introduced  which  do  show  allowances 
are  of  the  nature  of  credits  on  the  accounts  of  long  staying 
guests  not  occurring  at  the  time  of  checking  out.  These 
are  the  type  testified  to  by  guests  Cole  and  Beers  who 
received  large  allowances  reducing  their  charges  to  what 
they  understood  to  be  O.  P.  A.  ceilings.  (See  R.  873-879). 

Another  example  of  the  type  of  incorrect  generalization 
which  the  government  used  at  the  trial  is  shown  on  pages 
12  and  13  of  the  Government's  brief.  After  referring  to 
testimony  of  Bauman  introducing  a  few  fumed  cash  sheets, 
the  Government  quotes  Corbett's  testimony  that  with  his 
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help  they  could  have  gone  through  all  the  cash  sheets  of 
the  hotel  for  these  years  in  less  than  a  week  and  picked 
out  all  cash  sheets  that  had  eradications  on  them.  Then 
the  brief  immediately  states  (p.  13); 

"Special  Agent  Holtberg  computed  these  allow- 
ances from  exhibits  13,  14,  15,  16,  17,  46,  49,  51, 
55,  60,  72  and  73  and  they  totaled  $14,595.84  in 
1945  and  $17,542.83  in  1946." 

This  gives  the  impression  that  the  government  had 
established  erased  cash  sheet  entries  for  all  of  the  allow- 
ances shown  on  all  these  exhibits,  when  nothing  could  be 
further  from  the  truth.  Bauman  showed  19  cash  receipt 
entries  which  had  been  altered  and  which  tied  in  with 
allowances,  Corbett's  statement  that  he  could  have; 
examined  all  the  hotel's  cash  sheets  for  these  years  in 
a  week  and  picked  out  all  the  cash  eradications  which  tied 
in  with  allowances  does  not  establish  what  further  number 
there  would  have  been,  if  any. 

The  Government  brief  states  (p.  20)  that  Marx  com- 
pared the  allowance  slips  in  exhibits  72-A,  B  and  C  with 
deposit  tickets  and  fovmd  checks  in  the  same  amount  as 
allowances  in  a  total  of  $18,000  in  1945,  1946  and  1947. 
He  did  not  so  state.  He  stated  only  that  the  totals  of 
72-A,  B.  and  C  were  $8,255.76  in  1945,  $4,431.87  in  1946 
and  $3,314.24  in  1947,  saying  nothing  about  finding  any 

identical  check  deposits  (R.  772). 

/^5  the  Government  (br.  28-29)  admits  that  Newton  did 

^»In   discussing   Newton's   testimony   concerning   exhibit 


not  testify  concerning  all  the  allowances  m  exhibit  15  but 
only  some  particular  ones.  Nevertheless  the  government 
goes  right  on  to  say  that  each  sheet  (in  exhibit  15)  con- 
tained an  improper  allowance  and  only  these  improper 
allowances  were  included  in  the  government  computation, 
despite  the  fact  that  there  was  no  testimony  establishing 
that  any  of  these  allowances  were  improper  except  the 
particular  ones  mentioned  by  Newton. 

There  is,  we  submit,  no  refutation  of  the  point  made  in 
our  opening  brief  that  there  was  not  testimony  here 
from  which  it  could  be  held  beyond  a  reasonable  doubt 
that  Corbett,  and  not  the  guests  or  employees,  had  re- 
ceived the  benefit  of  allowances  except  to  the  extent  of 
$803.69  in  1945  and  $2,756.98  in  1946  (before  dealing 
with  Marx's  testimony  as  to  check  deposits  matching 
allowances  in  exhibits  73-A  and  B).  The  only  new  item 
of  proof  brought  out  in  the  Government  brief  which  would 
affect  these  figures  is  that  $100.00  should  be  added  in 
1945  for  the  store  rental  mentioned  on  p.  11  of  the  Gov- 
ernment brief  (R.  407,  453-454). 

In  several  places  the  Government  brief  argues  that  the 
O.P.A.  could  not  have  been  the  reason  for  manipulation 
of  defendant's  records  because  his  application  for  an  in- 
crease was  stamped  "approved— Sept.  2,  1944".  This 
ignores  Corl^ett's  own  testimony  that  the  application  had 
])een  held  in  the  O.P.A.  offices  until  1946  and  did  not  couk; 
to  light  until  a  Federal  District  Court  injunction  suit  was 
brought  against  him  in  1946,  at  which  time  he  told  them 
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he  had  filed  an  appHcation  two  years  previously  and  they 
found  it  in  the  O.P.A.  offices  (R.  1006-1007). 

Concerning  the  night  rentals  by  Vowles  omitted  from 
the  income  records,  the  Government  concedes  that  these 
were  entered  in  income  while  Corbett  was  away  in  1945 
and  1946  ( Br.  32 ) .  These  trips  apparently  were  lengthy, 
as  pointed  out  in  our  opening  brief  (p.  20).  This  fact, 
alone,  shows  conclusively  that  the  testimony  of  Holtberg, 
both  by  exhibit  and  orally,  as  to  the  income  of  defendant 
was  erroneous  and  did  not  truly  reflect  the  Government's 
own  evidence.  Holtberg  included  the  night  rentals  as 
computed  by  Marx,  who  included  $20  per  night  for  every 
night  from  July  1,  1945  to  December  31,  1945,  and  every 
night  during  the  entire  year  1946  (R.  777). 

Beyond  this,  however,  as  developed  in  our  opening 
brief,  the  entire  use  of  $20  per  night  is  improper  in  light 
of  Vowles  testimony  as  to  his  $7,200  written  record.  The 
Government  brief  states  ( p.  32 ) : 

"The  Government  used  the  minimum  figure 
given  as  his  average,  of  $20  per  night.  This  is  sub- 
stantiated by  the  testimony  of  the  other  clerks  who 
all  saw  these  receipts  given  to  Corbett  by  overages 
or  envelopes." 

No  record  citations  are  given  to  support  this  statement, 
which  is  understandable  because  no  one  other  than 
Vowles  testified  as  to  the  amount  of  the  night  rentals,  and 
the  $20.00  figure  was  unsupported  by  anything  other  than 
his  estimate. 
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Another  example  of  the  same  tactics  is  found  on  the 
same  page  of  the  Government  brief  (p.  32).  Following 
the  statement  that  "Vowles  said  he  rented  from  one  to 
seventeen  rooms  every  night,"  the  Government  brief 
states: 

"In  addition  he  rented  fifteen  cots  to  service- 
men for  $1.00  each.  (R.609).  All  of  these  re- 
ceipts were  omitted  from  the  cash  sheets  and  given 
toCorbett  (R.  609)." 

This  statement  can  only  be  taken  as  meaning  that  Vowles 
received  $15,00  every  night  from  rental  of  cots  to  service- 
men which  was  unreported.  Vowles'  actual  testimony 
concerning  the  number  of  cots  was  ( R.  609 ) : 

"At  one  time  we  had  fifteen." 

There  was  no  testimony  as  to  how  many  cots  were  actualK' 
rented. 

Concerning  the  restorations  to  income,  the  Government 
states  there  is  nothing  to  support  our  contention  that  there 
was  $200.00  restored  to  the  cash  sheets  and  $410.00  to  the 
cash  received  journals  in  1945  above  Marx's  figures  (Br. 
33).  These  are  shown  by  entries  in  the  exhibits  them- 
selves as  set  out  in  our  opening  brief  (pp.  13-14).  Also 
objection  is  made  to  our  inclusion  as  restoration  to  income 
of  the  amounts  included  on  the  returns  as  wagering  income 
(Gov't  br.  p.  34).  The  objection  is  that  defendant  was 
vague  in  describing  it.  However,  Corbett  had  described 
it  to  the  accountant  at  the  time  as  "Cash  Over",  the  same 
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description  as  the  other  restorations  to  income,  and  this 
still  appeared  in  writing  on  the  original  work  sheet  (R. 
683-684). 

With  regard  to  Marx's  testimony  purportedly  based  on 
Bank  of  Calfornia  deposit  tickets  in  evidence,  which  we 
pointed  out  in  our  opening  brief  were  not  in  evidence, 
the  Government  contends  that  the  tickets  were  present  in 
boxes  in  the  Court  Room  although  not  introduced  in  evi- 
dence. There  is  nothing  to  establish  this  fact  in  this 
record.  The  brief  argues  that  defendant  should  havt? 
objected  to  Marx's  testimony.  But  where  a  revenue  agent 
gives  the  Court  to  understand  that  his  statements  are 
based  on  documents  in  evidence,  the  defendant  cannot  be 
required  to  assume  the  untruth  of  this  statement  and  stop 
the  trial  and  examine  all  the  exhibits  at  the  peril  Oi 
otheiAvise  waiving  his  objections  to  the  incorrect  testimony. 
The  burden  is  on  the  Government  to  establish  its  case  by 
competent  evidence  beyond  a  reasonable  doubt. 

The  Government  cites  Stevens  v.  United  States  (C.A.  6), 
206  F.  (2d)  64,  67;  Augustine  v.  Bowles  (C.A.  9),  149  F 
(2d)  93,  96,  97;  United  States  v.  Mortimer  (C.A.  2)  118 
F.  (2d)  266,  269;  Cooper  v.  United  States  (C.A.  8)  9  F. 
(2d)  216,  223,  to  support  argument  that  summaries  of 
documents  not  introduced  are  proper  where  the  docu- 
ments themselves  are  presented  to  counsel  for  defendant 
and  made  available  for  introduction  and  for  cross- 
examination.  See  also  on  this  point  Wilkes  v.  United 
States    (C.A.   9),   80   F.    (2)    285,   291   and   Willapoint 
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Oysters  v.  Ewing  (C.A.  9), 174  F.  (2d)  676,  691.  None  of 
these  cases  involve  a  situation  where  the  government  wit- 
ness caused  the  Court  and  counsel  to  believe  he  was 
merely  summarizing  the  exhibits  already  in  evidence.  In 
all  of  these  cases  attention  was  called  at  the  time  to  the 
unadmitted  exhibits  being  summarized  and  the  exhibits 
were  then  made  available  to  defendant's  counsel  for  cross- 
examination  and  to  introduce  if  desired.  For  example,  in 
the  Augustine  case  the  trial  court  continued  the  trial  for 
a  week  to  give  defendant  time  to  examine  the  summarized 
exhibits.  Here  there  is  no  showing  in  the  record  that  the 
documents  being  summarized  were  available  and  even 
if  they  were,  no  opportunity  to  examine  them  in  connec- 
lion  with  this  testimony  was  given  because  the  witness 
(lid  not  purport  to  summarize  anything  except  what  was 
already  in  evidence. 

As  to  the  1945  allowances  which  Marx  testified  he  had 
matched  with  1945  National  Bank  of  Commerce  deposit 
tickets  in  evidence  but  which  as  we  brought  out  in  our 
opening  brief  (p.  29)  do  not  match,  the  Government  ap- 
parently contends  that  Marx  was  testifying  on  the  basis 
of  some  1945  National  Bank  of  Commerce  tickets  not  put 
in  evidence  rather  than  on  the  basis  of  the  particular  1945 
National  Bank  of  Commerce  tickets  which  were  put  in 
evidence  (Cov't.  br.  37).  Again  they  contend  these  other 
tickets  were  present  in  a  box  in  the  courtroom,  but  there 
is  nothing  in  the  record  to  support  this  assertion  and  tlie 
impression  was  given  that  onl\'  the  exhibits  in  evidence 
were  being  summarized. 
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The  Government  argues  that  Marx  did  not  purport  to 
be  summarizing  deposit  tickets  in  evidence  when  he  was 
testifying  concerning  check  deposits  (Br.  39).  However, 
the  excerpts  from  the  testimony  and  remarks  of  the  Court, 
set  out  in  our  opening  brief  ( pp.  26-28 )  show  clearly  that 
his  testimony  caused  all  parties  to  understand  he  was 
summarizing  exhibits  in  evidence  and  the  court  so  advised 
the  jury  with  no  correction  by  Marx  or  Government 
counsel. 


II 

HoLTBERG  Invaded  The  Jury's  Function 

In  response  to  the  second  main  portion  of  our  argument, 
to  the  effect  that  the  testimony  of  Holtberg  invaded  the 
function  of  the  jury,  the  Government  argues  that  Holt- 
berg simply  computed  the  totals  of  the  allowance  slips 
in  evidence  without  comment  of  any  kind  (Br.  44).  This 
is  not  true.  If  he  had  done  this  and  simply  stated  that 
the  total  of  all  allowance  slips  in  evidence  was  so  many 
dollars,  there  would  be  no  objection  to  his  testimony.  But 
he  went  much  further.  He  testified  orally,  and  also  in 
effect  by  exhibit  74,  that  all  of  these  allowances  went  to 
the  benefit  of  defendant  and  not  to  the  guests  or  employees 
and  constituted  taxal)le  income  to  the  defendant.  This 
testimony  requii^ed,  not  merely  a  total  of  the  allowance 
slips  in  evidence,  but  the  further  inference  or  speculation 
that  none  of  the  allowances  included  in  this  total  was 
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legitimate  and  was  received  by  a  guest  or  employee.  This 
inference  or  speculation  was  not  merely  an  accounting 
summary  of  evidence  introduced.  Nor  was  it  merely  a 
legal  or  accounting  conclusion  as  to  the  taxable  nature 
of  facts  established  by  the  evidence.  It  was  an  inference 
or  speculation  as  to  whether  the  evidence  introduced  was 
sufficient  to  establish  that  all  of  these  allowances  were 
illegitimate.  This  was  a  crucial  factual  issue  in  the  case 
and  defendant  was  entitled  to  have  it  determined  by  the 
jury  without  having  the  determination  made  for  them 
from  the  stand  by  a  government  witness  who  himself  was 
Icstifying  on  the  basis  of  simply  hearing  the  same  evidence 
ihey  did. 

In  arguing  this  point,  the  Government  brief  again  mis- 
states the  testimony.  On  p.  46  it  states  that  Holtberg  tes- 
tified that  he  did  not  include  any  allowance  "he  knew  to 
be  given  to  employees".  His  testimony  was  not  qualified 
or  conditioned  on  what  "he  knew".   It  was  (R.  821) : 

Q.  Were  any  allowances  to  guests,  to  employees  in 
any  way  included  in  the  figure  you  have  used? 

A.  No,  sir." 

Various  cases  are  cited  on  pp.  46  and  47  of  the  Govern- 
ment's brief  as  showing  that  testimony  like  Holtberg's 
was  permissible.  They  include  cases  cited  in  our  opening 
lirief  and  establish  the  general  rule  that  an  expert  ca»i 
give  an  accounting  summary  in  these  cases. 

In  Friedherg  v.  United  States,  348  U.  S.  142,  145,  the 
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Agent  stated  in  answer  to  a  question  on  cross-examination 
'there  was  no  evidence  available  to  show  there  was  cash. " 
On  redirect  he  explained  this  by  pointing  out  the  evidence 
and  stating  that  he  could  see  no  reason  why  he  should 
include  cash  on  hand  at  the  starting  point.  The  Supreme 
Court  upheld  this  testimony  on  the  ground  that  the  Agent 
had  simply  testified  that  he  found  no  evidence  of  cash. 

Holtberg,  here,  did  not  merely  summarize  evidence 
showing  why  he  did  not  include  some  item.  He  testified 
positively  that  all  of  the  allowances  he  did  include  ( which 
were  all  of  the  allowances  in  evidence)  were  income  to 
the  defendant,  that  defendant  had  received  the  benefit 
of  them,  and  that  guests  and  employees  had  received  no 
benefit  from  them. 

There  is  nothing  in  the  opinion  in  United  States  v 
Johnson,  319  U.S.  503,  indicating  that  an  expert  witness 
for  the  Government  may,  simply  on  the  basis  of  having 
listened  to  the  evidence,  tell  the  jury  that  all  the  allow- 
ances went  to  the  benefit  of  defendant  and  none  went 
to  the  benefit  of  guests  and  employees,  when  the  records 
in  evidence  show  the  contrary  and  his  conclusion  is  based 
on  inference  or  speculation.  In  the  Johnson  case,  as 
examination  of  the  Circuit  Court  opinion  shows  ( United 
States  V.  Johnson,  (C.A.  7),  123  F.  (2d)  111,  126),  the 
Government  accountant  was  testifying  only  to  summaries 
of  precise  entries  in  exhibits  and  books  of  account. 

Nor  do  anv  of  the  Circuit  Court  cases  cited  by  the 
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Government  (br.  47)  hold  that  an  expert  witness  mav 
testify  to  conclusions  on  the  factual  issue  before  the  jury 
based  on  his  own  inferences  from  hearing  the  testimony. 
Those  cases  are  like  that  of  Remmer  v.  United  States  (C.A. 
9),  205  F.  (2d)  277,  where  this  Court  permitted  an  expert 
to  tabulate  the  increase  in  net  worth  shown  by  the  evi- 
dence. Such  a  tabulation  is  by  its  nature  a  compilation 
of  specific  items  of  property  shown  by  the  evidence  and 
does  not  involve  inference  or  speculation  from  which  a 
positive  conclusion  is  testified  to  which  is  contrary  to  the 
purport  of  the  documents  being  summarized. 


Ill 

Financial  Statements  And  Evidence  Based  Thereon 
Improperly  Admitted 

The  Government  argument  on  the  financial  statements 
and  cross-examination  of  defendant  as  to  years  and  items 
long  removed  from  and  having  no  relevance  to  the  case 
is  a  pyramid  based  on  the  introduction  by  the  Government 
of  defendant's  statements  of  his  1938  and  1948  net  worth, 
sent  to  the  agents  at  their  request.  The  financial  state- 
ments to  the  banks  were  proper,  it  is  argued,  to  show  that 
defendant's  statements  to  the  agents  were  false.  Also 
the  cross-examination  as  to  completely  irrelevant  matters 
twenty  years  and  more  before  the  indictment  period  was 
necessary,  it  is  argued,  to  show  that  defendant's  1938  net 
worth  statement  was  false. 
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We  submit  that  the  pyramid  should  fall  because  its 
foundation  was  defective.  Defendant's  statement  of  1938 
and  1948  net  worth  was  introduced,  not  by  defendant,  but 
by  the  Government  in  its  case  in  chief.  It  was  entirely 
improper  and  particularly  the  1938  net  worth  statement. 
These  financial  statements  proved  nothing  relevant  to  the 
issue  of  whether  defendant  had  received  certain  specific 
items  of  income  in  the  years  involved.  They  were  not 
admissions  of  any  relevant  fact.  They  did  not  even  show 
any  increase  in  net  worth  between  1938  and  1948.  On  the 
contrary,  they  showed  a  decrease.  Thus  they  in  no  way 
showed  knowledge  of  what  the  Government  contended 
was  defendant's  "true  financial  position".  Their  only  pur- 
pose was  to  attempt  to  impeach  and  discredit  defendant 
on  collateral  matters  as  a  part  of  the  Government's  own 
case  before  he  ever  took  the  stand  or  presented  any  testi- 
mony. 

The  government  argues  that  defendant's  objection  to 
these  documents  on  the  ground  that  they  were  incompe- 
tent, irrelevant  and  immaterial  until  the  corpus  delicti  was 
established  was  insufficient  because  the  government  con- 
tends that  it  proved  the  elements  of  tax  evasion  even 
though  not  by  the  net  worth  method.  However,  these  net 
worth  statements  made  by  defendant  could  be  relevant, 
if  at  all,  only  lo  a  net  worth  case,  not  to  a  specific  item 
prosecution.  When  the  Government  failed  to  proceed  on 
a  net  worth  basis  it  thereby  failed  to  introduce  evidence 
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making  defendant's  net  worth  statements  relevant  and  the 
objection  was  well  taken. 

Government  counsel  seems  to  argue  that  any  statements 
given  by  the  defendant  to  the  agents  during  the  investiga- 
tion that  the  government  thinks  can  be  contradicted  by 
other  evidence  are  admissible  as  a  part  of  the  Govern- 
ment's case  irrespective  of  whether  the  statements  are 
relevant  to  the  issue  sought  to  be  proved.  This  is  con- 
trary to  the  most  basic  rules  of  evidence  in  criminal  cases. 

The  Government's  brief  (p.  52)  states  that  on  direct 
examination  Corbett  testified  that  he  had  no  experience 
in  operating  "rental  property"  prior  to  acquiiing  the  hotel 
and  that  some  of  the  cross-examination  was  relevant  to 
disprove  such  statement.  The  question  asked  Corbett 
actually  was  whether  he  had  had  experience  in  the  opera- 
tion of  any  hotel,  motel  or  lodging  house.  (R.  865).  He 
had,  in  fact,  testified  that  he  had  been  in  the  real  estate 
business  (R.  863).  Nevertheless  on  the  theory  that  de- 
fendant's tax  income  returns  for  1940-1943  showing  in- 
come from  rented  real  estate  (no  hotels,  motels  or  lodging 
house)  impeached  defendant  on  this  testimony,  the  Gov- 
ernment was  permitted  to  go  into  these  returns  in  detail 
(R.  949-963)  and  to  state  in  final  argument  that  defen- 
dant had  said  he  had  no  prior  experience  when  the  re- 
turns showed  he  had  all  that  string  of  property  that  he 
had  rented  (R.  1093). 

When  defendant,  faced  with  the  introduction  by  the 
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Government  in  its  own  case  of  both  his  statement  to  the 
agents  of  net  worth  in  1948  on  a  cost  basis  and  his  state- 
ment to  the  banks  of  net  worth  on  a  fair  market  value 
basis,  tried  to  explain  the  fair  market  value  of  the  Clare- 
mont  hotel  (R.  933-934),  the  Government  seized  on  this 
as  permitting  cross-examination  as  to  defendant's  trans- 
actions and  tax  returns  for  years  subsequent  to  the 
indictment  period.  ( See  Gov't,  br.  54 ) .  In  discussing  the 
Claremont  hotel  which  had  been  sold  on  long-term 
contract  after  the  indictment  period,  the  defendant  testi- 
fiied  that  the  government  "gets"  $200,000  in  taxes  (R.  935- 
936).  The  taxes  were  payable  on  the  installment  basis 
when  payments  were  made  over  the  period  of  the  con- 
tract ( R.  993 ) .  With  its  same  lack  of  respect  for  accuracy 
where  it  desiies  to  create  an  effect,  the  Government  tells 
this  Gourt  that  defendant  testified  that  the  Government 
"received"  $200,000  in  taxes  (Gov't,  br.  54). 

The  Government  cites  Canton  v.  United  States  (G.A. 
8),  226  F.  (2d)  313  and  Beattij  v.  United  States  (G.A.  4), 
220  F  (2d)  681,  as  supporting  the  introduction  of  this 
evidence.  These  cases  hold  that  the  Government  may 
proceed  simultaneously  on  the  net  worth  and  specific  items 
methods.  They  do  not  hold  that,  where  no  attempt  is 
made  to  show  an  increase  in  net  worth  between  the  be- 
ginning and  end  of  the  indictment  period,  the  Govern- 
ment may  introduce  financial  statements  made  by  defen- 
dant for  dates  having  no  relationship  to  the  beginning 
and  end  of  the  indictment  period  and  showing  no  increase 
in  net  worth  e\'en  for  the  longer  period  they  do  cover. 
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simply  for  the  purpose  of  discrediting  defendant  by  laying 
the  groundwork  for  introduction  of  other  evidence  also 
entirely  collateral  and  irrelevant. 

Respectfully  submitted, 

F.  A.  LeSourd 
Brockman  Adams 
Little,  LeSourd,  Palmer,  Scott 
&  Slemmons 


Attorneys  for  Appellant 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

Civil  No.  14482-WB 

UNITED  STATES  OF  AMERICA,  Libelant, 

vs. 

75  Articles  of  Device,  more  or  less,  designated  as 
"The  Schlessing  Ultrasoniseur",  together  with 
their  labeling.  Respondents. 

LIBEL  OF  INFORMATION 
To  the  Honorable  Judges  of  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  Cali- 
fornia : 
Now  comes  the   United   States   of  America,  by 
Walter  S.  Binns,  United  States  Attorney  for  the 
Southern  District  of  California,  and  shows  to  the 
Court : 

1.  That  this  Libel  is  filed  by  the  United  States  of 
America,  and  prays  seizure  and  condemnation  of 
certain  articles  of  device  together  with  their  label- 
ing as  hereinafter  set  forth,  in  accordance  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
301,  et  seq.). 

2.  That  A.  Schlessing  and  Company,  Inc.,  shipped 
in  interstate  commerce  from  St.  Louis,  Missouri, 
to  Perfect  Health  Institute,  at  Los  Angeles  and 
Santa  Monica,  California,  and  to  other  consignees 
located  within  the  jurisdiction  of  this  Court,  via 
Railway  Express  Agency  and  other  means,  during 
the  period  from  July  1,  1951,  to  September  4,  1952, 
75  articles  of  device,  more  or  less,  designated  "The 
Schlessing  Ultrasoniseur".  [2] 
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3.  Tliat  the  aforesaid  articles  of  device,  when 
introduced  into  and  while  in  interstate  commerce 
and  while  held  for  sale  after  shipment  in  inter- 
state commerce,  were  accompanied  by  certain  label- 
ing, including  the  following  items  of  written, 
printed,  and  graphic  matter,  which  contain  state- 
ments relating  to  said  articles  of  device  and  which 
constitute  an  essential  part  of  the  distributional 
scheme  to  promote  the  sale  of  said  articles: 

(a)  Pamphets  entitled  "Therapeutics  by  Ultra- 
sonics". 

(b)  Leaflets  entitled  ''Please  Read  Carefully.  The 
Schlessing  Ultrasoniseur  *  -^  *" 

(c)  Leaflets  entitled  "that  they  may  WALK 
again  *  *  *" 

(d)  Sheets  entitled  "Reports  on  Ultrasonic  Phy- 
sical Medicine  from  American  Users". 

(e)  Form  letters  from  A.  Schlessing  and  Com- 
pany headed,  "Dear  Doctor:  *  *  *" 

(f)  Guarantees  and  order  blanks  regarding 
Schlessing  Ultrasoniseur. 

4.  That  the  aforesaid  articles  of  device,  when 
introduced  into  and  while  in  interstate  commerce 
and  while  held  for  sale  after  shipment  in  interstate 
commerce,  were  misbranded  within  the  meaning  of 
21  U.S.C.  352(a)  in  that  said  labeling  when  taken 
as  a  whole  as  well  as  through  specific  claims,  and 
in  the  setting  in  which  it  is  presented,  contains 
statements  which  represent  and  suggest  that  the 
said  devices  provide  an  adequate  and  effective 
treatment  for  the  cure  of  "abscesses,  arthritis,  arth- 
rosis deformans,  asthma  bronchiale,  morbus  bech- 
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terew,  bronchiektasy,  elaiidicato  intermittens,  fur- 
iinclosis,  sciatica,  carbunculosis,  lumbago,  mastitis, 
mylagia,  panaritia,  paronyschosis,  periartliritis,  hiim- 
eroscapularis,  plilegmones,  prostata  hyperthrophy, 
sinusitis  maxillaris,  ulcus  cruris,  effusions  of  the 
joints,  abscesses  of  perspiratory  glands,  gingivitis, 
stomatitis,  paradentosis,  pulpitis,  infiltrations,  espe- 
cially granulomes,  bursitis,  Duiniytren's  contracture, 
endangitis  obliterans,  fistulae,  lymphangitis,  parony- 
chia, polyarthritis  rheumatica,  postoperative  pains, 
morbus  raynaud,  tendovaginitides,  trigeminal  neu- 
ralgiae,  thrombophlebitides,  ulcus  ventriculi,"  kidney 
stones,  spinal  arthritis,  gum  boils,  kidney  colic, 
gastric  ulcer,  and  asthma,  which  statements  are 
false  and  misleading.  [3] 

5.  That  the  aforesaid  articles  of  device,  when  in- 
troduced into  and  while  in  interstate  commerce  and 
while  held  for  sale  after  shipment  in  interstate 
commerce,  were  further  misbranded  within  the 
meaning  of  21  U.S.C.  352(a)  in  that  the  following 
statements  contained  in  their  labeling  are  false  and 
misleading : 

Leaflets  entitled  "Please  Read  Carefully" 

"This  Machine  Is  Absolutely  Safe" 

Leaflets   entitled  "that  they  uiay   WALK   again 


*  *  *?? 


"Is  the  Schlessing  Ultrasoniseur  Difficult  to  Op- 
erate ? 

"Not  at  all.  The  technique  if  (sic)  the  very  sim- 
plest. No  special  skill,  no  involved  instructions  and 
no  long  experience  is  necessary  to  use  the  Schless- 
ing Ultrasoniseur  properly." 
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'*Is  the  Schlessing  Ultrasoniseiir  Safe  ? 

"Yes.  With  ordinary  precautions.  Ultrasoniseur 
treatments  are  absohitely  painless.  There  are  no 
contra-indications.  No  danger  of  deep  burns,  tissue 
damage  or  irritation.  Equally  important,  there  are 
no  possible  harmful  effects  to  the  person  adminis- 
tering treatment." 

6.  That  the  aforesaid  articles  of  device,  when  in- 
troduced into  and  while  in  interstate  commei'ce  and 
while  held  for  sale  after  shipment  in  interstate 
commerce,  were  also  mivsbranded  within  the  mean- 
ing of  21  U.S.C.  352(f)(1)  in  that  their  labeling 
fails  to  bear  adequate  directions  for  use  for  the 
])urj)oses  for  which  they  are  intended. 

7.  That  the  aforesaid  articles  of  device,  when  in- 
troduced into  and  while  in  interstate  commerce  and 
while  held  for  sale  after  shi})ment  in  interstate  com- 
merce, were  adulterated  within  the  meaning  of  21 
U.S.C.  351(c)  in  that  their  strength  differs  from  and 
their  quality  falls  below  that  which  they  purport  and 
arc  represented  to  possess,  since  their  ability  to  pro- 
duce total  sound  output  (ultrasonic)  differs  materi- 
ally from  the  ability  which  they  are  represented  to 
possess  and  the  output  meter  (dosimeter)  does  not 
accurately  gauge  the  energy  density  output  of  said 
articles.   [4] 

8.  That  the  aforesaid  articles  and  labeling  are  in 
the  ])ossession  of  Perfect  Health  Institute,  636 
South  Broadway,  Los  Angeles,  and  309  Santa 
Monica  Boulevard,  Santa  Monica,  and  elsewhere 
within  the  jurisdiction  of  this  Court. 

That  by  reason   of  the  foregoing,  the  aforesaid 
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articles  including  their  labeling  are  held  illegally 
within  the  jurisdiction  of  this  Court  and  are  liable 
to  seizure  and  condemnation  pursuant  to  the  pro- 
visions of  said  Act,  21  U.S.C.  334. 

Wherefore,  Libelant  jjrays  that  process  in  due 
form  of  law  according  to  the  course  of  this  Court  in 
cases  of  admiralty  jurisdiction  issue  against  the 
aforesaid  articles  of  device  including  their  labeling; 
that  all  persons  having  any  interest  therein  be  cited 
to  appear  herein  and  answer  the  aforesaid  prem- 
ises ;  that  this  Court  decree  the  condemnation  of  the 
aforesaid  articles  of  device  including  their  labeling 
and  grant  Libelant  the  costs  of  this  proceeding 
against  the  claimant  of  the  aforesaid  articles;  that 
the  aforesaid  articles  of  device  including  their  label- 
ing be  disposed  of  as  this  Court  may  direct,  pur- 
suant to  the  provisions  of  said  Act;  and  that  Li])el- 
ant  have  such  other  and  further  relief  as  the  case 
may  require. 

Dated:  September  5,  1952. 

WALTER  S.  BTNNS, 

United  States  Attorney 
CLYDE  C.  DOWNING, 
Asst.  U.  S.  Attorney,  Chief,  Civil 
Division 
/s/  TOBIAS  G.  KLINGER, 
MAX  F.  DEUTZ, 
Asst.  U.  S.  Attorneys, 

Attorneys  for  Libelant  [5] 

[Endorsed] :  Filed  September  5,  1952. 
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[Title  of  District  Court  and  Cause.] 

CLAIM  OF  A.  SCHLESSING 

Now  appears  before  this  Honorable  Court,  A. 
Schlessing,  3521  Lindell  Boulevard,  St.  Louis  3, 
Missouri,  intervening  in  this  proceeding  as  the  duly 
authorized  agent  of  the  owners  and  consignees  of 
the  devices  under  seizure,  and  also  as  the  president 
of  A.  Schlessing  and  Company,  Inc.,  which  manu- 
factured said  devices,  and  makes  claim  to  said  ar- 
ticles as  the  same  are  attached  by  the  United  States 
Marshal  for  this  District  under  process  of  this 
Court  at  the  instance  of  the  United  States  of 
America,  libelant; 

And  said  claimant  avers  he  has  been  duly  author- 
ized by  all  the  owners  and  consignees  of  the  said 
devices  to  act  as  their  duly  authorized  agent  in  this 
proceeding ; 

Wherefore  he  prays  to  defend  accordingly. 

/V  A.  SCHLESSING  [6] 

Duly  Verified.  [7] 

[Endorsed] :   Filed  October  22,  1952. 


[Title  of  District  Court  and  Cause.] 

CONSENT  DECREE  OF  CONDEMNATION 

On  September  5,  1952,  a  Libel  of  Information 
against  the  above  described  articles  was  filed  in  this 
Court  on  behalf  of  the  United  States  of  America 
by  the  United  States  Attorney  for  this  District.  The 


United  States  of  America  9 

Libel  alleges  that  the  articles  proceeded  against  are 
devices  which  were  shipped  in  interstate  commerce 
and  which  are  adulterated  and  misbranded  in  viola- 
tion of  the  Federal  Food,  Drug,  and  Cosmetic  Act. 
Pursuant  to  Monition  issued  hy  this  Court,  the 
United  States  Marshal  for  this  District  seized  47 
of  said  articles  together  with  their  labeling  consist- 
ing of  various  items  of  literature.  Thereafter,  A. 
Schlessing  of  St.  Louis,  Missouri,  intervened  as  a 
claimant  in  this  proceeding.  Claimant  consents  that 
a  Decree,  as  prayed  for  in  the  Libel,  be  entered  eon- 
den  ming  the  articles  under  seizure. 

The  Court  being  fully  advised  in  the  premises, 
it  is  on  motion  of  the  j^arties  hereto — 

Ordered,  Adjudged,  and  Decreed  that  the  articles 
of  device  under  [8]  seizure  are  adulterated  and  mis- 
branded  as  alleged  in  the  Libel  in  violation  of  21 
U.S.C.  351(c),  352(a),  and  352(f)(1),  and  are  there- 
fore hereby  condemned  pursuant  to  21  U.S.C.  334 
(a)  ;  and  it  is  further 

Ordered,  Adjudged,  and  Decreed,  pursuant  to  21 
U.S.C.  334(e),  that  the  United  States  of  America 
shall  recover  from  said  Claimant  court  costs  and 
fees,  (and  storage  and  other  proper  expenses,  as 
taxed  herein)  to  wit,  the  sum  of  $35.00;  and  it  is 
further 

Ordered,  Adjudged,  and  Decreed  that  the  LTnited 
States  Marshal  for  this  district  shall  deliver  all  of 
the  aforesaid  literature  to  a  representative  of  the 
U.  S.  Food  and  Drug  Administration  for  investiga- 
tional and  exhibit  purposes;  and 

Clamiant  having  ])etitioned  this  Court  tliat  the 
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condemned  articles  of  device  (without  the  aforesaid 
literature)  l)e  delivered  to  him  pursuant  to  21 
U.S.C.  334(d),  it  is  further 

Ordered,  Adjudged,  and  Decreed  that  the  United 
States  Marshal  for  this  district  shall  release  said 
articles  (without  the  aforesaid  literature)  from  his 
custody  to  the  custody  of  the  Claimant  for  the  pur- 
pose of  attempting  to  bring  said  articles  into  com- 
pliance with  law,  if  the  Claimant,  within  20  days 
from  the  date  of  the  Decree  (a)  pays  in  full  the 
aforementioned  court  costs  and  fees,  and  pays  to 
the  United  States  Marshal  all  storage  and  other 
proper  expenses  of  the  proceeding  herein,  and  (b) 
executes  and  files  with  the  Clerk  of  this  Court  a 
good  and  sufficient  penal  bond  with  surety  in  the 
smn  of  Thirty  Thousand  Dollars  ($30,000.00),  ap- 
proved by  this  Court,  payable  to  the  United  States 
of  America,  and  conditioned  upon  the  Claimant's 
abiding  by  and  performing  all  the  terms  and  condi- 
tions of  this  Decree  and  of  such  further  Orders  and 
Decrees  as  may  be  entered  in  this  proceeding;  and 
it  is  further 

Ordered,  Adjudged,  and  Decreed  that: 
(1)  After  the  filing  of  the  bond  in  this  Court,  the 
Claimant  shall  at  his  own  expense  cause  the  said 
articles  of  device  to  be  shipped  to  his  place  of  busi- 
ness at  3521  Lindell  Boulevard,  St.  Louis  3,  Mis- 
souri. When  the  articles  arrive  there.  Claimant  shall 
give  Avritten  notice  to  the  St.  Louis  District,  Food 
and  Drug  Administration,  Federal  Security  Agency, 
Room  1007  New  Federal  [9]  Building,  1114  Market 
Street,  St.  Louis  1,  Missouri,  that  the  articles  have 
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arrived  and  that  the  Claimant  is  prepared  to  at- 
tempt to  bring'  them  into  compliance  with  law  under 
the  supervision  of  a  duly  authorized  representative 
of  the  Federal  Security  Administrator. 

(2)  The  Claimant  shall  at  all  times,  until  the  ar- 
ticles have  been  released  by  a  duly  authorized  rep- 
resentative of  the  Federal  Security  Administrator, 
retain  intact  the  entire  lot  comprising  said  articles 
for  examination  or  inspection  by  said  representa- 
tive, and  shall  maintain  the  records  or  other  proof 
necessary  to  establish  the  identity  of  said  lot  to  the 
satisfaction  of  said  representative. 

(3)  The  Claimant  shall  not  commence  operations 
for  Ininging  the  articles  into  compliance  with  law, 
or  otherwise  altering  their  condition  or  identity, 
until  he  has  received  authorization  to  do  so  from  a 
dul}^  authorized  representative  of  the  Federal  Se- 
curity Administrator. 

(4)  The  Claimant  shall  at  no  time,  and  under  no 
circumstances  whatsoever,  ship,  sell,  offer  for  sale, 
or  otherwise  dispose  of  said  articles  or  any  part  of 
them  until  a  duly  authorizc^d  representative  of  the 
Federal  Security  Administrator  shall  have  had  free 
access  thereto  in  order  to  take  any  samples  or  make 
any  tests  or  examinations  that  are  deemed  neces- 
sary, and  shall  in  writing  have  released  such  ar- 
ticles for  shipment,  sale,  or  other  disposition. 
Claimant  shall  make  no  distribution  of  said  articles 
or  an}"  jjart  of  them  except  in  strict  accord  with 
such  terms  and  conditions  as  may  be  included  in 
said  written  release. 

(5)  Within  six  months  from  the  date  of  the  filing 
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of  the  bond  in  this  Court,  Chiimant  shall  complete 
the  process  of  bringing  said  articles  into  compliance 
witli  hnv  under  the  supervision  of  a  duly  author- 
ized representative  of  the  Federal  Security  Ad- 
ministrator. 

(6)  The  Claimant  shall  abide  by  the  decisions  of 
said  duly  authorized  representative  of  the  Federal 
Security  Administrator,  which  decisions  shall  be 
final.  If  Claimant  breaches  any  conditions  stated  in 
this  Decree,  or  in  any  subsequent  Decree  or  Order 
of  this  Court  in  this  proceeding,  Claimant  shall  re- 
turn the  articles  immediately  to  the  United  States 
Marshal  for  this  district  [10]  at  Claimant's  ex- 
pense, or  shall  otherwise  dispose  of  them  pursuant 
to  an  Order  of  this  Court. 

(7)  The  Claimant  shall  not  sell  or  dispose  of  said 
articles  or  any  part  thereof  in  a  manner  contrary 
to  the  provisions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  or  the  laws  of  any  State  or  Territory 
(as  defined  in  said  Act)  in  which  they  are  sold  or 
disposed  of. 

(8)  The  Claimant  shall  compensate  the  United 
States  of  America  for  cost  of  supervision  at  the 
rate  of  $3.00  per  hour  per  representative  for  each 
hour  actually  employed  in  the  supervision  of  the 
aforesaid  operations,  as  salary  or  wage;  where  lab- 
oratory work  is  necessary,  at  the  rate  of  $3.50  per 
hour  per  person  for  sTich  laboratory  work;  where 
subsistence  expenses  are  incurred,  at  the  rate  of 
$9.00  per  day  per  person  for  such  subsistence  ex- 
penses. Claimant  shall  also  compensate  the  United 
States  of  America  for  necessary  traveling  expenses 
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which  may  be  incurred  in  connection  with  the 
supervisory  responsibilities  of  said  Federal  Secur- 
ity Administrator. 

(9)  If  requested  bj^  a  duly  authorized  representa- 
tive of  the  Federal  Security  Administrator,  Claim- 
ant shall  furnish  to  said  representative  duplicate 
copies  of  invoices  of  sale  of  the  released  articles,  or 
shall  furnish  such  other  evidence  of  disposition  as 
said  representative  may  request. 

The  United  States  Attorney  for  this  district,  on 
being  advised  by  a  duly  authorized  representative 
of  the  Federal  Security  Administrator  that  the  con- 
ditions of  this  Decree  have  been  performed,  shall 
transmit  such  information  to  the  Clerk  of  this 
Court,  whereuxjon  the  bond  given  in  this  proceeding 
shall  be  canceled  and  discharged;  and  it  is  further 

Ordered,  Adjudged,  and  Decreed  that  if  the 
Claimant  does  not  avail  himself  of  the  opportunity 
to  repossess  the  condemned  articles  in  the  manner 
aforesaid,  the  United  States  Marshal  for  this  dis- 
trict shall  retain  custody  of  said  articles  pending 
the  issuance  of  an  order  by  this  Court  ]*egarding 
their  disposition;  and  it  is  further 

Ordered,  Adjudged,  and  Decreed  that  this  Court 
expressly  retains  jurisdiction  to  issue  such  further 
Decrees  and  Orders  as  may  be  necessary  to  the 
proper  disposition  of  this  proceeding,  and  that 
should  the  Claimant  fail  [11]  to  abide  by  and  per- 
form all  the  terms  and  conditions  of  this  Decree,  or 
of  such  further  Order  or  Decree  as  may  be  entered 
in  this  proceeding,  or  of  said  bond,  then  said  bond 
shall  on  motion  of  the  United  States  of  America  in 
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this  proceeding  be  forfeited  and  judgment  entered 
thereon. 

Dated:   October  22,  1952. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge 

We  hereby  expressly  consent  to  the  entry  of  the 
foregoing  Decree. 

WALTER  S.  BINNS,  U.  S.  Attorney 
CLYDE  C.  DOWNING,  Asst.  U.S.  Attorney, 
Chief  of  Civil  Division, 
/s/  TOBIAS  G.  KLINGER,  Asst.  U.S.  Attorney 

Attorneys  for  Libelant. 
/s/  A.  SCHLESSING,  Claimant, 
/s/  SPENCER  E.  VAN  DYKE, 

Attorney  for  Claimant.  [12] 

[Marginal  Note] :  Modified  by  Stip.  &  Ord,  fld. 
10/20/53  &  Dktd.  &  ent.  10/22/53.  E.  L.  Smith, 
Clerk,  by  C.  A.  Simmons,  Deputy. 

[Endorsed] :  Judgment  entered  and  filed  October 
22,  1952. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  SCHEDULING 
FURTLIER  COURT  PROCEEDINGS 

It  is  hereby  stipulated  by  the  parties  to  this  pro- 
ceeding, through  their  respective  counsel,  as  fol- 
lows : 

(1)   In  attempting  to  carry  out  the  terms  of  the 
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Consent  Decree  of  Condemnation  filed  in  this  cause 
on  October  22,  1952,  the  parties  are  not  in  agree- 
ment as  to  whether  certain  action  proposed  by  the 
Claimant  would  be  in  compliance  with  law\ 

(2)  This  disagreement  hinges  upon  an  interpreta- 
tion of  the  Chiropractic  Act  of  the  State  of  Cali- 
fornia, and  should  be  resolved  by  this  Court. 

(3)  To  facilitate  an  orderly  and  thorough  pre- 
sentation of  this  matter  without  offering  any  oral 
testimony,  it  is  agreed  that  upon  approval  by  this 
Court  the  i^arties  wdll  adhere  to  the  following 
schedule  for  the  filing  of  papers  with  the  Clerk  of 
the  Court: 

(a)  May  24,  1954.  Claimant  will  file  a  motion  to 
compel  administrative  approval  of  Claimant's  pro- 
posed method  of  distribution  of  [13]  those  devices 
under  seizure  which  have  been  satisfactorily  re- 
worked from  a  physical  standpoint.  Together  with 
this  motion,  there  will  be  filed  a  stipulation  of  pei*- 
tinent  facts  which  are  not  in  dispute,  a  stiy)ulation 
as  to  the  precise  issues  before  the  Court,  and  af- 
fidavits in  support  of  Claimant's  motion  if  Claimant 
feels  that  affidavits  are  necessary. 

(b)  June  21,  1954.  Libelant  may  file  such  af- 
fidavits as  it  deems  advisable. 

(c)  July  19,  1954.  Claimant  will  file  his  open- 
ing brief. 

(d)  August  16,  1954.  Libelant  will  file  its  an- 
swering brief. 

(e)  August  30,  1954.  Claimant  niay  file  a  reply 
brief. 
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(f)  September  27,  1954.  Oral  argument  will  be 
held  before  the  Court  at  2  p.m. 

(4)  The  "Stipulation  and  Order  Extending  Time 
for  Compliance  witli  Decree",  entered  by  this  Court 
on  October  20,  1953,  may  be  modified  to  suspend  the 
time  limits  within  which  the  devices  under  seizure 
may  be  brought  into  compliance  with  law,  pending 
further  order  of  this  Court  after  the  instant  issue 
has  been  adjudicated. 

Dated:    April  14,  1954. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 
/s/  MAX  F.  DEUTZ, 

Asst.  U.  S.  Attorney,  Chief  of  Civil 

Division 
x\ttorneys  for  Libelant 

/s/  SPENCER  E.  VAN  DYKE, 
/s/  JACK  HILDRETH, 

Attorneys  for  Claimant 

It  Is  So  Ordered  this  15  day  of  April,  1954. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge      [14] 

[Endorsed] :  Filed  April  15,  1954. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  ISSUE 

It  is  hereby  stipulated  by  the  parties  to  this  pro- 
ceeding, through  their  respective  counsel,  that  the 
issue  presented  by  Claimant's  Motion  is  as  follows: 

Is  a  chiropractor,  who  is  licensed  under  the  Cali- 
fornia Chirox)ractic  Act,  a  practitioner  licensed  by 
law  to  use  or  direct  the  use  of  devices  such  as  the 
six  reconditioned  ultrasonic  therapeutic  devices  in- 
volved in  this  case,  so  as  to  satisfy  the  requirements 
of  21  C.F.R.  §1.106 (e),  as  amended,  and  exempt  the 
devices  from  complying  with  21  U.S.C.  352(f)(1)'? 

Dated:   May  21,  1954. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 

/s/  MAX  F.  DEUTZ, 

Asst.  U.  S.  Attorney,  Chief  of  Civil 

Division 
Attorneys  for  Libelant 

/s/  SPENCER  E.  VAN  DYKE, 
/s/  JACK  HILDRETH, 

Attorneys  for  Claimant  [16] 

[Endorsed] :   Filed  May  24,  1954. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  by  the  parties  to  this  pro- 
ceeding, through  their  respective  counsel,  as  fol- 
lows : 

(1)  Pursuant  to  the  Consent  Decree  of  Con- 
demnation entered  herein  on  October  22,  1952,  the 
47  ultrasonic  devices  under  seizure  were  released 
by  the  United  States  Marshal  for  this  District  to 
the  custody  of  the  Claimant  to  be  brought  into  com- 
pliance wdth  law  under  the  supervision  of  the  De- 
partment of  Health,  Education,  and  Welfare. 

(2)  Claimant  arranged  to  have  said  47  devices 
shipped  to  his  place  of  business  at  St.  Louis,  Mis- 
souri, where  six  of  the  devices  were  reconditioned 
from  a  physical  standpoint  to  the  satisfaction  of 
the  Department.  Reconditioning  of  the  remaining 
41  devices  has  been  suspended  until  a  final  decision 
is  reached  regarding  the  legality  of  Claimant's  pro- 
posed method  of  distribution  of  the  six  recondi- 
tioned devices. 

(3)  Apx^ended  as  Exhibit  A  is  a  copy  of  the  re- 
vised labeling  which  [17]  Claimant  has  proposed 
for  said  six  reconditioned  devices  and  to  which  the 
Department  has  no  objection,  provided  that  the 
"Caution"  legend  required  by  21  C.F.R.  §1.1 06(d) 
(2)  (i)  appears  on  the  label  of  each  such  device. 

(4)  Ultrasonic  therapy  based  upon  the  use  of 
said  six  reconditioned  devices  involves  the  applica- 
tion of  high  frequency  sound  waves  in  the  treat- 
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ment  of  patients  hy  producing  rapidly  alternating 
compressions  and  rarefactions  within  the  tissues. 
When  such  therapy  is  applied  to  the  surface  of  the 
body  therapeutically,  the  sound  waves  penetrate  the 
body  and  may  affect  tissues  of  the  body  located 
inches  beneath  the  surface. 

(5)  Ultrasonic  therapy  cannot  ])e  employed 
safely  and  efficaciously  by  the  layman  in  self -medi- 
cation, but  requires  competent  supervision  in  its 
administration.  Adequate  directions  for  unsuper- 
vised la}^  use  cannot  be  written  for  ultrasonic  de- 
vices, within  the  meaning  of  21  U.S.C.  352(f)(1). 
Interstate  distribution  which  would  not  violate  the 
Federal  Food,  Drug,  and  Cosmetic  Act  must  there- 
fore comply  with  the  regulations  which  exempt  de- 
vices from  bearing  adequate  directions  for  use  in 
their  labeling.  [21  C.F.R.  §1.106,  as  amended].  One 
provision  of  these  regulations  exempts  a  device 
which  is  shipped  to  "a  practitioner  licensed  by  law 
to  *  *  *  use  or  direct  the  use  of  the  device."  [21 
C.F.R.  §1.106(e)]. 

(6)  Claimant  desires  to  ship  the  six  reconditioned 
devices  to  th(*  owners  thereof  residing  in  California 
who  are  licensed  as  chiropractors  under  the  Cali- 
fornia Chiropractic  Act,  and  in  whose  possession 
said  devices  w^ere  seized  at  the  outset  of  this  pro- 
ceeding. The  Department  of  Health,  Education,  and 
Welfare  has  advised  the  Claimant  that  such  dis- 
tribution would  not  be  in  compliance  with  law  since, 
in  the  judgment  of  the  Department,  California 
chiropractors  are  not  practitioners  licensed  by  law 
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to  use  or  direct  the  use  of  ultrasonic  devices,  as 
[18]  required  by  21  C.F.R.  §1.106(e). 
Dated:   May  21,  1954. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 
/s/  MAX  F.  DEUTZ, 

Asst.  U.  S.  Attorney,  Chief  of  Civil 
Division, 

Attorneys  for  Libelant 
/V  SPENCER  E.  VAN  DYKE, 
/s/  JACK  HILDRETH, 

Attorneys  for  Claimant  [19] 

EXHIBIT  A 

Directions  for  Use  of  the  Schlessing  Ultrasoniseur 
in  Ultrasonic  Therapy 

Introduction 

The  Schlessing  Ultrasoniseur  is  an  electrical  in- 
strument that  transmits  inaudible  sound  waves  into 
the  body.  This  transmission  is  accomplished  by 
means  of  a  special  transducer  head  containing  a 
quartz  crystal.  This  device  is  used  in  applying  ultra 
high  frequency  sound  waves  to  the  body.  This 
\dbratory  property  of  certain  crystals  such  as 
quartz  was  observed  in  1917  by  the  French  Phys- 
icist Langevin  and  is  called  the  "piezo-electric  ef- 
fect". 

Although  Ultrasonic  Therapy  has  been  practiced 
in  Europe  for  years,  the  domestic  application  of 
ultrasonics  in  physical  medicine  is  relatively  new. 
The   Schlessing  Ultrasoniseur  combines  the  latest 
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advances  in  mechanical  design  with  the  newer 
knowledge  of  nltrasonic  therapy  to  bring  you  an  in- 
strmnent  calibrated  and  regulated  to  deliver  0.5 
watt  of  energy  per  square  centimeter  of  transducer 
head.  Animal  exijerimentation '  has  shown  that 
when  the  Schlessing  Ultrasoniseur  is  used  accord- 
ing to  directions,  a  moderate  amount  of  energy  is 
inducted  into  the  tissue  and  bony  structures  but  no 
observable  damage  results  therefrom  as  determined 
by  micropathological  examination  of  various  tissues 
and  bones.  However,  it  is  of  the  utmost  importance 
that  treatments  be  given  by  a  doctor  thoroughly 
familiar  wdth  the  potentialities  of  the  apfjaratus 
inasmuch  as  there  is  always  the  possibility  of  tissue 
damage  from  the  reflective  qualities  of  ultrasound 
by  causing  localized  oA^er-heating  of  bone  and 
muscle  when  the  energy  rays  are  concentrated  too 
long  in  one  place. 

Ultrasound  has  therapeutic  value  ])artially  be- 
cause of  its  selective  heating  effect.  As  a  result,  a 
promising  new  instrument  is  available  to  the  prac- 
titioner in  the  field  of  physical  medicine. 

Advantages  of  the  Ultrasoniseur 
Ultrasonic  Therapy  is  so  new  in  this  country  that 
its   i)ossibilities  are   just   beginning  to   be   investi- 
gated. An  ultrasonic  generator  has  advantages  that 


'Younger,  F.  M.  The  Effect  of  Multiple  Treat- 
ments on  New  Zealand  White  Rabbits  with  the 
Schlessing  Ultrasoniseur,  unpublished  report.  Sci- 
entific Associates,  Inc.,  St.  Louis,  Mo.,  January 
(1953). 
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no  other  instrument  presently  available  to  the  phy- 
sician possesses  such  as: 

1.  Efficient  transfer  of  energy.^ 

2.  Good  beaming  and  good  depth  of  penetration 
of  sound  waves." 

3.  Energy  absorbed  to  a  greater  extent  in  muscle 
than  in  fat.^ 

4.  Fair  dosage  determination." 

5.  Selective    heating    at    the    tissue-bone    inter- 
faces.'' 

(6)  The  relative  safety  of  a  low   (0.5  watt  per 
square  centimeter)  output.  [21] 

Indications 
Ultrasonic  generators  with  outputs  of  2.5 — 3.5 
watts  of  energy  per  square  centimeter  have  proven 
useful  as  a  therapeutic  adjunct  in  the  treatment  of 
osteorthritis  and  bursitis.^  The  Ultrasoniseur  with 
its  lower  energy  outi)ut  of  0.5  watt  per  square  centi- 
meter may  also  be  employed  as  an  experimental 
procedure  in  the  treatment  of  osteoarthritis  and 
bui'sitis,  xMdes,  et  al./  recently  report  that  in  a 
clinical  study  of  233  patients  suffering  with  chronic 


'""  Schwan,  H.  P.,  Carstensen,  E.  L.  Advantages 
and  Limitations  of  Ultrasonics  in  Medicine,  J. A. 
M.A.,  May  10,  1952,  Vol.  149,  No.  2. 

^  Newman,  M.  K.,  and  Murphy,  A.  J.  Application 
of  Ultrasonics  in  Chronic  Rheumatic  Diseases.  The 
Journal  of  the  Michigan  State  Medical  Societv, 
Sept.  1952,  Vol.  51,  No.  9. 

*  Aides,  J.  H.,  and  Jadeson,  W.  J.  Ultrasound 
Therapy  in  Arthritis.  Annals  Western  Medicine 
and  Surgery,  6,  545-550,  1952. 
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hypertrophic  arthritis  of  the  cervical  or  himbai* 
spine,  103  or  44%  seemed  to  be  permanently  im- 
proved, 63  or  27%  were  somewhat  benefitted  and 
no  patient  was  harmed;  64  patients  apparently 
failed  to  be  benefitted  by  the  treatment. 

Clinical  work  to  date  with  the  low  energy  output 
Schlessing  Ultrasoniseur  has  shown  encouraging 
results  in  the  treatment  of  bursitis.  The  instrument 
is  recommended  for  use  as  a  theray)eutic  adjunct  in 
the  treatment  of  the  above  named  conditions. 
Operating  Instructions 

After  attaching  the  power  plug  to  a  110  volt  A.C. 
wall  socket  and  making  sure  the  transducer  coaxial 
cable  is  properly  connected  to  the  receptacle  on  the 
front  of  the  generator,  turn  the  time  switch  to  the 
desired  length  of  treatment  which,  should  not  ex- 
ceed 6  minutes.  The  red  light  on  instrument  will 
then  go  on,  indicating  it  is  being  charged. 

After  approximately  10-15  seconds  the  meter  will 
indicate  a  reading.  Thereupon  advance  the  Output 
control  to  a  point  where  the  meter  needle  is  in  the 
tune  range  as  marked  on  the  meter.  Then  adjust  the 
Tuning  control  for  a  minimiun  dip  in  the  meter 
reading.  When  the  needle  is  at  a  minimum  do  not 
turn  the  tuning  control  any  fui'ther. 

Now  that  the  instrument  is  in  tune,  advance  the 
Output  control  to  the  desired  output.  The  output 
meter  is  calibrated  in  watts  per  square  centimeter 
(W/cm^).  The  transducer  crystal  is  8  square  centi- 
meters in  area.  When  the  output  meter  reads  .5 
W/cm^  the  power  out])ut  of  the  transducer  is  then 
.5  X  8,  =  total  of  4  watts  induction. 
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Caution 
Do  not  attempt  to  advance  the  Output  control 
aboA'o  point  where  meter  reads  .5  w/cm^  For  check 
])urposes,  a  simple  physical  test  should  precede 
treatment.  Out  of  an  eye  dropper  place  1  or  2  droi)s 
of  water  on  the  transducer  head  and  if  it  is  emit- 
ting sound  energy  the  water  wdll  bub])le  (appear  to 
boil)  and  disperse. 

Method  of  Treatment 
Before  turning  on  the  machine,  prepare  your 
patient  for  treatment.  The  area  to  be  treated  should 
be  well  defined  and  thoroughly  covered  with  heavy 
mineral  oil  or  lanolin  prior  to  treatment.  When  this 
is  done  and  not  until  then,  turn  on  your  instru- 
ment. [22] 

z\fter  the  water  test  has  been  made,  apply  trans- 
ducer head  flat  against  the  skin  and  rotate  slowly 
in  circles  large  enough  to  cover  entire  surface  under 
treatment  at  about  10  to  30  circles  per  minute,  ac- 
cording to  the  size  of  the  affected  area.  Total  length 
of  treatment  not  to  exceed  6  minutes.  Any  air  space 
between  the  transducer  head  and  the  skin  desti'oys 
the  effectiveness  of  the  instrument  by  preventing 
transfer  of  energy  to  the  patient. 

As  an  added  precaution,  after  several  seconds  of 
treatment  always  ask  patient  whether  any  sensa- 
tion is  felt.  If  more  than  gentle  warmth  is  reported 
reduce  energy  output  below  0.5  w/cnr  until  patient 
reports  no  discomfort  or  tingling  sensation.  This 
procedure  may  be  necessary  for  the  first  two   or 
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three  treatments  in  cases  where  severe  pain  is  pres- 
ent before  initial  treatment. 

The  number  of  treatments  necessary  to  alleviate 
a  given  condition  will  depend  on  the  mutual  ob- 
servations of  the  physician  and  the  patient.  Ex- 
posure time  should  be  limited  to  not  more  than  six 
minutes  a  treatment  for  a  maximum  of  twelve  treat- 
ments given  once  daily.  However,  if  i:)atient  is  avail- 
able, a  morning  and  evening  treatment  of  3-4 
minutes  each  can  be  given. 

Very  important.  Never  hold  transducer  head  still 
while  in  contact  with  the  skin,  but  keep  in  constant 
motion  as  outlined  above.  It  is  imperative  that  the 
physician  give  his  undivided  attention  to  use  of  the 
instrument  during  treatment.  Although  the  energy 
output  has  been  held  nearly  to  a  minimum,  the 
sound  waves  emitted  by  the  Ultrasoniseur  are  cap- 
able of  causing  damage  if  the  instructions  are  not 
carried  out  as  w^ritten. 

Small  localized  areas  that  are  difficult  to  get  at, 
are  best  treated  by  j)lacing  a  rubber  sheath  or  con- 
dom, half  distended  with  tepid  water  and  well 
oiled,  over  the  member  and  transducer  head  is  then 
circulated  slowly  over  the  rubber  sheath. 

Ultrasonic  waves  travel  with  very  little  energy 
loss  through  water  or  oil  but  the  impedance  rate  is 
very  high  through  air.  In  Europe  under  water 
treatments  are  used  where  direct  contact  is  not 
practical.  Transducer  head  is  then  rotated  around 
the  area  of  treatment  within  appr.  1  inch  distance. 
No  actual  contact  should  be  made.  Length  of  treat- 
ment same  as  in  contact.  While  the  under  water 
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treatment  is  efficient,  the  condom  is  preferable  be- 
cause it  is  faster,  less  messy  and  more  positive. 

Contraindications 

Treatment  should  not  be  given  directly  over  the 
cardiac  region. 

Children  should  not  be  treated. 

Malignancies. 

Treatment  should  not  be  given  in  the  vicinity  of 
the  brain,  particularly  over  the  eyes,  ears,  forehead 
and  i:)ate. 

Treatment  should  not  be  given  over  areas  where 
the  skin  suffers  from  any  sensory  impairment.  [23] 

Treatment  should  not  be  given  Directly  over  the 
spinal  coliunn. 

Treatment  should  not  be  given  over  reproductive 
organs. 

Tuberculosis. 

Pregnancy. 

Energy  Output 

The  Sclilessing  Ultrasoniseur  oscillates  at  a  fre- 
quency of  approximately  1.  megacycle  per  second. 
The  effective  area  of  the  head,  which  coincides  with 
the  crystal  area,  is  8  square  centimeters.  The  sonic 
waves  given  off  are  continuous  and  the  energy  out- 
put averages  0.5  Watts  per  square  centimeter.  This 
is  an  average  value  since  the  energy  input  is  4 
Watts.  The  sonic  energy  actually  given  off  at  the 
center  of  the  head  has  a  maximiun  value  of  ap- 
proximately two  times  the  average  output  of  0.5 
Watts  per  square  centimeter. 
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Caution 
Do  not  attemi:)t  to  calibrate  or  set  your  Sehlessing 
Ultrasoniseur  in  variance  with  the  above  instruc- 
tions.  If   for   any   reason   it   becomes   inoperative, 
jiotify  us  immediately. 

A.  Schlessing  &  Company,  Inc. 

Copyrighted  7-24-53  A.  S.  &  Co.,  Inc.  [24] 

[Endorsed] :   Filed  May  24,  1954. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  COMPEL  ADMINISTRATIVE 
APPROVAL  OF  CLAIMANT'S  PROPOSED 
METHOD  OF  DISTRIBUTING  DEVICES 
UNDER  SEIZURE 

Claimant  now  moves  this  Court  to  order  the  De- 
partm^ent  of  Health,  Education,  and  Welfare^  to 
approve  Claimant's  proposed  method  of  disti'ibut- 


^  The  Consent  Decree  of  Condemnation  filed  in 
this  case  on  October  22,  1952,  directed  that  the  con- 
demned devices  be  brought  into  compliance  with  law 
under  the  sui)ervision  of  the  Fed(U'al  Security  Ad- 
ministrator who  was  then  the  head  of  the  Federal 
Securitv  Agencv.  On  April  11,  1953,  ])iir«uaTit  to 
Reorganization  Plan  No.  1  of  1953  and  67  Stat.  18, 
the  Federal  Security  Agency  was  abolislied  and  the 
Department  of  Health,  Education,  and  Welfare  es- 
tablished to  administ(U'  the  functions  formerly  in 
the  said  Agency  imder  the  supervision  and  dii-eetion 
of  the  Secretarv  of  that  Department.  (18  Fed.  Reg. 
2053). 
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ing  those  of  the  devices  under  seizure  which  have 
been  reconditioned  from  a  physical  standpoint  to 
the  satisfaction  of  the  Department,  and  Claimant 
asserts  the  following  grounds  for  this  motion: 

(1)  Six  of  the  ultrasonic  devices  imder  seizure 
have  been  reconditioned  from  a  physical  standpoint 
to  the  satisfaction  of  said  [25]  Department,  pur- 
suant to  the  Consent  Decree  of  Condemnation  en- 
tered in  this  case.  Labeling  for  these  devices  has 
been  prepared  by  the  Claimant,  and  the  devices  are 
now  ready  for  distribution. 

(2)  Claimant  has  proposed  to  ship  these  recondi- 
tioned devices  to  chiropractors  who  reside  in  Cali- 
fornia and  are  licensed  under  the  California 
Chiropractic  Act.  In  Claimant's  opinion,  such 
chiropractors  are  licensed  to  use  and  direct  the  use 
of  ultrasonic  therapeutic  devices  in  their  profes- 
sional i)ractice.  Shipment  of  the  devices  to  these 
chiropractors  would  comply  with  the  regulations 
(21  C.F.R.  1.106(e))  which  exempt  devices  from 
meeting  the  requirements  of  21  U.S.C.  352(f)(1). 
Such  shipments  would  therefore  be  in  "compliance 
with  law"  as  specified  in  paragraph  (1)  of  the  Con- 
sent Decree  of  Condemnation. 

(3)  Said  Department  has  refused  to  approve 
Claimant's  i)roposed  method  of  distribution,  basing 
its  refusal  upon  an  erroneous  interpretation  of  the 
scope  of  a  license  granted  under  the  California 
Chiropractic  Act.  The  Department's  conclusion  that 
a  chiropractor  licensed  in  California,  is  not  author- 
ized to  use  or  direct  the  use  of  ultrasonic  thera- 
peutic devices  such  as  those  six  devices  that  are  in 
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question  here,  is  a  mistaken  one,  as  the  said  devices 
are  used  in  physiotherapy  which  is  a  part  of  the 
practice  of  Chiropractic  under  the  California  Chiro- 
practic Act. 

Dated:  This  21st  day  of  May,  1954. 

SPENCER  E.  VAN  DYKE  and 
JACK  E.  HILDRETH, 
/s/  By   JACK  E.  HILDRETH, 

Attorneys  for  Claimant  [26] 

[Endorsed] :   Filed  May  24,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  DR.  LEE  H.  NORCROSS,  D.C. 

State  of  California, 
County  of  Los  Angeles — ss. 

Dr.  Lee  H.  Norcross,  D.C,  being  first  duly  sworn, 
deposes  and  says: 

That  affiant  enrolled  as  a  student  in  the  Los  An- 
geles College  of  Chiropractic  in  May  of  1922  after 
investigating. various  schools  of  chiropractic,  course 
of  instruction,  teaching  methods,  and  r(^putation  of 
the  schools  and  colleges  of  which  was  included  the 
Eclectic  College,  Ratledge  System  of  Chiropractie 
Schools,  the  National  College  of  Chiropractic  of 
Chicago,  Illinois,  and  the  Los  Angeles  College  of 
Chiropractic. 

That  affiant  chose  the   Los  Angeles   College   of 
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Chiropractic  because  after  investigating  the  other 
schools  above  mentioned,  it  was  his  desire  to  become 
a  general  practitioner  of  the  healing  arts  as  taught 
in  the  Los  Angeles  College  of  Chiropractic.  Further, 
after  investigating  all  of  the  other  colleges  of  chiro- 
practic, he  found  that  the  Los  Angeles  College  of 
Chiropractic  taught  the  subjects  that  he  [27]  felt 
would  fit  him  to  become  a  general  practitioner. 

The  course  of  instruction  in  the  Los  Angeles 
College  of  Chiropractic  taken  by  affiant  covered  a 
4,000-hour  course.  Affiant  has  examined  a  copy  of 
the  list  of  instruction  given  as  set  forth  in  Exhibit 
''B"  of  the  affidavit  of  Dr.  Harold  A.  Houde,  D.C., 
and  herein  states  that  the  same  instruction  was 
offered  and  taken  in  part  for  which  affiant  received 
the  degree  of  Doctor  of  Chiropractic. 

On  attendance,  affiant  received  instruction  on  the 
subjects  and  hours  as  listed  in  the  transcript  of  his 
record  which  is  marked  Exhibit  "A"  and  attached 
hereto.  In  addition  thereto,  affiant  received  the  de- 
gree of  Doctor  of  Naturopathy  (N.D.)  by  diploma 
dated  May,  1924,  and  subsequently,  the  degree  of 
Philosopher  of  Chiropractic  (PH  C). 

The  course  of  instruction  taken  and  subsequently 
used  by  affiant  in  his  practice  was  methods  em- 
bodied in  physiotherapy  including  electro,  hydro, 
and  mechanical  therapies,  together  with  general 
massage. 

That  the  term  chiropractic  as  known  and  used  at 
the  time  of  passage  of  the  Chiropractic  Act  of  1922 
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was  not  limited  to  the  definition  as  advocated  by 
B.  J.  Palmer  but  had  advanced  to  include  spinal 
manipulation  together  with  other  drugless  and 
physiological  therapy  including  physiotherapy. 

That  among  other  textbooks  studied  by  affiant 
while  attending  the  Los  Angeles  College  of  Chiro- 
practic was  the  "Principles  and  Practice  of  Spinal 
Adjustment"  by  Arthur  L.  Forster  published  at 
Chicago,  the  National  School  of  Chiropractic,  copy- 
right 1915. 

That  affiant  was  a  member  of  the  State  Board  of 
Chiropractic  Examiners  from  approximately  1930 
to  1933;  that  the  examinations  ijrescribed  by  said 
Board  to  l)e  taken  by  applicants  for  licenses  to 
practice  chiropractic  have  at  all  times  included 
questions  both  on  theory  and  the  practice  of  physio 
therapy,  including  electro,  mechanical,  hydro,  mani- 
pulation, etc.  [28] 

Of  the  various  schools  of  chiropractic,  the  def- 
inition of  chiropractic  as  adopted  by  the  California 
Act  of  1922  and  as  taught  in  the  majority  of 
California  colleges  of  chiropractic  was  the  lu'oad 
Forster  definition  of  chiropractic  practice  and  not  a 
limited  technique  of  spinal  adjustment. 

That  affiant  was  present  in  California  and  ad- 
vocated and  worked  for  the  passage  of  the  Chiro- 
practic Act  of  1922;  that  affiant  procured  from  the 
Secretary  of  State,  Frank  M.  Jordan,  a  copy  of  the 
sample  ballot  including  the  explanation  of  the  Act 
and  arguments  for  and  against  the  passage  of  said 
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Act,  a  photostatic  copy  of  which  is  attached  hereto 
and  marked  Exhibit  "B". 

/s/  LEE  H.  NORCROSS,  D.C.,  Affiant 
Doctor  of  Chiropractic 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  November,  1954. 

[Seal]     /s/  JACK  E.  HILDRETH, 

Notary  Public  in  and  for  said 
County  and  State  [29] 

[Endorsed]:    Filed  November  22,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  DR.  HAROLD  A.  HOUDE,  D.C. 

State  of  California, 

County  of  Los  Angeles — ss. 

Dr.  Harold  A.  Houde,  D.C,  being  first  duly 
sworn,  deposes  and  says: 

That  affiant  was  continuously  a  student  at  the 
Los  Angeles  College  of  Chiropractic  from  October 
of  1920  up  to  and  including  September  of  1922; 
that  the  course  of  instruction  received  by  affiant  is 
contained  in  the  photostatic  copy  of  the  transcript 
of  his  record  which  is  attached  hereto  marked  Ex- 
hibit "A";  a  photostatic  copy  of  the  course  of  in- 
struction covering  4,000  hours  as  was  offered  to 
students  of  the  Los  Angeles  College  of  Chiropractic 
from  October,  1920  up  to  and  including  January, 
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1924  is  attached  hereto  and  marked  Exhibit  "B". 

The  course  of  instruction  taken  and  sul^sequently 
used  by  affiant  in  his  practice  was  methods  em- 
bodied in  physiotherapy  including  electro,  hydro, 
and  mechanical  therapies,  together  with  general 
massage. 

That  the  term  chiropractic  as  known  and  used 
at  the  time  of  [39]  passage  of  the  Chiropractic  Act 
of  1922  was  not  limited  to  the  definition  as  advo- 
cated by  B.  J.  Palmer  but  had  advanced  to  include 
spinal  manipulation  together  with  other  drugless 
and  physiological  therapy  including  physiotherapy. 

That  among  other  textbooks  studied  by  affiant 
while  attending  the  Los  Angeles  College  of  Chiro- 
practic was  the  "Principles  and  Practice  of  Spinal 
Adjustment"  by  Arthur  L.  Forster  published  at 
Chicago,  the  National  School  of  Chiropractic,  copy- 
right 1915. 

Of  the  various  schools  of  chiropractic,  the  def- 
inition of  chiropractic  as  adopted  by  the  California 
Act  of  1922  and  as  taught  in  the  majority  of  Cali- 
fornia colleges  of  chiropractic  was  the  broad  Forster 
definition  of  chiropractic  practice  and  not  a  limited 
technique  of  spinal  adjustment.  That  in  1922  the  spe- 
cial brand  of  chiropractic  that  was  taught  by  the 
Palmer  school  was  not  imiformly  adopted  by  the 
schools  and  colleges  teaching  chiropractic  in  the 
State  of  California  and  elsewhere.  A  ]^hotostatic 
copy  of  the  Los  Angeles  College  of  Chiropractic 
brochure  of  1921-1922  outlining  the  scope,  curricu- 
lum and  general  information  is  marked  Exhibit  "C" 
and  attached  hereto. 
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That  the  Palmer  theory  of  chiropractic  was  lim- 
ited to  a  "chiropractic  thrust"  and  did  not  even  em- 
iDody  the  manipnlation  as  taught  in  most  schools 
and  colleges. 

At  the  time  of  passage  of  the  Chiropractic  Act 
there  were  several  theories  or  schools  as  to  what 
was  the  manner  to  practice  chiropractic.  That  afr 
fiant  chose  to  attend  the  Los  Angeles  College  of 
Chiropractic  because  it  offered  education  in  the 
broad  field  of  chiropractic. 

/s/  HAROLD  A.  HOUDE,  D.C.,  Affiant, 
Doctor  of  Chiropractic 

Subscribed  and  sworn  to  before  me  this  I9th  day 
of  November,  1954. 

[Seal]     /s/  JACK  E.  HILDRETH, 

Notary  Public  in  and  for  said 
County  and  State  [40] 

[Endorsed] :   Filed  November  22,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF 
DR.  CARL  ERIC  HOTCHKISS,  D.C. 

State  of  California, 
County  of  Los  Angeles — ss. 

Dr.  Carl  Eric  Hotchkiss,  D.C,  being  first  duly 
sworn,  deposes  and  says: 

That  affiant  enrolled  in  the  Eclectic  College  of 
Chiropractic  June  1,  1920  and  graduated  June  1, 
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1921;  that  he  continued  in  post-graduate  attend- 
ance until  December  20,  1921;  a  true  transcript  of 
his  curricuhnn,  including  the  hours  and  subjects 
taken,  is  contained  in  the  transcript  of  record, 
marked  Exhibit  "A"  and  attached  hereto. 

That  among  the  subjects  taught  at  the  Eclectic 
College  of  Chiropractic  from  June,  1920  to  and  in- 
cluding the  effective  date  of  the  Chiropractic  Act, 
December  21,  1922,  were: 

Chiropractic  Theory  and  Technique,  Psycho-An- 
alysis. 

Osteo}jathic  Theory  and  Technology,  Obstetrics, 
Gynecology,  Minor  Surgery. 

Diagnosis,  Dermatology,  Genito-Urinary  Diseases. 

Histology,  Bacteriology,  Hygiene.  [88] 

Nose  and  Throat. 

Physiology,  Pathology. 

Psychology. 

Anatomy. 

Massage,  Hydro-Therapy. 

Dietetics. 

Mechano-Therapy. 

Roentgenology,  Electro-Therapy,  Chemistry. 

Optometry  and  Diseases  of  the  Eye. 

That  upon  becoming  interested  in  pursuing  the 
chiropractic  profession,  affiant  visited  various 
schools  of  chiroi)ractic,  including  the  Los  Angeles 
College  of  Chiropractic,  Rati  edge  System  of  Chiro- 
])ractic  Schools,  and  Eclectic  College  of  Chiroprac- 
tic; that  a  photostatic  copy  of  the  brochure  of  the 
Eclectic  College  of  Chiropractic  which  was  given  to 
affiant  on  his  original  interview  in  1920  is  attached 


36  A.  Schlessing,  Etc.,  vs. 

heri'to  and  marked  Exhibit  "B";  that  affiant  chose 
the  Eclectie  College  of  Chiropractic  becanse  its 
cnt'ricuhim  offered  an  opportunity  for  affiant  to  ob- 
tain a  broad  scope  of  training  in  the  field  of  chiro- 
practic and  allied  subjects  and  was  not  limited  to 
the  B.  J.  Palmer  concept  of  curing  all  ills  and  dis- 
eases by  spinal  manipulation  only. 

That  ux)on  graduating  from  the  Eclectic  College 
of  Chiropractic  on  June  1,  1921,  af&ant  received  the 
degree  of  Doctor  of  Chiropractic  (B.C.) ;  that  sub- 
se(iuently  in  1921,  affiant  received  the  degree  of 
Philosopher  of  Chiropractic  (Ph.C.)  and  the  degree 
of  Doctor  of  Naturopathy  (N.D.). 

That  among  other  textbooks  studied  by  affiant 
while  attending  the  Eclectic  College  of  Chiropractic 
was  the  "Principles  and  Practice  of  Spinal  Adjust- 
ment" by  Arthur  L.  Forster  published  at  Chicago, 
the  National  School  of  Chiropractic,  copyright  1915. 

That  the  theory  and  definition  of  chiropractic  in 
1922  had  changed  from  B.  J.  Palmer's  theory  of 
curing  all  disease  by  spinal  manipulation  to  one  of 
the  use  of  spinal  adjustment  together  with  drug- 
less  and  physiological  therapy  such  as  attention  to 
diet,  hydrotherapy,  massage,  etc. 

Of  the  various  schools  of  chiropractic,  the  def- 
inition of  [89]  chiropractic  as  adopted  by  the  Cali- 
fornia Act  of  1922  and  as  taught  in  the  majority  of 
California  colleges  of  chiropractic  was  the  broad 
Forster  definition  of  chiropractic  practice  and  not 
a  limited  technique  of  spinal  adjustment. 

That  at  the  time  the  1922  Chiropractic  Act  was 
passed  by  initiative  the   great  majority  of  chiro- 


United  States  of  Ameiica  Bt 

praetors  then  practicing  without  a  license  or  under 
Drugless  Practitioners*  licenses  which  were  issued 
jjursuant  to  the  Medical  Practice  Act,  had  adopted 
and  were  practicing  chiropractic  in  the  broad  sense 
of  the  word  including  the  use  of  an  adjunctive 
therapy  Avhich  included  what  we  now  know  as 
physiotherapy. 

/s/  CAEL  ERIC  HOTCHKISS,  Affiant, 
Doctor  of  Chiropractic 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  November,  1954. 

[Seal]     /s/  JACK  E.  HILDRETH, 

Notary  Public  in  and  for  said 
County  and  State  [90] 

[Endorsed]  :   Filed  November  22,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  A.  SCHLESSING 

A.  Schlessing,  being  duly  sworn  upon  his  oath, 
states  that  he  is  President  of  A.  Schlessing  &  Co., 
a  corporation,  and  that  u])on  the  institution  of  this 
action  he  immediately  wotit  to  Califoriua  and  tlie 
Company  undertook  voluntarily  the  defense  of  this 
action  on  behalf  of  the  various  owners  of  the  ma- 
chines under  seizure;  that  counsel  were  employed  by 
the  company  in  Los  Angeles,  in  addition  to  counsel 
in  St.  Louis.  As  a  result  of  negotiation^^  witli  gov- 
ernment counsel,  a  consent  decree  was  entered  into  as 
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I'ctli'cted  in  the  record  of  this  proceeding.  Thereafter, 
A.  Schlessing  &  Co.  employed  the  firm  of  Scientific 
Associates,  Inc.,  a  St.  Louis  concern,  for  the  pur- 
pose of  conducting  experiments  to  demonstrate  the 
safety  and  therapeutic  value  of  the  machine.  Ex- 
tensive negotiations  were  carried  on  with  the  Food 
and  Drug  Administration,  Washington,  D.  C,  and 
affiant  made  one  trip  personally  to  Washington  for 
this  ])iirpos(^  and  affiant's  counsel  made  two  trips 
to  Washington,  accompanied  by  a  representative  of 
Scientific  Associates.  Reports  of  the  work  per- 
formed by  Scientific  Associates  were  submitted  to 
Washington  demonstrating  the  safey  of  the  device. 
The  mechanics  of  the  device  were  reviewed  with 
representatives  of  the  Food  &  Drug  Administration 
and  agreement  reached  as  to  installation  of  addi- 
tional safety  controls  on  the  devices  so  as  to  [108] 
better  control  the  output  of  energy  and  lengih  of 
treatment  with  the  result  that  the  mechanical  de- 
sign and  operation  of  the  device  was  approved. 
Machines  were  placed  in  various  hospitals  and 
clinics  in  St.  Louis,  Chicago  and  East  St.  Louis, 
Dlinois,  and  with  physicians  in  St.  Louis  and  Chi- 
cago, for  the  purpose  of  determining  the  thera- 
])eutic  value  of  the  machine.  As  a  result  of  these 
(efforts  a  report  was  prepared  by  Dr.  A.  H.  Diehr, 
Chief  of  the  Service  Department  of  Orthopedics 
and  Director  of  the  Department  of  Rehabilitation, 
Missouri  Baptist  Hospital,  St.  Louis,  Roland  M. 
Klemme,  M.D.,  St.  Louis,  Missouri,  and  F.  M. 
Younger,  B.S.,  St.  Louis,  Missouri,  on  the  indica- 
tions for  the  use  of  the  Schlessing  Ultrasoniseur, 
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which  report  was  submitted  to  Washington.  The 
directions  for  the  use  of  the  Schlessing  Ultra- 
soniseur  were  revised  and  a  number  of  drafts  pre- 
pared and  submitted  to  Washington  until  finally, 
in  July  of  1953,  a  draft  was  approved  by  Washing- 
ton and  the  Food  and  Drug  Administration  author- 
ized distribution  of  the  reworked  and  relabeled 
devices  to  practitioners  licensed  by  law  to  use  ultra- 
sonic devices.  At  this  point  A.  Schlessing  &  Co., 
which  had  voluntarily  ceased  distribution  of  its 
devices  upon  the  institution  of  the  condemnation 
action,  resumed  the  distribution  of  the  devices,  hav- 
ing been  totally  out  of  business  for  almost  a  year. 
At  this  time  also  the  Company  proposed  to  return 
the  devices  under  seizure  to  their  respective  owners 
])ut  was  confronted  with  the  proposition  that  the 
Food  and  Drug  Administration  would  not  permit 
the  return  of  such  machines  as  were  owned  by 
chiropractors  on  the  ground  that  chiropractors  in 
California  were  not  authorized  to  use  such  devices. 
Counsel  for  the  Company  argued  and  briefed  this 
point  with  the  Food  and  Drug  Administration  but 
were  unable  to  reach  any  agreement  as  to  the  law, 
so  that  this  question  is  now  being  presented  to  the 
Court  for  decision.  The  Company  has  been  seri- 
ously handicapped  in  its  business  by  reason  of  the 
extended  proceedings,  it  being  now  almost  two  full 
years  since  the  institution  of  the  action,  and  the 
Com}mny  has  been  able  to  resume  operations  only 
to  a  limited  extent  since  it  felt  that  it  could  not, 
in  good  conscience,  resume  full  scale  ojjerations  as 
long  as  the   California  machines  remained   under 
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seizure.  At  the  present  time  the  devices  under 
seizure  are  in  St.  Louis  for  the  purpose  of  in- 
stallation [109]  of  safety  controls.  These  modifica- 
tions have  been  performed  on  some  of  the  devices 
and  approved  by  the  local  office  of  the  Food  and 
Drug  Administration,  but  the  work  has  been  sus- 
])endod  i)ending  the  decision  as  to  whether  or  not 
the  machines  can  be  returned  to  their  owners  since 
there  would  be  no  point  in  expending  further 
moneys  on  the  machines  if  they  must  be  turned 
back  to  the  marshal  for  destruction. 

/s/  A.  SCHLESSING 

Subscribed  and  Sworn  to  before  me  this  15th  day 
of  July,  1954. 

[Seal]  /s/  MARIE  G.  SHAW, 

Notary  Public  [110] 

[Endorsed] :   Filed  November  22,  1954. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  entitled  matter  having  come  on  for 
hearing  on  December  22,  1954,  on  a  Motion  by 
Claimant  A.  Schlessing  to  Compel  Administrative 
Approval  of  Claimant's  Proposed  Method  of  Dis- 
tributing Devices  Under  Seizure,  the  Libelant 
LTnited  States  of  America,  being  represented  by 
Laughlin  E.  Waters,  United  States  Attorney,  Max 
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F.  Deutz,  Assistant  United  States  Attorney,  and 
Arthur  A.  Dickerman,  Attorney,  Department  of 
Health,  Education  and  Welfare,  and  Claimant  A. 
Schlessing  being  represented  by  Spencer  E.  Van 
Dyke  and  Jack  E.  Hildreth,  and  the  Court  having 
granted  a  Motion  by  the  National  Chiropractic  As- 
sociation, by  C.  P.  Von  Herzen  and  S.  L.  Laidig, 
Esquires,  to  appear  Amicus  Curiae,  and  the  Court 
having  [HI]  accepted  Stii)ulations  of  Fact,  and 
having  received  arguments  both  written  and  oral, 
and  the  Court  being  fully  satisfied  in  the  premises, 
and  it  appearing  to  the  Court  that: 

(1)  On  September  5,  1952,  the  United  States, 
libelant  herein,  filed  a  Libel  of  Information  in  this 
Court  under  the  Federal  Food,  Drug,  and  Cosmetic 
x\ct  seeking  condemnation  of  75  devices,  more  or 
less,  designated  as  "The  Schlessing  Ultrasoniseur" 
which  had  been  shipped  in  interstate  commerce 
from  St.  Louis,  Missouri,  to  various  chiropractors 
])raeticing  within  the  jurisdiction  of  this  Court. 

(2)  The  Libel  alleged  that  these  devices  were 
misbranded  in  violation  of  21  U.S.C.  352(a)  because 
their  labeling  bore  false  and  misleading  therapeutic 
claims  for  many  disease  conditions  ranging  from 
abscesses  to  ulcers. 

(3)  Tli(^  Libel  alleged  that  these  devices  were 
further  misbranded  in  \dolation  of  21  U.S.C.  352 
(a)  because  their  labeling  contained  such  false  and 
misleading  statements  as  ''This  Machine  Is  Abso- 
lutely Safe";  "No  special  skill,  no  involved  instruc- 
tions and  no  long  experience  is  necessary  to  use  the 
Schlessing  Ultrasoniseur  properly";  and  "There;  are 
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no  contraindications.  No  danger  of  deep  burns,  tis- 
sue damage  or  irritation.  Equally  important,  there 
are  no  possible  harmful  effects  to  the  person  ad- 
ministering treatment." 

(4)  The  Libel  also  alleged  that  the  devices  were 
misbranded  in  violation  of  21  U.S.C.  352(f)(1)  be- 
cause their  labeling  failed  to  bear  adequate  direc- 
tions for  use. 

(5)  The  Libel  also  alleged  that  the  devices  were 
adulterated  in  violation  of  21  U.S.C.  351(c)  because 
their  strength  differed  from  and  their  quality  fell 
below  that  which  they  purported  and  were  repre- 
sented to  possess,  since  their  ability  to  produce 
total  [112]  sound  output  differed  materially  from 
the  ability  they  were  represented  to  possess,  and 
the  output  meter  did  not  accurately  gauge  the  en- 
ergy density  output  of  the  devices. 

(6)  On  October  22,  1952,  Mr.  A.  Schlessing  of  St. 
Louis,  Missouri,  intervened  as  claimant  in  this  pro- 
ceeding. He  is  the  president  of  A.  Schlessing  and 
Company,  Inc.,  which  manufactured  these  devices. 
He  is  also  the  agent  of  the  owners  and  consignees 
of  the  devices. 

(7)  Also  on  October  22,  1952,  a  Consent  Decree 
of  Condemnation  was  entered  in  this  case.  By  its 
terms,  the  devices  under  seizure  were  adjudged 
adulterated  and  misbranded  as  alleged  in  the  Libel 
and  were  condemned  under  21  U.S.C.  334(a).  In  ad- 
dition, pursuant  to  21  U.S.C.  334(d),  claimant  was 
accorded  the  privilege  of  attempting  to  bring  the 
devices  into  compliance  with  law  under  supervision 
of  a  duly  authorized  representative  of  the  Federal 
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Security  Administrator,  hereinafter  called  the  Sec- 
retary.^ 

(8)  One  provision  in  the  Consent  Decree  declares 
in  substance  that  the  claimant  shall  not  distribute 
the  devices  until  he  obtains  a  written  release  from 
a  representative  of  the  Secretary,  and  there  is  the 
further  proviso  that 

"Claimant  shall  make  no  distribution  of  said  ar- 
ticles or  any  part  of  them  except  in  strict  accord 
with  such  terms  and  conditions  as  may  be  included 
in  said  written  release."  [113] 

(9)  Claimant  thereupon  arranged  to  shij)  the  47 
devices  actually  seized  by  the  United  States  Mar- 
shal back  to  his  place  of  business  at  St.  Louis,  Mis- 
souri, where  six  of  them  were  reconditioned  from 
a  physical  standpoint  to  the  satisfaction  of  the  De- 
partment of  Health,  Education,  and  Welfare.  Re- 
conditioning of  the  remaining  41  devices  has  been 
suspended  until  a  final  decision  is  reached  regard- 
ing the  legality  of  claimant's  proposed  method  of 
distribution  of  the  six  reconditioned  devices. 

(10)  Claimant  now  wishes  to  ship  the  six  recon- 
ditioned   devices    back    to    the   licensed    California 


^  The  Federal  Security  Administrator  was  then 
the  head  of  the  Federal  Security  Agency  which  was 
charged  with  the  administration  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  On  April  11,  1953, 
pursuant  to  Reorganization  Plan  No.  1  of  1953  and 
67  Stat.  18,  the  Federal  Security  Agency  was  abol- 
ished and  the  Department  of  Health,  Education, 
and  Welfare  was  established  to  administer  the 
fimctions  formerly  in  that  Agency,  under  the  su- 
pervision and  direction  of  the  Secretary  of  that  De- 
partment. [18  Fed.  Reg.  2053]. 
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chiropractors  in  whose  possession  these  devices  were 
seized  at  the  outset  of  this  proceeding.  The  Depart- 
ment has  refused  to  release  the  devices  for  such 
distribution. 

(11)  It  is  agreed  by  the  parties  that  these  ultra- 
sonic devices  produce  high  frequency  sound  waves 
which  have  theropeutic  value  as  an  adjunct  in  the 
treatment  of  osteoarthritis  and  bursitis.  It  is  also 
agreed — 

''Ultrasonic  therapy  cannot  be  employed  safely 
and  efficaciously  by  the  layman  in  self-medication, 
but  requires  competent  supervision  in  its  adminis- 
tration. Adequate  directions  for  unsupervised  lay 
use  cannot  be  written  for  ultrasonic  devices,  within 
the  meaning  of  21  U.S.C.  352(f)(1).  Interstate  dis- 
tribution which  would  not  violate  the  Federal  Food, 
Drug,  and  Cosmetic  Act  must  therefore  comply 
with  the  regulations  which  exempt  devices  from 
bearing  adequate  directions  for  use  in  their  label- 
ing. [21  C.F.R.  §1.106,  as  amended].  One  provision 
of  these  regulations  exempts  a  device  whicli  is 
shipped  to  'a  practitioner  licensed  by  law  to  *  *  * 
use  or  direct  the  use  of  the  device.'  [21  C.F.R. 
§1.106(e)]."  [114] 

(12)  The  Department's  refusal  to  release  the  re- 
conditioned devices  for  distribution  in  the  manner 
proposed  by  the  claimant  is  based  upon  its  view 
that  California  chiropractors  are  not  licensed  by 
law  to  use  or  direct  the  use  of  ultrasonic  devices. 
Consequently,  shipment  of  the  devices  to  the  chiro- 
practors would  not  meet  the  conditions  of  the  ex- 
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einption  regulations.^  Since  the  devices  would  not 
bear  adequate  directions  for  use  in  their  labeling 
as  required  by  21  U.S.C.  3r)2(f)(l),  and  would  not 
be  exempt  from  that  requirenient,  they  would  l)e 
misbranded. 

(13)  On  May  24,  1954,  claimant  filed  a  Motion 
to  Compel  Administrative  Approval  of  Claimant's 
Proposed  Method  of  Distributing  Devices  under 
Seizure.  The  Motion  asserts  that  the  Department's 
refusal  to  approve  is  based  upon  an  erroneous  in- 
terpretation of  the  scope  of  a  license  granted  under 
the  California  Chiropractic  Act. 

Now  Therefore,  the  Court  makes  the  following: 

Findings  of  Fact 
I. 
Chiropractic  is  a  system  for  the  practice  of  ad- 
justing the  joints,  especially  at  the  spine,  by  hand, 
for  the  treatment  of  disease  and  ailments.  [115] 

II. 

Ultrasonic  therapy  is  taught  in  one  chiropractic 
college  in  California,  but  it  is  not  a  part  of  the 
practice  of  chiropractic. 

III. 

A  subject  does  not  become  a  part  of  the  practice 

of   chiro])ractic  merely  because   it   is   taught   in   a 


"^  Paragraph  (7)  of  the  Consent  Decree  of  Con- 
demnation declares:  "The  Claimant  shall  not  sell  o]' 
dispose  of  said  articles  or  any  part  thereof  i:: 
manner  contrary  to  the  provisions  of  the  Federnl 
Food,  Drug,  and  Cosmetic  Act,  or  the  laws  of  any 
State  *  *  *  in  which  they  are  sold  or  disposed  of." 
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chiropractic  college.  Many  subjects  are  taught  in 
Chiropractic  colleges  which  are  not  part  of  the 
practice  of  chiropractic. 

IV. 
Ultrasonic  therapy  is  not  a  necessary  mechanical 
measure  incident  to  the  care  of  the  body  in  the 
practice  of  chiropractic. 

V. 
Ultrasonic  therapy  is  a  ])art  of  the  practice  of 
medicine. 

VI. 
A  chiropractor  licensed  under  the  laws  of  Cali- 
fornia is  not  authorized  to  use  or  direct  the  use  of 
the  ultrasonic  devices  under  seizure  in  this  case. 

From  the  foregoing  Findings  of  Fact  the  Court 
makes  the  following 

Conclusions  of  Law 
I. 
Devices  which  are  condemned  for  violation  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  may  be  sal- 
A^aged  by  the  claimant  pursuant  to  21  U.S.C.  334 
(d),  not  as  a  matter  of  right  but  within  the  dis- 
cretion of  tiie  Court.  Salvaging,  where  authorized 
by  the  Court,  must  be  carried  out  under  the  super- 
vision of  an  officer  or  employee  duly  designated  by 
the  Secretar}^  of  Health,  Education,  and  AVelfare. 

II. 

Salvaging  of  condemned  devices  cannot  be  au- 
thorized under  21  U.S.C.  334(d)  in  a  manner  that 
will   violate   the    Federal    Food,    [116]    Drug,    and 
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Cosmetic  Act  or  the  laws  of  the  State  in  whicli  they 
are  sold. 

III. 

Under  21  U.S.C.  352(f)(1),  a  device  is  mis- 
branded  if  its  labeling  does  not  bear  adequate  di- 
rections for  use. 

IV. 

Where  a  device  cannot  be  employed  safely  and 
efficaciously  by  the  layman  in  self-medication  but 
requires  competent  supervision  in  its  administra- 
tion, "adequate  directions  for  use"  cannot  ])e  writ- 
ten within  the  meaning  of  21  U.S.C.  352(f)(1). 

V. 

A  device  may  be  exempt  from  the  requirement 
that  its  labeling  bear  "adequate  directions  for  use" 
if  it  complies  with  the  exemption  regulations  pro- 
mulgated by  the  Secretary  of  Health,  Education, 
and  Welfare  under  21  U.S.C.  352(f). 

VI. 

A  device  which  is  shipped  to  "a  practitioner  li- 
censed by  law  to  *  *  *  use  or  direct  the  use  of  the 
device"  may  be  exempt  from  the  requirement  that 
its  labeling  bear  "adequate  directions  for  use."  [21 
C.F.R.  §1.106(e)]. 

VII. 

A  chiropractor  licensed  imder  the  California 
Chiropractic  Act  is  authorized  (a)  to  practice 
f-hiropractic  as  taught  in  chiropractic  schools  or 
colleges  and  (b)  to  use  all  necessary  mechanical, 
and  hygienic  and  sanitary  measures  incident  to  the 
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care  of  the  body,  but  not  to  practice  medicine,  sur- 
gery, osteopathy,  dentistry,  or  optometry,  and  not 
to  use  any  drug  or  medicine  included  in  materia 
medica.  [117] 

VIII. 

Tlie  term  ''necessary  mechanical  *  *  *  measures 
incident  to  the  care  of  the  body"  as  used  in  Section 
7  of  the  California  Chiropractic  Act  further  de- 
lineates the  scope  of  a  licentiate's  authority  to  as- 
sure his  right  to  use  only  such  measures  as  are 
necessary  and  incidental  to  the  care  of  the  body  in 
the  practice  of  chiro}n*actic,  such  as  a  cliiropractic 
table. 

IX. 

Ultrasonic  therajiy  is  a  part  of  the  practice  of 
medicine;  it  is  not  a  part  of  the  practice  of  chiro- 
practic nor  is  it  a  "necessary  mechanical  *  *  * 
measure  incident  to  the  care  of  the  body"  as  that 
term  is  used  in  Section  7  of  the  California  Chiro- 
practic Act. 

X. 

The  ultrasonic  devices  under  seizure  in  this  case 
do  not  bear  adequate  directions  for  use  and  are  not 
exempt  from  that  requirement. 

XI. 

A  chiropractor  licensed  imder  the  California 
Chiropractic  Act  is  not  "a  practitioner  licensed  by 
la\Y  to  use  or  direct  the  use  of"  the  ultrasonic  de- 
vices under  seizure. 

XII. 

Claimant's  Motion  should  be  denied  with  leave  to 
the  claimant  to  submit  to  the  Department  of  Health, 
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Education,  and  Welfare  any  [118]  other  ])r<)i)osal 
for  distribution  that  would  place  these  devices  in 
the  hands  of  practitioners  who  are  licensed  by  law 
to  use  them. 

Dated :   February  9,  1955. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge    [119] 

[Endorsed] :  Filed  February  10,  1955. 


In  the  United  States  Disti'ict  Court  for  the  South- 
ern District  of  California,  Central  Division 

Civil  No.  14482-WB 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

75  Articles  of  device,  more  or  less,  designated  as 
"The  Schlessing-  Ultrasoniseur,"  together  with 
their  la])eling.  Respondents. 

ORDER 

The  above  entitled  matter  having  come  on  for 
hearing  on  December  22,  1954,  on  a  Motion  by 
Claimant  A.  Schlessing  to  Compel  Administrative 
Approval  of  Clahnant's  Proposed  Method  of  Dis- 
tributing Devices  Under  Seizure,  the  Libelant 
United  States  of  America  being  represented  by 
Laughlin  E.  Waters,  United  States  Attorney,  Max 
F.  Dcutz,  Assistant  United  States  Attorney,  and 
Arthur   A.    Dickerman,    Attorney,    Department    of 
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Health,  Education,  and  AVelfare,  and  Claimant  A. 
Selilessinu,-  ))ein^'  represented  by  Spencer  E.  Van 
Dyke  and  Jack  E.  Hildreth,  and  the  Court  having 
granted  a  Motion  by  the  National  Chiropractic  As- 
sociation, ])y  C.  P.  Von  Herzen  and  S.  L.  Laidig, 
Esquires,  to  appear  Amicus  Curiae,  and  the  Court 
having  [120]  accepted  Stipulations  of  Fact,  and 
having  received  argimients  both  written  and  oral, 
and  the  Court  being  fully  satisfied  in  the  premises, 
and  the  Court  having  made  and  filed  its  Findings 
of  Fact  and  Conclusions  of  Law. 

Now  Therefore,  It  Is  Hereby  Ordered  that  the 
^Motion  of  Claimant  to  Compel  Administrative  Ap- 
proval of  Claimant's  Proposed  Method  of  Distribut- 
ing Devices  Under  Seizure  is  denied,  with  leave  to 
the  claimant  to  submit  to  the  Department  of  Health, 
Education,  and  Welfare  any  other  proposal  for 
distribution  that  would  place  these  devices  in  the 
hands  of  practitioners  who  are  licensed  by  law  to 
use  them,  providing  such  proposal  is  submitted  to 
the  Department  of  Health,  Education,  and  Welfare, 
or  its  field  representatives,  within  a  period  of  90 
days  from  the  entry  of  this  Order. 

Dated:   February  9,  1955. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge    [121] 

Affidavit  of  Service  by  Mail  attached.  [122] 

[Endorsed] :  Judgment  entered  and  filed  Febru- 
ary 10,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  A.  Schlessing,  the 
Claimant  herein,  hereby  appeals  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
Order  denying  claimant's  motion  to  compel  admin- 
istrative api)roval  of  Claimant's  Proposed  Method 
of  Distributing  Devices  under  Seizure,  entered  in 
this  action  on  February  10,  1955. 

SPENCER  E.  VAN  DYKE  and 
JACK  E.  HILDRETH, 
/s/  By   JACK  E.  HILDRETH  [123] 

Affidavit  of  Service  by  Mail  attached.  [124] 

[Endorsed] :    Filed  April  7,  1955. 


In  the  LTnited  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

Civil  No.  14482-WB 

UNITED   STATES   OF  AMERICA, 

Libelant, 

vs. 

75  Articles  of  Device,  Etc.,  Respondents, 

FINAL  DECREE 

This  Court,  having  heretofore  issued  a  Consent 
Decree  of  Condemnation  on  October  22,  1952, 
wherein  said  Consent  Decree  of  Condemnation  pro- 
vided that  the  articles  of  device  under  seizure  were 
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adulterated  and  misl)randed  as  alleged  in  the  Libel  of 
Information  in  violation  of  21  U.S.C.  SSlfc),  352(a), 
and  352(f)(1);  and  having  ordered  said  devices 
condemned  pursuant  to  21  U.S.C.  334(a)  ;  and  hav- 
ing further  ordered  that  the  United  States  recover 
from  the  claimant  court  costs  and  fees,  pursuant 
to  21  U.S.C.  334(e)  ;  and  having  further  ordered 
that  the  United  States  Marshal  deliver  all  of  the 
literature  accompanying  said  devices  to  the  repre- 
sentative of  the  United  States  Food  and  Drug  Ad- 
ministration;  and  having  further  ordered  that  the 
United  States  Marshal  release  the  said  devices 
(without  the  said  literature)  to  the  custody  of  the 
claimant  for  the  purpose  of  attempting  to  bring 
the  said  articles  into  compliance  with  the  law,  under 
the  supervision  of  the  United  States  Food  and 
Drug  Administration ;  and  the  Court  having  further 
entered  its  order  on  February  10,  1955,  denying  the 
claimant's  motion  which,  if  granted,  would  have 
permitted  distribution  of  the  devices  to  chiroprac- 
tors in  California,  [127]  granting,  however,  to  the 
claimant  a  period  of  ninety  days  within  which  to 
submit  to  the  Department  of  Health,  Education, 
and  Welfare  anj^  other  ]:>roposal  for  dist]'ibution ; 
and  said  ninety  days  having  elapsed,  and  the  court 
having  been  advised  by  the  parties  that  the  claimant 
has  made  no  additional  ])roposal  for  distribution 
and  chooses  to  stand  upon  the  proposal  which  was 
rejected  by  the  aforesaid  order; 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

(1)  That  the  claimant  return  said  devices  at  his 
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own  expense  to  the  United  States  Marshal  for  this 
District,  nnder  the  supervision  of  the  St.  Lonis  Dis- 
trict of  the  Food  and  Drug  Administration,  De- 
partment of  Health,  Education,  and  Welfare,  Room 
1007  New  Federal  Building,  1114  Market  Street,  St. 
Louis  1,  Missouri;  and 

(2)  That  the  United  States  Marshal  shall  offer 
said  devices  for  sale  in  such  manner  and  under  such 
conditions  as  shall  be  approved  by  the  Los  Angeles 
District  of  the  Food  and  Drug  Administration,  De- 
partment of  Health,  Education  and  Welfare;  and 

(3)  That  Venditioni  Exponas  issue  therefor,  and 
that  said  United  States  Marshal  make  his  return 
thereof  into  Court,  after  deducting  all  ex])enses  in- 
cident to  said  sale. 

Dated:   May  17,  1955. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge 
Presented  by: 

MAX  F.  DEUTZ,  Asst.  U.  S.  Attorney, 
Attorney  for  Libelant. 

Approved  as  to  Form : 

/s/  JACK  E.  HILDRETH, 

Attorney  for  Claimant.  [128] 

[Endorsed] :   Filed  May  17,  1955. 
[Endorsed] :  Judgment  entered  May  18,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER  STAYING  FINAL  DECREE,  REDUC- 
ING BOND,  AND  PERMITTING  REMOVAL 
OF  DEVICES 

The  claimant  having  informed  the  Court  that  he 
intends  to  appeal  fi'om  the  Final  Decree,  hereto- 
fore ordered  in  this  case  on  May  17,  1955;  and  the 
parties  having  agreed  to  the  entry  of  an  Order 
Staying  said  Final  Decree; 

Now,  therefore.  It  Is  Hereby  Ordered: 

(1)  That  the  Final  Decree  be  stayed  during  the 
pendency  of  the  appeal  in  this  proceeding; 

(2)  That  the  $30,000.00  performance  bond  which 
was  posted  by  the  claimant,  pursuant  to  the  Con- 
sent Decree  of  Condemnation  filed  in  this  cause  on 
October  22,  1952,  may  be  reduced  to  $5,000.00.  which 
bond  shall  incorporate  the  same  terms  and  condi- 
tions as  the  $30,000.00  bond  as  aforesaid: 

(3)  That  upon  the  claimant's  filing  of  a  good  and 
sufficient  $5,000.00  performance  bond  with  surety, 
as  aforesaid,  the  $30,000.00  bond  already  on  file 
shall  be  exonerated;  and 

(4)  That  the  claimant  may,  with  the  prior  writ- 
ten approval  [129]  of  the  St.  Louis  District,  Food 
and  Drug  Administration,  Department  of  Health, 
Education  and  AVelfare,  1114  Market  Street,  St. 
Louis  1,  Missouri,  remove  the  devices  under  seizure 
in  this  case  from  his  place  of  business  to  a  ware- 
house. 
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Dated:  May  17,  1955. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge 

We  hereby  agree  to  the  entry  of  the  foregoing 
Order : 

/s/  JACK  E.  HILDRETH, 

Attorney  for  Claimant 
/s/  MAX  F.  DEUTZ, 

Attorney  for  Libelant  [130] 

[Endorsed] :    Filed  May  17,  1955. 

[Endorsed] :    Judgment    Docketed    and    Entered 
May  18,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  A.  Schlessing,  the 
Claimant  herein,  hereby  appeals  to  the  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  Final  De- 
cree entered  in  this  action  on  May  17,  1955. 

SPENCER  E.  VAN  DYKE  and 
JACK  E.  HILDRETH, 
/s/  By   JACK  E.  HILDRETH  [131] 

Affidavit  of  Service  by  Mail  attached.  [132] 

[Endorsed] :    Filed  May  27,  1955. 
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[Title  of  District  Court  and  Cause.] 

CLERK'S   CERTIFICATE 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  133,  inclusive,  contain  the  original 

Libel ; 

Claim  of  A.  Schlessing; 

Consent  Decree  of  Condemnation; 

Stipulation  and  Order  Scheduling  Further  Court 
Proceedings ; 

Stipulation  as  to  Issue; 

Stipulation  of  Facts; 

Motion  to  Compel  Administrative  xipproval  of 
Clamiant's  Proposed  Method  of  Distributing  De- 
vices Under  Seizure; 

Affidavit  of  Dr.  Lee  H.  Norcross,  D.C.; 

Affidavit  of  Dr.  Harold  A.  Houde,  D.C.; 

Affidavit  of  Dr.  Carl  Eric  Hotchkiss,  D.C.; 

Affidavit  of  A.  Schlessing; 

Findings  of  Fact  and  Conclusions  of  Law; 

Order ; 

Notice  of  Appeal  filed  April  27,  1955; 

Stipulation  and  Order  Extending  Time  for  Fil- 
ing Record  on  Appeal  and  Docketing  Appeal; 

Final  Decree; 

Order  Staying  Final  Decree,  Reducing  Bond,  and 
Permitting  Removal  of  Devices; 

Notice  of  Appeal  filed  May  27,  1955; 

Stipulation  as  to  Record,  which,  together  with  a 
full,  true  and  correct  copy  of  the  Reporter's  Tran- 
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script  of  Proceedings  had  on  November  22  and  De- 
cember 22,  1954;  Respondent's  exhibit  "B";  Re- 
spondent's exhibit  "A";  ail  in  said  cause,  constitute 
the  transcript  of  record  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $1.60,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  29th  day  of  June,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk 
/s/  By    CHARLES  E.  JONES, 
Deputy 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  Calif.,  Monday,  Nov.  22,  1954 
Honorable  Wm.  M.  Byrne,  Judge  presiding. 


***** 


Mr.  Hildreth:     If  the  Court  please: 

We  are  before  this  court  again,  pursuant  to  the 
Consent  Decree  of  Condemnation  wherein  47  de- 
vices in  this  matter  were  condemned  and  on  certain 
conditions  were  returned  to  the  manufacturer  to 
bring  them  up  to  standards  and  correct  labeling  ac- 
cording to  the  Federal  Food  and  Drug  Acts. 

We  now  propose  to  distribute  these  devices  and 
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we  feel  that  our  i)roposal  is  in  accordance  with 
that  Act. 

Through  stipuhitions  and  various  discussions  with 
the  Federal  authorities,  Mr.  Dickerman  and  Mr. 
Deutz,  we  have  cut  this  issue  down,  we  feel,  to  the 
most  simplest  possible  terms,  one,  that  is,  if  the 
chiropractors  are  entitled  to  use  these  devices,  be- 
cause of  their  licenses  to  practice  chiropractic,  in 
the  state  of  California,  then,  the  proposed  distribu- 
tion we  feel  is  correct. 

We  have  examined  the  authorities  and  we  do  now 
offer  some  new  arguments,  that  we  feel  have  not 
l^een  presented  to  this  court  or  to  any  other  Cali- 
fornia court. 

Our  theory  is  different  in  this  respect:  We  feel 
that  these  machines  are  therapeutic  devices.  As  a 
matter  of  fact,  I  think  the  stipulation  will  go  some- 
what to  that  end. 

These  machines  are  machines  that  are  essentially 
to  ])ut  out  massage  to  the  tissue  of  the  human  body ; 
that  they  are  caliorated  to  put  out  one-half  of  a 
watt  per  square  centimeter  of  the  head,  of  the  in- 
duction head  and  in  that  regard  are  not  harmful. 

In  the  Stipulation  and  in  the  labeling  proposed 
by  the  Claimant  at  this  time,  there  is  appended 
Exhibit  A.  Exhibit  A  is  our  proposed  labeling  in 
some  four  pages  and  you  will  note  in  the  Biblio- 
graphy on  page  4  there  is  reference  to  the  effect  of 
multiple  treatments  of  New  Zealand  white  rabbits, 
a  study  made  by  a  group  in  St.  Louis.  We  have  a 
copy  of  this  study,  a  laboratory  analysis,  and  we 
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would  like  to  lodge  it  at  this  time  with  the  court 
and  have  that  marked  as  an  exhibit. 

The  Court:  Pardon  me.  Is  that  offered  for  iden- 
tification ? 

Mr.  Hildreth :  Yes,  for  identification,  at  this  time. 

The  Clerk:  It  will  be  Respondents'  Exhibit  A, 
for  identification. 

(Said  4-page  dociunent  was  marked  by  the 
Clerk  as  Respondents'  Exhibit  A,  for  identifica- 
tion.) 

Mr.  Hildreth:  Ultrasonic  therapy  is  not  some- 
thing that  is  entirely  new.  It  is  a  rather  recent  de- 
velopment in  the  field  of  the  whole  practice. 

The  device  that  we  have  manufactured  is  de- 
signed mainly  for  the  use  of  the  practicing  physio- 
therapist, chiropractor,  osteopath,  physician,  in 
conjunction  with  other  forms  of  treatment  of  these 
diseases.  It  puts  out,  as  I  say,  half  a  watt  per 
square  foot  of  the  transducer  head. 

According  to  the  various  physical  and  medical 
journals,  in  the  treatments  used  by  it  the  physicians 
and  surgeons  have  all  stated  that  this  device  has 
therapeutic  value. 

The  physician  normally  uses  an  output  of  energy 
from  3  to  6  watts  per  square  foot  of  the  transducer 
head.  The  authority  for  that  we  have  cited  in  our 
reply  brief,  the  vstatement  from  the  Second  Annual 
Conference  on  Physical  Medicine. 

The  reason  this  machine  has  been  cut  down  to  the 
one-half  watt  per  square  foot  is  to  take  out  any 
])ossibility  that  is  possible  of  course  of  any  harm 
or  danger  in  its  application. 
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This  machine  is  used  and  intended  for  use  solely 
in  the  treatment  of  two  diseases,  bursitis  and  osteo- 
arthritis, and  it  is  strictly  one  of  massage. 

The  question  then  turns  on  whether  or  not  a 
chiropractor  may  use  physiotherapeutic  devices.  We 
submit  that  he  can. 

In  1922  the  field  of  chiropractic  had  only  been 
some  18  years  old. 

Rei^arding  the  factual  ])ackground  of  chiroprac- 
tic, although  it  was  originally  developed  or  discov- 
ered perhaps  by  Dr.  D.  D.  Palmer,  who  incident- 
ally I  believe  was  a  medical  doctor,  he  did  not 
bring  that  science  into  being  as  we  now  know  it, 
but  he  waited  until  his  son.  Dr.  B.  J.  Palmer  in 
1903  put  forth  the  theory  that  all  diseases  could 
be  cured  by  the  manipulation  of  the  spine. 

By  1915,  many  doctors,  medical  doctors,  osteo- 
paths and  others  interested  in  the  field  of  chiro- 
practic had  expanded  and  developed  the  field  of 
chiropractic  so  that  it  did  not  merely  include  the 
cure  of  all  diseases  by  manipulation  of  the  spine 
by  hand  but  included  additional  therapy  to  be  used 
with  the  spinal  adjustment. 

In  1922,  at  the  time  of  the  Act,  there  were  sev- 
eral schools  of  chiropractic,  two  or  three  of  which 
were  located  in  Southern  California.  One  was  the 
Eclectic  College  of  Chiropractic  here.  Another  was 
the  Los  Angeles  College  of  Chiropractic,  and  the 
third  was  the  Ratledge  System  of  Chiropractic 
Schools. 

The  Eclectic  College  and  the  Los  Angeles  College 
did   not  prescribe  to   the   theory  that   all   diseases 
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could  be  cured  by  manipulation  of  the  spine.  They 
felt  that  adjunct  therapy  was  also  necessary.  As  a 
matter  of  fact,  in  their  textbooks,  the  Chiroprac- 
tors were  taught  that  there  were  two  diseases  that 
the  spinal  manipulation  would  not  cure.  One  was 
mental  illnesses  and  the  other  being  an  osteomye- 
litis type  of  disease. 

We  also  offer  for  identification  a  textbook  used, 
according  to  the  affidavits  on  file,  entitled  Prin- 
ciples and  Practice  of  Spinal  Adjustment,  by  Ar- 
thur L.  Forster,  M.D.,  D.C.,  published  in  Chicago 
by  The  National  School  of  Chiropractic,  Copyright, 
1915. 

The  Clerk:  Exhibit  B,  for  identification. 

(Said  book  was  marked  by  the  Clerk  as  Re- 
spondents' Exhibit  B  for  identification.) 

December  22,  1954 

Mr.  Hildreth:  If  the  Court  please,  at  the  con- 
clusion of  the  hearing  in  the  early  part  of  this 
month,  I  was  discussing  the  warranties  of  this  ma- 
chine very  briefly. 

As  the  Court  will  recall,  the  machine  involved  in 
this  action  is  one  of  an  ultrasonic  vibrating  ty])e 
that  is  calibrated  to  put  out  one-half  a  watt  of 
energy  per  square  centimeter  of  the  transducer 
head.  This  is  a  rather  new  type  of  therapy,  de- 
veloj)ed  primarily  in  Europe,  but  since  1937  some  of 
the  medical  doctors,  osteopaths  and  chiropractors 
have  been  in  some  ways  experimenting  with  it. 

They  have  now  the  American  Institute  of  Ultra- 
sonics in  Medicine,  and  this  is  the  "Scientific  Pro- 
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ceedings  of  the  Second  Annual  Conference  of  Ultra- 
sonic Therapy,"  reprinted  from  the  American  Jour- 
nal of  Physical  Medicine,  Volume  33,  No.  1,  Feb- 
ruary, 1954.  Dr.  Karl  Theo  Dussik  delivered  a 
paper  before  that  body,  and  at  that  time,  on  page 
11  of  the  document  I  have  described,  he  states: 

"Of  great  importance  is  the  knowledge  of  the 
maximum  intensity  which  is  tolerated  without  pro- 
ducing a  damaging  effect.  This  threshold  is  well 
established.  For  practical  use,  intensities  of  not 
more  than  3  watts  per  square  centimeter  can  be 
considered  as  safe,  provided  a  technique  is  used 
in  which  the  treating  head  is  in  continual  move- 
ment. Pain  is  the  best  practical  safeguard;  if  no 
immediate  pain  is  produced  during  the  actual  ap- 
]^]ication,  no  damaging  effect  need  be  expected,  pro- 
vided of  course  that  the  exposed  area  has  a  normal 
pain  sensation.  In  case  of  interrupted  energy  ap- 
plication (pulsed  sound)  a  higher  intensity  is  safe." 

It  is  therefore  submitted  by  the  moving  party  in 
this  instance  that  this  machine,  being  one  that  has 
been  calibrated  at  a  lower  point,  it  is  one  of  the 
physiotherapy  machines,  and  it  has  therapeutic 
value. 

T  think  that  is  the  main  distinction  between  the 
case  on  which  the  government  relies  so  heavily,  and 
heard  at  some  length  in  this  court,  namely,  the 
Halox  case,  and  this  case.  In  the  Halox  case  this 
Court  had  a  machine  that  had  no  therapeutic  value. 
As  a  matter  of  fact,  the  Court  had  affidavits,  and 
one  of  the  affidavits  was  produced  by  the  same 
doctor, — I  think  it  was  Houde  or  Norcross,  or  one 
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of  them,  that  has  also  been  produced  in  this  case, 
stating  that  ultrasonic  therapy  has  never  been 
taught  in  the  School  of  Chiropractic  in  the  State 
of  California. 

So  with  this  in  mind,  I  think  we  should  turn  to 
the  question  of  what  the  law  allows  a  chiropractor 
to  do  in  the  State  of  California.  The  courts  have 
held,  from  Peof^le  vs.  Steele  on,  that  it  limits  the 
chiropractor  to  that  which  was  taught  in  the  schools 
of  chiropractic  in  1922.  They  further  state  the 
Court  should  take  evidence  to  find  out  what  was 
taught  at  that  time. 

In  1922,  according  to  the  affidavits  of  Drs.  Nor- 
cross  and  Houde,  the  book  used  in  the  Eclectic  Col- 
lege of  Chiropractic  was  the  "Principles  and  Prac- 
tice of  Spinal  Adjustment"  by  Arthur  L.  Forster, 
this  being  Exhibit  B,  for  identification,  and  if  the 
Court  will  go  through  this,  the  Court  will  find  that 
the  treatment  prescribed  by  Dr.  Forster  embodies 
the  use  of  physiotherapy  in  nearly  three-fourths  of 
the  matters  therein  set  forth  to  be  treated.  As  an 
example,  rheumatics,  in  chronic  articular  rheuma- 
tism, the  treatment,  including  some  adjustment,  in- 
cludes : 

"Baking  of  the  joints  or  application  of  heat  in 
various  ways :  hot  air,  electricity,  or  steam  baths  are 
very  useful.  The  diet  should  be  free  from  meat,  and 
only  fresh  vegetables  should  be  used." 

Going  on  to  rheumatoid  arthritis  tlie  court 
would  find  that  the  treatment  also  includes  the  use 
of  heat,  baths,  hot  compresses,  massage — a  very  im- 
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We  submit  that  at  this  time  of  the  doctors  that 
are  using  tliis  machine  in  accordance  with  their 
license,  of  the  47  machines — and  I  do  not  have  an 
affidavit,  but  I  have  checked  it — I  have  only  to  say 
to  the  Court  that  there  are  some  40  of  them  that 
are  licensed  M.D.s  or  naturopaths. 

I  think  that  if  the  Court,  after  reading  the  book, 
and  which  I  will  offer  in  evidence  at  this  time,  to- 
gether with  Exhibit  1,  as  showing  and  describing 
what  the  affidavits  state, 

The  Clerk:    That  is  Exhibit  A. 

Mr.  Hildreth:    Is  that  A? 

The  Clerk:    Yes. 

Mr.  Hildreth:     Exhibits  A  and  B, — that  if 

the  Court  follows  the  archaic  definition  of  a  chiro- 
practic as  merely  the  spinal  adjustment,  the  mani- 
pulation of  the  spine  with  the  hand,  that  the  Ooster- 
veen  case  is  then  left  meaningless,  and  that  the 
Evans  vs.  McGranaghan  case  is  within  that  cate- 
gory, wherein  they  state  the  Court  must  find  out 
just  exactly  what  was  taught. 

I  think  further  in  the  case  of  People  vs.  LaBarre 
the  Court  stated  it  was  necessary  to  determine  at 
that  time  what  was  taught  in  the  school  of  chiro- 
practic at  this  time. 

If  the  Court  will  go  through  the  affidavits,  you 
will  find  that  physiotherapy  was  taught  throughout 
that  era  as  a  part  of  chiropractics.  Another  thing, 
that  when  the  Act  was  amended  in  1947  it  increased 
the  requirements  to  4,000  hours  from  2,400  hours, 
and  you  will  note  that  the  division  wherein  physio- 
therapy was  actually  spelled  out  is  the  division  on 
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chiropractic,  and  that,  therefore,  the  two  have  been 
associated  together  so  closely  in  the  minds  of  every- 
one that  there  be  physiotherapy  at  that  point  in 
the  requirements. 

hi  Hunt  vs.  State  Board  I  think  that  the  Court 
made  a  very  sage  observation,  that  the  healing  arts 
are  not  a  static  science,  that  they  must  be  able  to 
advance,  and  if  the  narrow  limited  view  is  followed 
by  the  Court  that  a  chiropractor  is  limited  to  the 
adjustment  of  the  spine,  with  all  due  respect,  I 
cannot  see  how  any  adjustment  or  any  advancement 
can  be  made  in  the  field  of  chiropractic. 

I  further  feel,  under  the  cases  as  they  now  stand, 
that  the  field  of  chiropractic  has  advanced  to  a 
point  where  the  doctors  have  a  much  better  educa- 
tion, that  the  stigma  which  was  attached  to  them 
back  in  1920  or  1922,  when  they  were  arrested  and 
thrown  in  jail,  has  gone,  and  that  their  proper  place 
in  the  healing  arts,  which  is  manipulation  and  ad- 
justment and  replacing  of  joints,  and  the  physio- 
therapeutic devices  which  they  need  in  that  field 
should  be  allowed  to  them  in  the  practice  of  their 
healing  arts. 

Thank  you. 

Mr.  Deutz:  Your  Honor,  I  believe  that  the  gov- 
ernment in  this  case  has  briefed  its  position  at 
length,  so  I  do  not  feel  that  oral  argument  on  our 
part  is  called  for. 

We  feel  that  the  libelant's  reply  brief  in  essence 
answers  the  argument  given  today.  In  fact,  it  was 
prepared  after  this  argument  was  commenced  at  the 
last  session  of  this  Court  in  this  matter,  and  unless 
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the  Court  has  some  particular  inquiry  as  to  the 
govorniuont's  position,  we  intend  to  rely  on  the 
briefs  as  filed,  and,  particularly,  on  the  interpreta- 
tion of  the  scope  of  the  practice  of  chiropractics,  as 
set  forth  in  the  authorities,  and  as  decided  by  this 
Court  in  the  Halox  case.  And  we  have  pointed  at 
some  length  in  our  libelant's  reply  brief  to  the 
actual  catalogs  or  manuals  from  the  various  school 
of  chiropractics  to  show  by  their  own  language  that 
they  call  for  the  actual  practice  of  chiropractics  to 
include  only  the  manipulation  of  the  spine  or  the 
body  by  hand,  and  that  the  other  things  that  were 
taught  in  the  schools  of  chiropractics  were  for  the 
Xnirpose  of  a  well-rounded  education,  so  that  the 
chiropractor  might  know  the  limits  of  his  practice, 
and  might  know^  the  limits  of  his  powers  of  healing, 
but  that  they  did  not  enlarge  the  field  of  chiro- 
practics itself,  and  that  among  those  things  was  the 
field  of  physical  therapy,  in  which  this  particular 
machine  arises. 
***** 

Mr.  Hildreth:  As  a  matter  of  record,  if  the 
Court  please,  Exhibits  A  and  B  were  offered.  Were 
they  received? 

The  Court :  They  are  offered  at  the  present  time 
in  evidence? 

Mr.  Deutz:  We  are  not  going  to  object,  your 
Honor.  We  doubt  very  much  their  weight  as  evi- 
dence in  this  case,  but  we  won't  object  to  their 
being  in  evidence. 

The  Court:     They  will  be  received. 
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(Thereupon  the  documents,  heretofore  marked 
Respondents'  Exhibits  A  and  B,  were  received 
in  evidence.) 
The  Court:     The  matter  will  stand  submitted. 


[Endorsed] :  No.  14802.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  A.  Schlessing,  claim- 
ant of  75  articles  of  device,  more  or  less,  desii^nated 
as  "The  Schlessing  Ultrasoniseur",  together  with 
their  labeling,  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed:   June  30,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14802 

A.  SCHLESSING,  Appellant, 

vs. 

UNITED  STATES  OF  AMERICA,  Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 

The  Appellant,  in  accordance  with  Rule  17  (6), 
hereby  sets  forth  the  following  statement  of  points 
which  are  concerned  in  this  appeal. 

The  Appellant  contends  that  the  L^nited  States 
District  Court  erred  in  the  following  particulars: 

(1)  In  not  granting  Appellant's  motion  for  ad- 
ministrative approval  of  AjDpellant's  proposed 
method  of  distributing  the  devices  under  seizure. 

(2)  In  holding  that  the  practice  of  chiropractic 
is  limited  to  the  definition: 

"Chiropractic  is  a  system  for  the  practice  of  ad- 
justing the  joints,  especially  at  the  spine,  by  hand, 
for  the  treatment  of  disease  and  ailments." 

(3)  In  holding  that : 

"Ultrasonic  therapy  *  *  *  is  not  a  part  of  the 
practice  of  chiropractic." 

(4)  In  holding  that  the  ^Dractice  of  chiropractic 
is  a  stationary  science  and  the  scope  of  practice  is 
not  expanded  by  scientific  developments  and  in- 
creasing educational  requirements  and  subjects 
taught  in  schools  of  chiropractic. 
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(5)  In  holding  that: 

"Ultrasonic  therapy  is  not  a  necessary  mechanical 
measure  incident  to  the  care  of  the  l:)ody  in  the 
practice  of  chiropractic." 

(6)  In  holding  that  the  practice  of  medicine  is 
not  permitted  as  a  part  of  the  practice  of  chiro- 
practic mider  the  California  Chiropractic  Act. 

(7)  In  holding  that: 

"A  chiropractor  licensed  under  the  Uwvs  of  Cali- 
fornia is  not  authorized  to  use  or  direct  the  use  of 
the  ultrasonic  devices  under  seizure  in  this  case." 

(8)  In  holding  that: 

"The  term  'necessary  mechanical  *  *  *  measures 
incident  to  the  care  of  the  body'  as  used  in  Section 
7  of  the  California  Chiropractic  Act  further  de- 
lineates the  scope  of  a  licentiate's  authority  to  as- 
sure his  right  to  use  only  such  measures  as  are 
necessary  and  incidental  to  the  care  of  the  body  in 
the  practice  of  chiropractic,  such  as  a  chiropractic 
table." 

(9)  In  holding  that : 

"Ultrasonic  therapy  is  a  part  of  the  practice  of 
medicine;  it  is  not  a  part  of  the  practice  of  chiro- 
practic nor  is  it  a  'necessary  mechanical  *  *  *  meas- 
ure incident  to  the  care  of  the  body'  as  that  term 
is  used  in  Section  7  of  the  California  Chiropractic 
Act." 

(10)  In  holding  that: 

"The  ultrasonic  devices  under  seizure  in  this  case 
do  not  bear  adequate  directions  for  use  and  are 
not  exempt  from  that  requirement." 
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(11)  In  holding  that  there  is  no  evidence  before 
the  court  in  support  of  the  findings  of  fact. 

(12)  In  holding  that  the  evidence  does  not  sup- 
port the  conclusions  of  law. 

Dated:   This  8th  day  of  July,  1955. 

SPENCER  E.  VAN  DYKE  and 
JACK  E.  HILDRETH, 
/s/  By    SPENCER  E.  VAN  DYKE, 
Attornej^s  for  Appellant 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  July  11, 1955.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

STIPULATION    CONCERNING    DESIGNA- 
TION OF  THE  RECORD  FOR  PRINTING 

(Civil  Rule  17(6)) 

It  Is  Hereby  Stipulated  by  the  parties  to  this 
a])]>ea],  through  their  respective  counsel,  as  follows: 

A.  The  material  portions  of  the  record  in  the 
above-entitled  action  are  hereby  designated  for 
])rinting  and  include: 

1.  Libel  of  Information. 

2.  Claim  of  A.  Schlessing. 

o.    Consent  Decree  of  Condemnation. 

4.  Stipulation  and  Order  Scheduling  Further 
Court  Proceedings. 

5.  Stipulation  as  to  Issue. 
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6.  Stipulation  of  Facts  (including  Exhibit  A). 

7.  Motion  to  Compel  Administrative  Approval  of 
Claimant's  Proposed  Method  of  Distributing  De- 
vices Under  Seizure. 

8.  Supplemental  Stipulation  as  to  Facts. 

9.  Affidavit  of  Dr.  Lee  H.  Norcross,  D.C.  (ex- 
cept attached  exhibits). 

10.  Affidavit  of  Dr.  Harold  A.  TToude,  D.C,  (ex- 
cei)t  attached  exhibits). 

11.  Affidavit  of  Dr.  Carl  Eric  Hotchkiss,  D.C. 
(exce])t  attached  exhibits). 

12.  Affidavit  of  A.  Schlessing. 

13.  Findings  of  Fact  and  Conclusions  of  Law. 

14.  Order. 

15.  Notice  of  Appeal  (filed  April  7,  1955). 

16.  Final  Decree. 

17.  Order  Staying  Final  Decree,  Reducing  Bond, 
and  Permitting  Removal  of  Devices. 

18.  Notice  of  Appeal  (filed  May  27,  1955). 

19.  Reporters'  Transcript  of  Oral  Proceedings, 
except  that  the  following  material  shall  not  be 
printed:  Page  1,  lines  1  through  12;  page  1,  lines 
If)  through  26;  page  2,  lines  1  through  9;  page  3, 
lines  1  through  25;  page  4,  lines  1  through  5;  page 
8,  lines  16  through  25;  page  9,  lines  1  through  25; 
page  10,  lines  1  through  25 ;  ])age  11,  lines  1  through 
9;  page  19,  lines  1  through  3;  page  20,  lines  1 
through  21. 

B.  It  Is  Further  Stipulated,  subject  to  the  ap- 
]^roval  of  the  court,  that  the  following  exhibits 
which  are  a  part  of  the  record  on  appeal,  certifi- 
cated by  the  District  Court,  shall  not  be  printed  but 
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shall  1)0  jn-csented  to  the  court  for  consideration  in 
said  appeal  in  their  original  form: 

1.  Exhibits  A  and  B,  identified  in  and  attached 
to  the  Affidavit  of  Dr.  Lee  H.  Norcross,  D.C. 

2.  Exhibits  A,  B,  and  C,  identified  in  and  at- 
tached to  the  Affidavit  of  Dr.  Harold  A.  Houde, 
D.C. 

3.  Exhibits  A  and  B,  identified  in  and  attached 
to  the  Affidavit  of  Dr.  Carl  Eric  Hotchkiss,  D.C. 

4.  The  report  entitled,  "Effect  of  Single  and 
Multiple  Treatments  on  New  Zealand  White  Rab- 
bits with  a  Schlessing  Ultrasoniseur",  identified  in 
the  Reporters'  Transcript  of  Oral  Proceedings  as 
Claimant's  Exhibit  A  (R.  T.  page  5,  lines  19 
through  25). 

5.  The  volume  entitled  "Spinal  Adjustment"  by 
Forster,  (1915),  identified  in  the  Reporters'  Tran- 
script of  Oral  Proceedings  as  Claimant's  Exhibit  B 
(R.  T.  page  8,  lines  8  through  15). 

Dated:  This  7tli  day  of  July,  1955. 

SPENCER  E.  VAN  DYKE  and 
JACK  E.  HILDRETH, 
/s/  By    SPENCER  E.  VAN  DYKE, 
Attorneys  for  Appellant 
LAUGHLIN  E.  WATERS, 
United  States  Attorney 
/s/  By    MAX  F.  DEUTZ, 

Asst.  U.  S.  Attorney,  Chief  of  Civil 

Division, 
Attorneys  for  Appellee 

[Endorsed]  :  Filed  July  11, 1955.  Paul  P.  O'Brien, 
Clerk. 
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6.  Stipulation  of  Facts  (including  Exhibit  A). 

7.  Motion  to  Compel  Administrative  Approval  of 
Claimant's  Proposed  Method  of  Distributing  De- 
vi(^es  Under  Seizure. 

8.  Supplemental  Stipulation  as  to  Facts. 

9.  Affidavit  of  Dr.  Lee  H.  Norcross,  D.C.  (ex- 
cept attached  exhibits). 

10.  Affidavit  of  Dr.  Harold  A.  Houde,  D.C,  (ex- 
cept attached  exhibits). 

11.  Affidavit  of  Dr.  Carl  Eric  Hotchkiss,  D.C. 
(exce])t  attached  exhibits). 

12.  Affidavit  of  A.  Schlessing. 

13.  Findings  of  Fact  and  Conclusions  of  Law. 

14.  Order. 

15.  Xotice  of  Appeal  (filed  April  7,  1955). 

16.  Final  Decree. 

17.  Order  Staying  Final  Decree,  Reducing  Bond, 
and  Permitting  Removal  of  Devices. 

18.  Notice  of  Appeal  (filed  May  27,  1955). 

19.  Reporters'  Transcript  of  Oral  Proceedings, 
except  that  the  following  material  shall  not  be 
])rinted:  Page  1,  lines  1  through  12;  page  1,  lines 
16  through  26;  page  2,  lines  1  through  9;  page  3, 
lines  1  through  25;  page  4,  lines  1  through  5;  page 
8,  lines  16  through  25;  page  9,  lines  1  through  25; 
page  10,  lines  1  through  25 ;  i)age  11,  lines  1  through 
9;  page  19,  lines  1  through  3;  page  20,  lines  1 
through  21. 

B.  It  Is  Further  Stipulated,  subject  to  the  ap- 
proval of  the  court,  that  the  follomng  exhibits 
which  are  a  part  of  the  record  on  appeal,  certifi- 
cated by  the  District  Court,  shall  not  be  printed  but 
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shall  be  presented  to  the  court  for  consideration  in 
said  appeal  in  their  original  form: 

1.  Exhibits  A  and  B,  identified  in  and  attached 
to  the  Affidavit  of  Dr.  Lee  H.  Norcross,  D.C. 

2.  Exhibits  A,  B,  and  C,  identified  in  and  at- 
tached to  tlie  Affidavit  of  Dr.  Harold  A.  Houde, 
D.C. 

3.  Exhibits  A  and  B,  identified  in  and  attached 
to  the  Affidavit  of  Dr.  Carl  Eric  Hotchkiss,  D.C. 

4.  The  report  entitled,  "Effect  of  Single  and 
Multiple  Treatmc^nts  on  New  Zealand  White  Rab- 
bits with  a  Schlessing  Ultrasoniseur",  identified  in 
the  Reporters'  Transcript  of  Oral  Proceedings  as 
Claimant's  Exhibit  A  (R.  T.  page  5,  lines  19 
through  25). 

5.  The  volume  entitled  "Spinal  Adjustment"  by 
Forster,  (1915),  identified  in  the  Reporters'  Tran- 
script of  Oral  Proceedings  as  Claimant's  Exhibit  B 
(R.  T.  page  8,  lines  8  through  15). 

Dated:  This  7th  day  of  July,  1955. 

SPENCER  E.  VAN  DYKE  and 
JACK  E.  HILDRETH, 
/s/  By    SPENCER  E.  VAN  DYKE, 
Attorneys  for  Appellant 
LAUGHLIN  E.  WATERS, 
United  States  Attorney 
/s/  By    MAX  F.  DEUTZ, 

Asst.  U.  S.  Attorney,  Chief  of  Civil 

Division, 
Attorneys  for  Appellee 

[Endorsed]  :  Filed  July  11, 1955.  Paul  P.  O'Brien, 
Clerk. 


No.  14802 
IN  THE 


United  States  Couft  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


A.  ScHLESSiNG,  claimant  of  7S  articles  of  device,  more  or 
less,  designated  as  'The  Schlessing  Ultrasoniseur,"  to- 
gether with  their  labeling. 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


Appeal    From    the    United    States    District    Court    for    the 
Southern    District    of    California,    Central    Division. 


APPELLANT'S  OPENING  BRIEF. 


Spencer  E.  Van  Dyke  and 
Jack  E.  Hildreth, 

530  West  Sixth  Street, 

Los  Angeles  14,  California, 

Attorneys  for  Appellant.  r-     j     ' 


PAUL  P.  O'BRIEN,  Ci-nv:< 


Parker  &  Son,  Inc.,  X  aw  Printers,  Los  Angeles.  Phone  MA.  6-9171, 


TOPICAL  INDEX 

PAGE 

Preliminary   statement   1 

Statement    of    jurisdiction 1 

Proceedings  in  the  District  Court 3 

Statement   of   facts 6 

Statement  of  case 9 

Specification  of  errors 1 1 

Summary    of   argument 12 

I. 
The  scope  of  the  practice  of  chiropractic  in  the  State  of  Cali- 
fornia    14 

A.  Background  of  the  practice  of  chiropractic  in  the  State  of 
California    14 

11. 
The  theories  of  chiropractic  within  the  meaning  of  the  Chiroprac- 
tic Act  taught  in  the  schools  and  colleges  in  1922  and  prior 
thereto  17 

III. 
The   Chiropractic   Act   of    1922   adopted   a   broad   definition    of 
chiropractic  which  included  the  use   of  adjunct  therapy   and 
methods  previously  used  by  practitioners  under  the  Drugless 
Practitioners  Act  22 

IV. 
The  manner  of  determining  the  scope  of  the  practice  of  chiro- 
practic in  California 25 

A.  An  examination  of  the  California  cases  on  the  scope  of 
the  partice  of  chiropractic  does  not  show  that  there  has 
been  a  determination  of  the  exact  scope  of  the  practice  of 
chiropractic  under  the  Chiropractic  Act  of  1922.  as 
amended    25 


u. 

PAGE 

B.  The  California  cases  on  this  subject  have  been  examined 
and  indicate  that  it  is  the  duty  of  the  trial  court  to  ex- 
amine each  case  with  reference  to  the  evidence  as  to 
whether  or  not  the  particular  phase  involved  was  within 
the  meaning  of  the  term  and  scope  of  the  practice  of 
chiropractic  of  the  State  of  California 26 

V. 
Evidence  presented  in  the  District  Court  reveals  that  the  sub- 
jects taught  in  schools  and  colleges  prior  to  and  at  the  time 
of  the  adoption  of  the  Chiropractic  Act  of   1922  did  not  re- 
strict chiropractic  to  adjustment  of  the  spine  by  hand 29 

VI. 

The  use  of  adjunct  therapy  in  addition  to  spinal  adjustment 
was  taught  in  schools  and  colleges  prior  to  and  during  the 
year  1922  and  its  use  is  therefore  included  within  the  mean- 
ing of  the  term  chiropractic  as  defined  in  the  California  Act....  34 

VII. 
Physiotherapy  is  included  in  the  scope  of  chiropractic  practice 
and   the   ultrasonic   instrument   in   this    case   is   a   therapeutic 
device  for  use  in  physiotherapy  treatment 38 

VIII. 

The  ultrasonic  instrument  is  a  therapeutic  instrument  for  use 
in  physiotherapy  treatment 46 

IX. 

The  law  governing  chiropractic  is  a  creature  of  state  statute  and 
its  scope  should  be  determined  strictly  in  accordance  with  the 
law  of  the  particular  state  involved 47 

X. 

Chiropractic  is  not  a  stationary  science  the  scope  of  which  can- 
not be  expanded  by  scientific  developments  as  contended  by 
the   appellee   57 


lU. 

PAGE 

XL 

Section  7  of  the  Chiropractic  Act  authorizing  chiropractors  "to 
use  all  necessary  mechanical,  and  hygienic  and  sanitary  meas- 
ures incident  to  the  care  of  the  body"  is  an  addition  to  the 
scope   of   chiropractic 62 

XII. 
To  determine  the  scope  of  chiropractic  in  the  State  of  California 
the  entire  Chiropractic  Act  of  1922  should  be  determined 63 

Conclusion    65 

Appendix.     Chiropractic  Initiative  Act  of  1922 App.  p.     1 


IV. 

TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Evans  V.  McGranaghan,  4  Cal.  App.  2d  202,  41  P.  2d  937....27,  47 

Hartman,  In  re,  10  Cal.  App.  2d  213 26,  47 

Hunt  V.  Board  of  Chiropractic  Examiners,  87  Cal.  App.  2d  98, 

196  P.  2d  n 60 

Oosterveen  v.  Board  of  Medical  Examiners,   112  Cal.  App.  2d 

201,  246  P.  2d  136 44 

People  V.  Fowler,  32  Cal.  App.  2d  (Supp.)  737,  84  P.  2d  326.... 

44,  47,   52  55,  56,  62 

People  V.  Mangiagli,  97  Cal.  App.  2d  (Supp.)  935 44,  52,  55 

The  People  v.  Ray  S.  La  Barre,  193  Cal.  388,  224  Pac.  750 23 

United  States  v.  22  Devices,  etc.,  98  Fed.  Supp.  914 52,  54 

Miscellaneous 

Carver,    Carver's    Chiropractic   Analysis    (Pub.    by    Roycrafters 

Co.,   1909)    19 

Dorland,  American  Illustrated  Medical  Dictionary  (20th  Ed.)-.  38 

Encyclopedia  Americana  (1922),  p.  568 20 

18  Federal  Register,  p.  2053 5 

Forster,   Spinal  Adjustments    (1915) 15,  33,  34 

Gregory,  Disease  and  Rational  Therapy   (Published  by  Palmer- 
Gregory  College,  1913) 17 

Loban,  Technic  and  Practice  of   Chiropractic    (Pub.   by   Loban 

Pub.   Co.,   1918) 18 

Opinions  Attorney  General,  Op.  48/292 61 

Report  of  Senate  Interim  Committee  on  Licensing  Business  and 

Professions  (Mar.  15,  1955),  p.  96 40 

Riley,  Science  and  Practice  of  Chiropractic  with  Applied  Sciences 

(1919)    19 

Standard  Dictionary  (1913  Ed.) 48 

Taber's  Cyclopedia  Medical   Dictionary 38 

Thomas  Nelson  &  Sons  Encyclopedia  (1905,  revised  1935) 52 

Webster's  New  International  Dictionary  (2d  Ed.,  Unabridged)..  38 


V. 

Regulations  page 

21  Code  of  Federal  Regulations,  Sec.  1.106 7,  8,     9 

21  Code  of  Federal  Regulations,  Sec.  1.106(e) 9 

21  Code  of  Federal  Regulations,  Sec.  1.106(3) 65 

Statutes 

Act  of  June  25,  1948,  Chap.  646  (62  Stats  929) 2 

Arizona  Code  Annotated   (1939).  Sec.  67-704 49 

Business  and  Professions  Code,  Sec.  2141 44,  47,  55 

Business  and  Professions  Code,  Sec.  2231 22,  62 

Business  and  Professions  Code,   Sec.   2232 22 

Business  and  Professions  Code,   Sec.   2497 22 

Business  and  Professions  Code,   Sec.   2601 39 

Business  and  Professions  Code,   Sec.  2660 39 

Business  and  Professions  Code,  Sec.  2665 39 

Chiropractic  Act  of  1922,   Sec.    1 23 

Chiropractic  Act,  Sec.  5 58,  63,  64 

Chiropractic  Act,  Sec.  6(c)  63,  64 

Chiropractic  Act,   Sec.  7 10,  11,  12,  21,  26,  33,  55,  62,  63,  64 

Chiropractic  Act,  Sec.   13 63 

Chiropractic  Act,  Sec.   16 21,  22,  63 

Chiropractic  Act,  Sec.   18 64 

Code  of  Civil  Procedure,  Sec.   1060 41 

Deering's  General  Laws  (1931  Ed.),  Act  4807,  Sec.  8 14 

Deering's  General  Laws  (1931  Ed.),  Act  4807,  Sec.  17 14 

Deerings  General  Laws  (1937),  Act  4811 48 

Idaho  Code,  Sec.  54-712 50 

Nevada  Compiled  Laws,  Sec.  1084 50 

New  Mexico  Statutes  (1953  Anno.),  Chap.  67,  Art.  3,  Sec.  67. 

pp.   3-4  50 

Ohio  Revised  Code,  Title  47,  Chap.  4731,  Sec.  4731.15 51 

Reorganization  Plan  No.  1  of  1953  (67  Stat.  18) 5 


VI. 

PAGE 

Statutes  of  1947,   Chap.    151 58 

Statutes  of  1949,  Chap.  23 22 

United  States  Code,  Title  21,  Sec.  334(a) 1,  3 

United  States  Code,  Title  21,  Sec.  334(d) 4 

United  States  Code,  Title  21,  Sec.  351(c) 4 

United  States  Code,  Title  21,  Sec.  352(a) 3 

United  States  Code,  Title  21,  Sec.  352(f)(1) 3,  7,  9 

United  States  Code,  Title  28,  Sec.  1291 2 

United  States  Code,  Title  28,  Sec.  1294(4) 2 


No.  14802 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


A.  ScHLESSiNG,  claimant  of  75  articles  of  device,  more  or 
less,  designated  as  "The  Schlessing  Ultrasoniseur,"  to- 
gether with  their  labeling. 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


Appeal    From    the    United    States    Court    for    the    Southern 
District  o£  California,  Central  Division. 


APPELLANT'S  OPENING  BRIEF. 


Preliminary  Statement. 

This  is  an  appeal  from  the  judgment  of  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  by  which  the  appellant's  motion 
to  compel  administrative  approval  of  his  proposed  method 
of  distributing  certain  ultrasonic  devices  under  seizure 
to  chiropractors  licensed  by  the  law  of  the  State  of  Cali- 
fornia was  denied. 

Statement  of  Jurisdiction. 

The  District  Court  had  original  jurisdiction  to  try 
this  cause  under  the  provisions  of  21  U.  S.  C.  334(a) 
which  provides  in  part  as  follows: 

"Seizure — (a)   Grounds  and  Jurisdiction. 
Any  article     *     *     *     that  is  adulterated  or  mis- 
branded  when  introduced  into,  or  while  in  interstate 
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commerce,  or  which  may  not,  under  the  provisions  of 
Sections  334  or  335  of  this  Title,  be  introduced  into 
interstate  commerce,  shall  be  liable  to  be  proceeded 
against  while  in  interstate  commerce,  or  at  any  time 
thereafter,  on  libel  of  information  and  condemned 
in  any  district  court  within  the  jurisdiction  of  which 
the  article  is  found     *     *     *." 

This  Court  has  jurisdiction  of  the  appeal  under  (new) 
28  U.  S.  C,  Sec.  1291  (June  25,  1948,  Chap.  646,  62 
Stat.  929),  which  provides  as  follows: 

''Final  Decisions  of  District  Courts. 

The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  the  District  Courts 
of  the  United  States,  *  *  *  except  where  a  direct 
review  may  be  had  in  the  Supreme  Court." 

And  under  (new)  28  U.  S.  C,  Sec.  1294,  Subd.  (4),  which 
provides  in  pertinent  part  as  follows: 

''Circuits  in  which  decisions  reviewable. 
Appeals  from  reviewable  decisions  of  the  district 
and  territorial  courts  shall  be  taken  to  the  courts  of 
appeals  as  follows: 

(1)  From  a  district  court  of  the  United  States  to 
the  court  of  appeals  for  the  circuit  embracing  the 
district."* 


♦Notices  of  Appeal  were  filed  on  April  7,  1955  and  May  27, 
1955.  Two  Notices  of  Appeal  were  filed  due  to  the  provisions 
of  the  Order  made  by  the  United  States  District  Court  on  Febru- 
ary 9,  1955  providing  that  Claimant  could  submit  any  other  pro- 
posal for  distribution  within  a  period  of  ninety  days  from  the 
entry  of  this  Order.  In  order  to  comply  with  the  rule  that  notices 
of  appeal  must  be  made  within  sixty  days,  a  Notice  of  Appeal 
was  filed  from  the  Order  of  February  9,  1955,  and  the  second 
notice  after  the  period  of  ninety  days  had  elapsed  as  set  forth 
in  said  Order.     Both  notices  are  consolidated  for  this  one  appeal. 


Proceedings  in  the   District  Court. 

On  September  5,  1952,  the  United  States  of  America 
filed  a  Hbel  of  information  in  the  United  States  District 
Court  in  and  for  the  Southern  District  of  CaHfornia, 
Central  Division,  seeking  condemnation  of  75  devices, 
more  or  less,  designated  as  "The  Schlessing  Ultrasoni- 
seur."  [Clk.  Tr.  pp.  3-7,  incl]  The  libel  based  on  Sec- 
tion 21,  U.  S.  C.  334(a)  charged  that  the  articles  were 
misbranded  in  violation  of  21  U.  S.  C.  352(a)  and  (f) 

The  basis  for  this  charge  in  the  libel  of  information 
was  that  certain  written  statements  and  claims  accom- 
panied the  devices  when  shipped  that  were  false  and  mis- 
leading and  in  particular,  represented  and  suggested  that 
the  devices  provided  an  adequate  and  effective  treatment 
for  the  cure  of  many  diseases  some  of  which  could  not 
be  substantiated.  [Clk.  Tr.  pp.  4-5.]  That  the  libel 
further  charged  that  additional  false  and  misleading  state- 
ments were  made  in  connection  with  the  operating  instruc- 
tions which  accompanied  the  devices  when  shipped,  as  well 
as  they  did  not  bear  adequate  directions  for  use.  [Clk.  Tr. 
p.  6.] 


^21  U.  S.  C.  352  (a)  False  or  misleading  label. 

"If  its  labeling  is  false  or  misleading  in  any  particular." 

(f)  Directions  for  use  and  warnings  on  label. 

"Unless  itj  labeling  bears  (1)  adequate  directions  for  use;  and 
(2)  such  adequate  warnings  against  use  in  those  pathological  con- 
ditions or  by  children  where  its  use  may  be  dangerous  to  health, 
or  against  unsafe  dosage  or  methods  or  duration  of  administration 
or  application,  in  such  manner  and  form,  as  are  necessary  for  the 
protection  of  users:  Provided,  That  where  any  requirement  of 
clause  (1)  of  this  paragraph,  as  applied  to  any  drug  or  device,  is 
not  necessary  for  the  protection  of  the  public  health,  the  Admin- 
istrator shall  promulgate  regulations  exempting  such  drug  or 
device  from  such  requirement." 


The  libel  of  information  further  alleged  that  the  articles 
were  misbranded  within  the  meaning  of  21  U.  S.  C. 
351  (c)^  in  that  the  device's  strength  differed  and  its 
quality  fell  below  that  which  they  purported  and  were 
represented  to  possess.     [Clk.  Tr.  p.  6.] 

On  October  22,  1952,  Mr.  A.  Schlessing,  President 
of  A.  Schlessing  &  Co.,  intervened  as  Claimant  in  this 
proceeding.  [Clk.  Tr.  p.  8.]  The  devices  had  been  sold 
by  A.  Schlessing  &  Co.,  located  in  St.  Louis,  Missouri, 
to  various  chiropractors  practicing  in  Southern  Califor- 
nia. 

That  on  October  22,  1952,  a  Consent  Decree  of  Con- 
demnation was  entered  by  the  terms  of  which  the  devices 
under  seizure  were  allowed  to  be  returned  to  the  Claimant 
pursuant  to  21  U.  S.  C.  334 (d)^  to  accord  the  Claimant 
the  privilege  of  attempting  to  bring  the  devices  into  com- 
pliance with  the  law  under  supervision  of  a  duly  authorized 


^21  U.  S.  C.  351  (c)  Misrepresentation  of  strength,  etc.,  where 
drug  is  unrecognised  in  compendium. 

"If  it  is  not  subject  to  the  provisions  of  paragraph  (b)  of  this 
section  and  its  strength  differs  from,  or  its  strength  differs  from, 
or  its  purity  or  quahty  falls  below,  that  which  it  purports  or  is 
represented  to  possess." 

^21  U.  S.  334  (d)  Disposition  of  goods  after  decree  of  condemna- 
tion. 

"Any  food,  drug,  device,  or  cosmetic  condemned  under  this 
section  shall,  after  entry  of  the  decree,  be  disposed  of  by 
destruction  or  sale  as  the  court  may,  in  accordance  with  the 
provisions  of  this  section,  direct  and  the  proceeds  thereof,  if  sold, 
less  the  legal  costs  and  charges,  shall  be  paid  into  the  Treasury 
of  the  United  States ;  but  such  article  shall  not  be  sold  under  such 
decree  contrary  to  the  provisions  of  this  chapter  or  the  laws  of  the 
jurisdiction  in  which  sold :  Proinded,  That  after  entry  of  the  decree 
and  upon  the  payment  of  the  costs  of  such  proceedings  and  the 
execution  of  a  good  and  sufficient  bond  conditioned  that  such 
article  shall  not  be  sold  or  disposed  of  contrary  to  the  provisions 
of  this  chapter  or  the  laws  of  any   State  or  Territory  in  which 
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representative  of  the  Federal  Security  Administrator.'* 
The  Consent  Decree  further  declared  in  substance  that  the 
Claimant  would  not  distribute  the  devices  until  a  written 
release  was  obtained  from  a  representative  of  the  Fed- 
eral Security  Administrator.     [Clk.  Tr.  pp.  8-14,  incl.] 

On  May  24,  1954,  Claimant  filed  a  motion  to  compel 
administrative  approval  of  Claimant's  proposed  method 
of  distributing  devices  under  seizure.  [Clk.  Tr.  p.  27,] 
Said  motion  was  heard  in  the  United  States  District  Court 
in  and  for  the  Southern  District  of  California,  Central 
Division,  on  November  22,  1954,  and  subsequently  on 
December  22,  1954. 

On  February  10,  1955,  the  said  Court  denied  Claimant's 
motion  which,  if  granted,  would  have  permitted  distribu- 
tion of  the  devices  to  chiropractors  in  California,  and  ex- 
tended to  the  Claimant  a  period  of  ninety  days  with  which 
to  submit  to  the  Department  of  Health,  Education  and 
Welfare  any  other  proposal  for  distribution.  [Clk.  Tr. 
pp.  49-50.] 


sold,  the  court  may  by  order  direct  that  such  article  be  delivered 
to  the  owner  thereof  to  be  destroyed  or  brought  into  compliance 
with  the  provisions  of  this  chapter  under  the  supervision  of  an 
officer  or  employee  duly  designated  by  the  Administrator,  and  the 
expenses  of  such  supervision  shall  be  paid  by  the  person  obtaining 
release  of  the  article  under  bond.  Any  article  condemned  by 
reason  of  its  being  an  article  which  may  not,  under  section  344  or 
355  of  this  title,  be  introduced  into  interstate  commerce,  shall 
be  disposed  of  by  destruction." 

^The  Consent  Decree  of  Condemnation  filed  in  this  case  on 
October  22,  1952,  directed  that  the  condemned  devices  be  brought 
into  compliance  with  law  under  the  supervision  of  the  Federal 
Security  Administrator  who  was  then  the  head  of  the  Federal 
Security  Agency.  On  April  11,  1953,  pursuant  to  Reorganization 
Plan  No.  1  of  1953  and  67  Stat.  18,  the  Federal  Security  Agency 
was  abolished  and  the  Department  of  Health,  Education,  and 
Welfare  established  to  administer  the  functions  formerly  in  the 
said  Agency  under  the  supervision  and  direction  of  the  Secretary 
of  that  Department.     (18  Fed.  Reg.  2053.) 


Subsequently,  on  May  17,  1955,  the  said  Court  entered 
its  Final  Decree  and  the  Court,  having  been  advised  by  the 
parties  that  Claimant  had  no  other  additional  proposal  for 
distribution  and  chose  to  stand  on  the  proposal  which  was 
rejected  by  the  Court,  it  was  ordered  that  the  Claimant 
return  the  devices  to  the  United  States  Marshal  for  this 
dictrict  and  that  such  devices  were  to  be  offered  for  sale 
by  the  said  United  States  Marshal  under  conditions  to  be 
approved  by  the  Los  Angeles  District  of  the  Food  and 
Drug  Administration,  Department  of  Health,  Education 
and  Welfare.     [Clk.  Tr.  pp.  51-53.] 

On  May  17,  1955,  an  order  was  made  staying  the  final 
decree,  reducing  the  bond,  and  permitting  removal  of  the 
devices.     [Clk.  Tr.  p.  54.] 

That  Appellant  thereupon  commenced  this  appeal. 

Statement  of  Facts. 

That  on  the  5th  day  of  September,  1952,  the  United 
States  of  America  filed  a  libel  of  information  and  seized 
47  machines  known  as  "The  Schlessing  Ultrasoniseur." 
This  machine  is  an  ultrasonic  device  used  to  give  a  deep 
massage  to  patients  afflicted  with  osteoarthritis  and  bur- 
sitis. [Clk.  Tr.  p.  22;  Affidavit  of  A.  Schlessing,  Clk. 
Tr.  pp.  37-40,  inch]  That  negotiations  conducted  on  be- 
half of  the  ov/ners  of  these  devices,  all  being  chiropractors 
licensed  by  the  law  of  the  State  of  California,  by  Mr. 
Schlessing  and  the  Federal  Food  and  Drug  Administra- 
tion resulted  in  the  entry  of  the  Consent  Decree  on  Octo- 
ber 22,  1952.     As  a  result  of  the  Consent  Decree  Mr. 


Schlessing  was  given  possession  of  the  machines  for  the 
purpose  of  conducting  experiments  to  demonstrate  the 
safety  and  therapeutic  value  of  the  machine  and  to  present 
to  the  Food  and  Drug  Administration,  Washington,  D. 
C,  labeling  to  which  they  had  no  objection.  The  Claim- 
ant thereupon  shipped  the  47  devices  seized  to  his  place 
of  business  at  St.  Louis,  Missouri,  where  six  of  them 
were  reconditioned  from  a  physical  standpoint  to  the  satis- 
faction of  the  Department  of  Health,  Education,  and  Wel- 
fare,^ conducted  numerous  experiments  and  tests  under  the 
supervision  of  a  representative  of  the  Department  of 
Health,  Education,  and  Welfare,  satisfying  that  agency 
that  the  machines  had  therapeutic  value  and  submitted 
various  proposed  labels.  The  Department  has  no  objec- 
tion to  the  labeling  set  forth  as  Exhibit  A  attached  to  the 
Stipulation  of  Facts.  [Clk.  Tr.  pp.  20-27,  incl.]  Claim- 
ant thereupon  requested  the  Department  for  authority 
to  return  the  devices  in  question  to  their  owners.  [Clk. 
Tr.  p.  18.]  Whereupon  the  Department  refused  Claim- 
ant's request.  This  refusal  to  release  the  reconditioned 
devices  was  based  on  the  Department's  view  that  chiro- 
practors do  not  come  within  the  exemption  to  the  exemp- 
tions of  the  labeling  division  contained  in  21  U.  S.  C. 
352(f)  (1),  where  a  device  is  such  that  it  cannot  be  labeled 
with  adequate  directions  for  its  use.  That  these  exemp- 
tions contained  in  21  Code  of  Federal  Regulations,  Section 


^The  Food  and  Drug  Administration  was  placed  under  the  super- 
vision of  the  Department  of  Health,  Education,  and  Welfare  April 
11,  1953  Cf.  footnote  1.     [Clk.  Tr.  p.  27.] 
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1.106®  provide  that  where  adequate  labeling  cannot  be  af- 
fixed to  a  device  and  that  where  practitioners  are  licensed 
by  law  to  use  the  devices  that  the  device  may  be  labeled 
by  affixing  to  the  device  a  statement  that  federal  law  re- 
stricts the  sale  of  the  device  to  the  profession  so  licensed. 
The  Department  refused  to  allow  Appellant  permission 
to  distribute  the  devices  with  such  a  label  containing  the 
word  chiropractor.  Whereupon  Appellant  filed  the  motion 
in  the  District  Court,  subject  of  this  appeal.  That  in  con- 
nection with  this  motion  it  became  necessary  to  determine 
the  scope  of  the  practice  of  chiropractic  within  the  mean- 
ing of  the  Chiropractic  Act  of  the  State  of  California. 
Evidence  as  to  the  scope  of  the  practice  of  chiropractic 
on  November  7,  1922,  and  shortly  prior  thereto  (the  date 
of  the  passage  of  the  Act)  was  offered  by  way  of  af- 
fidavit and  exhibit. 


^21   Code  of  Federal  Regulations,  Section  1.106. 

"(d)  Exemption  for  prescription  devices 

"A  device  which,  because  of  any  potentiaHty  for  harmful  effect, 
or  the  method  of  its  use,  or  the  collateral  measures  necessary  to 
its  use,  is  not  safe  except  under  the  supervision  of  a  practitioner 
licensed  by  law  to  direct  the  use  of  such  device,  and  hence  for 
which  'adequate  directions  for  use'  cannot  be  prepared,  shall  be 
exempt  from  section  502(f)(1)  of  the  act  [21  U.  S.  C.  352(f)  (1)] 
if  all  the  following  conditions  are  met : 

******** 

"(2)  The  label  of  the  device  (other  than  surgical  instruments) 
bears : 

"(i)  The    statement    'Caution:      Federal    law    restricts    this 

device  to  sale  by  or  on  the  order  of  a  ,' 

the  blank  to  be  filled   in  with  the  word   'physician,'   'dentist,' 
'veterinarian,'  or  with  the  descriptive  designation  of  any  other 
practitioner    licensed    by    the    law    of    the    state    in    which    he 
practices  to  use  or  order  the  use  of  the  device;  and 
"(ii)  The  method  of  its  application  or  use. 

"(3)  The  labeling  of  the  device  (which  may  include  brochures 
readily  available  to  licensed  practitioners)  bears  information  as  to 
the  use  of  the  device  by  practitioners  licensed  by  law  to  use  it 
or  direct  its  use.     .     .     ." 
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Statement  of  Case. 

The  primary  question  is  whether  a  chiropractor,  who  is 
licensed  under  the  Cahfornia  Chiropractic  Act,  is  a  prac- 
titioner Hcensed  by  law  to  use  or  direct  the  use  of  devices 
such  as  the  six  reconditioned  ultrasonic  therapeutic  de- 
vices involved  in  this  case,  so  as  to  satisfy  the  require- 
ments of  21  C.  F.  R.,  Sec.  1.106(e),  as  amended,  and 
exempt  the  devices  from  complying  with  21  U.  S.  C.  352 

(f)(1). 

In  the  Stipulation  of  Facts  [Clk.  Tr.  p.  19,  line  5],  it 
is  agreed  that  Ultrasonic  therapy  cannot  be  employed 
safely  and  efficaciously  by  the  layman  in  self-medication, 
but  requires  competent  supervision  in  its  administration; 
that  adequate  directions  for  unsupervised  lay  use  cannot 
be  written  for  ultrasonic  devices,  within  the  meaning  of 
21  U.  S.  C.  352(f)(1).  It  is  further  agreed  that  inter- 
state distribution  which  would  not  violate  the  Federal 
Food,  Drug,  and  Cosmetic  Act  must  therefore  comply 
with  the  regulations  which  exempt  devices  from  bearing 
adequate  directions  for  use  in  their  labeling.  (21  C. 
F.  R.,  Sec.  1.106,  as  amended.)  One  provision  of  these 
regulations  exempts  a  device  which  is  shipped  to  "a 
practitioner  licensed  by  law  to  *  *  *  use  or  direct  the 
use  of  the  device."     (21  C.  F.  R.,  Sec.  1.106(e).) 

The  United  States  District  Court  in  ruling  upon  Appel- 
lant's motion  before  such  court  held  that  the  practice  of 
chiropractic  was  limited  to  the  following  definition: 

"Chiropractic  is  a  system  for  the  practice  of  ad- 
justing the  joints,  especially  of  the  spine,  by  hand,  for 
the  treatment  of  disease  and  ailments." 

Under  this  ruling  it  appears  that  chiropractors  would  be 
denied  the  use  of  any  and  all  devices  of  whatever  nature 
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and  be  limited  strictly  to  the  use  of  the  hands.  The  adop- 
tion of  this  limited  definition  of  chiropractic  would  prevent 
the  use  by  chiropractors  of  all  manner  of  devices  used  as 
adjunct  therapy  to  adjustment  of  the  spine.  Chiropractors 
in  this  state  have  used  various  devices  in  connection  with 
the  use  of  adjunct  therapy  since  long  prior  to  the  passage 
of  the  Chiropractic  Act  of  1922.  Among  such  devices 
are  the  general  use  of  all  types  of  diathermy,  galvanic  and 
sinusoidal  currents,  ultra  violet  light,  infra  red  light  and 
other  forms  of  light  and  sound  therapy  together  with  a 
variety  of  massage,  friction  and  vibratory  instruments. 

There  is  no  attempt  being  made  in  this  case  to  enlarge 
the  scope  of  chiropractic  under  the  provisions  of  the  Cali- 
fornia Chiropractic  Act.  Such  Act  provides  for  proper 
safeguards  in  Section  7  thereof,  to  the  effect  that  Chiro- 
practors are  not  authorized  to  practice  m.edicine,  surgery, 
osteopathy,  dentistry  or  optometry,  nor  use  any  drug 
or  medicine  now  or  hereafter  included  in  materia  medica. 
This  appeal  is  brought  to  contest  the  extremely  restrictive 
definition  of  chiropractic  adopted  by  the  District  Court 
and  to  clarify  the  scope  of  chiropractic  under  California 
Law  in  order  that  ethical  chiropractors  in  this  state  may 
be  protected  in  their  efforts  to  effectively  practice  their 
profession  and  not  have  the  scope  of  such  practice  con- 
tinuously subject  to  interpretation  by  the  lower  courts. 
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Specification  of  Errors. 

The  Appellant  contends  that  the  United  States  District 
Court  erred  in  the  following  particulars: 

1.  In  holding  that  the  practice  of  chiropractic  is  limited 
to  the  definition: 

"Chiropractic  is  a  system  for  the  practice  of  ad- 
justing the  joints,  especially  at  the  spine,  by  hand, 
for  the  treatment  of  disease  and  ailments." 

2.  In  holding  that: 

"Ultrasonic  therapy  *  *  *  jg  j^q^.  ^  ^^^^  of 
the  practice  of  chiropractic." 

3.  In  holding  that  the  practice  of  chiropractic  is  a  sta- 
tionary science  and  the  scope  of  practice  is  not  ex- 
panded by  scientific  developments  and  increasing 
educational  requirements  and  subjects  taught  in 
schools  of  chiropractic. 

4.  In  holding  that: 

"Ultrasonic  therapy  is  not  a  necessary  mechanical 
measure  incident  to  the  care  of  the  body  in  the 
practice  of  chiropractic." 

5.  In  holding  that: 

"A  chiropractor  licensed  under  the  laws  of  Cali- 
fornia is  not  authorized  to  use  or  direct  the  use 
of  the  ultrasonic  devices  under  seizure  in  this  case." 

6.  In  holding  that: 

"The  term  'necessary  mechanical  *  *  *  meas- 
ures incident  to  the  care  of  the  body'  as  used  in 
Section  7  of  the  California  Chiropractic  Act  fur- 
ther delineates  the  scope  of  a  licentiate's  authority 
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to  assure  his  right  to  use  only  such  measures  as 
are  necessary  and  incidental  to  the  care  of  the  body 
in  the  practice  of  chiropractic,  such  as  a  chiro- 
practic table." 

7.  In  holding  that: 

"Ultrasonic  therapy  is  a  part  of  the  practice  of 
medicine;  it  is  not  a  part  of  the  practice  of  chiro- 
practic nor  is  it  a  'necessary  mechanical  *  *  * 
measure  incident  to  the  care  of  the  body'  as  that 
term  is  used  in  Section  7  of  the  California  Chiro- 
practic Act." 

8.  In  holding  that: 

'The  ultrasonic  devices  under  seizure  in  this  case 
do  not  bear  adequate  directions  for  use  and  are 
not  exempt  from  that  requirement." 

9.  In  holding  that  the  Findings  were  supported  by  the 
evidence. 

10.    In  holding  that  the  conclusions  of  law  were  sup- 
ported by  the  Findings. 

Summary  of  Argument. 

Appellant's  argument  is  made  under  12  major  points. 
(See  topical  index.)  In  determining  the  primary  question 
of  this  appeal,  namely,  whether  a  chiropractor  licensed 
under  the  California  law  is  authorized  to  use  the  de- 
vices in  question,  it  is  necessary  to  define  and  determine 
the  scope  of  the  chiropractic  profession  on,  prior  and 
subsequent  to  November  7,  1922.  In  short  summary 
Appellant  submits  that  prior  to  the  passage  of  the  Chiro- 
practic Act  of  1922  the  practice  of  chiropractic  consisted 


—13— 

of  several  theories  and  methods  in  use  and  practiced  by 
those  licensed  under  the  Drugless  Practitioners  Act — 
there  was  no  well  known  or  defined  definition  of  the  scope 
of  chiropractic.  In  1922  when  the  Act  was  passed  the 
practice  consisted  of  the  adjustment  of  the  spine  together 
with  the  use  of  adjunct  therapy  practiced  by  the  Drug- 
less  Practitioner  and  the  scope  and  extent  of  which,  must 
be  determined  by  reference  to  that  which  was  taught  as 
chiropractic  in  schools  and  colleges. 

Physiotherapy  as  the  term  is  now  understood,  is,  and 
was,  v/ithin  the  scope  of  chiropractic,  it  being  one  of 
the  recognized  adjunct  therapies  advocated  and  used  by 
the  practicing  chiropractors  in  1922.  The  devices  in  ques- 
tion are  devices  intended  for  use  in  physiotherapy  treat- 
ment and  have  been  developed  along  with  other  scientific 
advancements  as  an  improvement  in  the  method  and  prac- 
tice in  this  field.  Chiropractic  is  not  a  stationary  method 
of  healing;  new  methods  and  scientific  advancements  in 
this  are  as  available  to  the  chiropractor  as  to  any  other 
profession  practicing  the  healing  arts. 

A  reexamination  of  the  scope  of  chiropractic  and  the 
cases  construing  the  Chiropractic  Act  reveal  that  the 
chiropractor  is  not  limited  solely  to  adjustment  of  the 
spine  by  hand  in  the  treatment  of  diseases  and  ailments. 
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T. 

The  Scope  of  the  Practice  of  Chiropractic  in  the  State 

of  California. 

The  practice  of  chiropractic  in  the  State  of  California 
is  authorized  under  and  by  virtue  of  the  Chiropractic  Act 
which  was  an  initiative  Act  passed  November  7,  1922, 
and  became  effective  on  December  21,  1922.  The  provi- 
sions of  this  Act  are  contained  in  the  appendix  attached 
hereto. 

A.     Background  o£  the  Practice  of  Chiropractic  in  the  State 

of  California. 

Prior  to  the  time  of  the  passage  of  the  Chiropractic 
Initiative  Act  of  1922,  all  of  the  systems  or  modes  of 
the  healing  of  the  sick  in  the  State  of  California  was 
regulated  by  the  Medical  Practice  Act,  now  repealed 
(Deering's  General  Laws,  1931  ed.,  Act.  4807).  Section 
17  of  this  Act  made  it  unlawful  to  practice  any  of  them 
without  a  certificate  which  could  be  obtained,  under  that 
Act,  only  from  the  Board  of  Medical  Examiners.  Sec- 
tion 8  of  the  Act  authorized  such  Board  to  issue  four 
forms  of  certificates,  designated  as  (1)  Physician  and 
Surgeon  Certificate;  (2)  Drugless  Practicioner's  Certi- 
ficate; (3)  Certificate  to  practice  Chiropody,  and  (4) 
Certificate  to  practice  Midwifery.  Chiropractors  were 
licensed  under  the  Drugless  Practitioner's  Certificate. 

Historically,  the  chiropractic  theory  was  first  noted  in 
about  1895  by  D.  D.  Palmer.  In  1903,  B.  J.  Palmer, 
the  son  of   D.   D.   Palmer,  advocated  this  science  as  a 
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system  for  the  prevention  and  curing  of  disease.  B.  J. 
Palmer,  as  the  founder  of  the  Palmer  College,  believed 
and  taught  that  all  disease  of  whatsoever  kind  and  na- 
ture could  be  prevented  or  cured  by  spinal  adjustment 
without  resort  to  any  kind  of  adjunct  therapy.  Practical 
experience  soon  taught  those  schooled  in  medical  and 
scientific  background  that  D.  D.  Palmer  and  B.  J.  Pal- 
mer adopted  theories  and  practices  that  were  erroneous 
when  used  in  the  cure  and  treatment  of  disease. 

Study  and  research  by  various  men  in  the  field  of 
chiropractic  adjustment  resulted  in  the  modification  of 
the  theories  and  practices  of  D.  D.  Palmer  and  B.  J. 
Palmer  as  well  as  new  theories  and  practices.  Long  prior 
to  1922  other  schools  of  chiropractic  had  developed  which 
disagreed  with  Palmer's  theories  and  which  advocated 
spinal  adjustment  together  with  adjunct  therapy  as  a 
method  for  the  treatment  of  various  diseases  and  ailments. 
As  an  example  of  this,  the  students  of  the  Eclectic  Col- 
lege of  Chiropractic  in  Los  Angeles,  later  the  Los  Angeles 
College  of  Chiropractic  between  the  years  1920  and  1924 
used  and  accepted  the  method  of  chiropractic  advocated  in 
one  of  their  text  books  entitled  "Spinal  Adjustments," 
published  in  1915  by  Arthur  L.  Forster,  Md.D.,  D.C. 
[App.  Ex.  P.] 

It  is  stated  on  page  4: 

"Palmer,  however,  fell  into  one  serious  error. 
He  did  as  so  many  before  him  have  done.  He  be- 
came overzealous.  He  claimed  that  all  disease  is  due 
to  subluxations  of  the  vertebrae  and  that  all  disease 
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could  be  eradicated  by  adjustment  of  the  vertebrae. 
Naturally,  such  views  could  not  be  subscribed  to  by 
anyone  with  a  liberal  training-  in  the  sciences  under- 
lying the  art  of  healing  and  especially,  one  with  a 
knowledge  of  pathology.  This  preliminary  training 
Palmer  lacked;  and  it  goes  without  saying  that  had 
he  possessed  such  knowledge,  he  would  not  have  made 
the  claims  which  he  did.  He  derided  all  other  forms 
of  therapy  and  persisted  in  his  original  views  to  the 
end.  Nevertheless,  while  the  advancement  made  in 
chiropractic  techniques  has  been  very  great,  and 
broader  views  now  obtain  among  the  profession  as  a 
whole,  still  to  Palmer  must  be  given  the  credit  for 
furnishing  the  impetus  which  carried  chiropractic  to 
a  recognition  of  its  wonderful  possibilities/^  (Em- 
phasis added.) 

"It  was,  however,  only  natural  that  of  all  his 
disciples  there  should  be  some  who  could  not  agree 
with  Palmer's  views  in  their  entirety.  And  such  a 
condition  of  affairs  really  did  arise.  There  were 
some  who  devised  what  they  considered  more  ac- 
curate methods  of  spinal  analysis  to  determine  the 
existence  of  possible  subluxations.  Others  orig- 
inated different  thrusts  for  the  adjustment  of  the 
different  kinds  of  subluxations.  Still  others,  in  ad- 
dition to  making  changes  in  the  manner  of  palpating 
and  the  forms  of  thrusts  applied,  incorporated  adjunct 
methods  of  physiological  therapy,  such  as  attention 
to  diet,  hydrotherapy,  massage,  et  cetera." 
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II. 
The  Theories  of  Chiropractic  Within  the  Meaning  of 
the  Chiropractic  Act  Taught  in  the  Schools  and 
Colleges  in  1922  and  Prior  Thereto. 

There  were  many  schools  and  colleges  of  chiropractic 
prior  to  1922  many  of  which  taught  chiropractic  theories 
and  methods  much  different  from  the  Palmer  School  previ- 
ously referred  to. 

Prior  to  1922,  Alva  A.  Gregory,  M.D.,  conducted  a 
chiropractic  school  known  as  the  Palmer-Gregory  College 
in  Oklahoma  City,  Oklahoma.  His  textbook  entitled, 
''Disease  and  Rational  Therapy,"  published  by  Palmer- 
Gregory  College  in  1913,  stated  as  follows: 

"The  following  methods  of  drugless  healing,  we 
believe  to  be  effective  methods  of  treatment,  and 
far  superior  to  the  ordinary  methods  of  drug  and 
surgical  practice  now  in  vogue. 

"We  do  not  believe  that  these  methods,  either  one 
or  all  of  them,  contain  all  the  virtue  there  is  in  the 
different  methods  of  the  healing  art,  but  we  do  be- 
lieve that  their  adoption  and  use  collectively,  will  re- 
duce human  suffering  by  combating  the  inroads  of 
disease  and  by  the  prevention  of  premature  death. 

"The  methods  which  we  recommend  and  use  in 
drugless  therapy,  we  enumerate  under  the  following 
heads : 

1.  Fasting. 

2.  Dieting. 

3.  Suggestion. 

4.  Elimination. 

5.  Spondylotherapy. 

6.  Rectal  dilation. 

7.  Physical  Culture." 
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Joy  M.  Loban,  D.C.,  Ph.C,  was  dean  of  the  Pittsburgh 
College  of  Chiropractic.  In  his  book  entitled  "Technic  and 
Practice  of  Chiropractic,"  published  by  Loban  Publish- 
ing Co.,  in  1918,  he  makes  the  following  statements  re- 
garding the  use  of  adjunct  therapy  in  connection  with 
chiropractic : 

"'There  are  many  methods  of  treating  disease  which 
are  more  or  less  beneficial  to  the  patient  just  as 
there  are  some  which  are  always  injurious.  Shall  we 
employ  such  of  these  methods  as  are  beneficial  as 
adjuncts  to  the  practice  of  Chiropractic?  Or  shall 
we  adhere  to  the  principle  that  the  treatment  of  dis- 
ease is  erroneous  and  the  adjustment  of  its  cause 
the  only  logical  method  of  procedure?  There  is  much 
to  be  said  on  both  sides  of  this  question  which  has 
so  long  agitated  the  profession. 

'Tn  the  class  of  beneficial  adjuncts  may  be  placed 
massage,  hydrotherapy,  spondylotherapy,  dietics, 
osteopathy,  Christian  Science,  suggestive  therapeutics, 
mechano-therapy  and  many  others.  Each  of  these 
has  its  field  of  usefulness ;  each  taken  alone  is  produc- 
tive of  some  good  in  some  cases  at  least.  Each  might 
possibly  augment  the  results  of  Chiropractic,  or 
hasten  them  in  some  cases,  if  judiciously  used.  By 
'judiciously  used'  we  mean  the  avoidance  of  any 
method  which  would  in  the  least  interfere  with  proper 
vertebral  adjustment  or  its  results  or  which  might 
carelessly  cause  subluxation.  Osteopathy  and  mech- 
ano-therapy frequently  cause  subluxation  because  of 
ignorance  on  the  part  of  their  users;  they  need  not 
do  so." 

Another  chiropractic  college  that  operated  prior  to  1922 
was  the  Carver  Chiropractic  College,  in  Oklahoma.  The 
dean  of  this  school  was  Willard  Carver,   L.L.B.,   D.C.. 
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In  his  textbook  entitled  "Carver's  Chiropractic  Analysis," 
published  by  Roycrafters  Co.  in  1900,  he  states  as  follows: 

"As  a  sequel  to  its  g^rowth,  the  science  of  Chiro- 
practic may  now  be  said  to  consist  of  two  principal 
parts:  (1)  The  science  of  function;  and  (2)  the 
science  of  adjustment. 

''The  science  of  function,  it  will  be  readily  seen, 
is  of  primary  and  vast  importance,  and  in  this  sense 
vastly  superior  to  the  second.  It  inherently  includes 
all  knowledge  of  anatomy,  physiology,  and  function, 
normal  and  abnormal,  which  again  includes  sympto- 
matology and  diagnosis. 

"The  science  of  adjustment,  while  of  secondary  im- 
portance from  the  standpoint  of  a  scholar  or  doctor, 
is  clearly  of  primary  importance  in  the  scope  of  its 
office,  which  goes  broadly  into  the  details  of  articu- 
lations, displacements,  impingements,  and  restora- 
tions, which,  it  may  be  easily  seen,  include  much 
anatomy  and  all  of  the  physiology  of  articulations. 
Adjustment  must  never  be  confused  with  adjusting, 
which  is  the  art  of  securing,  by  hand,  the  proper  rela- 
tion of  the  elements  of  a  joint.'' 

Another  school  of  chiropractic  was  operated  by  J.  S. 
Riley,  who  was  the  dean  of  the  Washington  School  of 
Chiropractic.  In  his  book  entitled,  "Science  and  Practice 
of  Chiropractic  with  Applied  Sciences,"  published  by  the 
author  in  1919,  he  reveals  that  this  school  of  chiropractic 
advocated  spinal  concussion  treatments  as  an  adjunct  to 
drugless  therapy.  This  school  advocated  the  use  of  a 
device  known  as  a  "concussor"  which  was  operated  by 
electric  current.  The  spinal  concussion  was  applied  to 
nerve  centers  as  distinguished  from  strictly  spinal  ad- 
justment. 
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Various  schools  of  chiropractic  are  referred  to  in  the 
Encyclopedia  Americana,  published  in  1922.  On  page 
568  under  the  general  category  of  Chiropractic  it  says: 

^'Education. — There  are  several  competent  schools. 
The  Palmer  School  of  Chiropractic  at  Davenport, 
Iowa,  is  the  oldest  and  one  of  the  largest.  The  course 
of  study  in  these  institutions  in  point  of  hours  equal 
4,037,  which  is  slightly  in  excess  of  the  average  four 
years  medical  school  excluding  the  hours  used  in 
medical  schools  for  materia  medica,  major  surgery, 
etc.  Studies  taught  are  anatomy,  physiology,  sympto- 
matology, pathology,  minor  surgery,  obstretrics, 
microscopy,  chemistry,  bacteriology,  gynecology, 
biology  (in  addition  to  which  are  those  original  to 
Chiropractic,  viz.,  cycles,  equations,  metric  system, 
serous  circulation,  intellectual  adoption,  adjustment, 
palpation,  nerve  tracing,  analysis,  chiropractic  ortho- 
pody,  anomology,  restoration,  spinography,  etc.). 
Among  the  other  modern  good  schools  is  the  Uni- 
versal Chiropractic  College,  also  located  at  Daven- 
port, Iowa;  The  Pittsburgh  College  of  Chiropractic; 
The  Carver  Chiropractic  College;  Oregon  Chiro- 
practic School;  Rudledge  Chiropractic  College.  These 
institutions  maintain  a  residual  course  of  sufficient 
length  in  which  100  per  cent  of  attendance  is  re- 
quired." 

Further  evidence  of  the  teachings  of  chiropractic  which 
differed  from  the  Palmer  theory  is  shown  from  excerpts 
from  text  books  used  by  some  of  the  schools  and  col- 
leges referred  to  in  the  Encyclopedia  Americana.  These 
excerpts  reveal  that  adjunct  therapy  was  advocated  along 
with  spinal  adjustment  for  the  treatment  of  disease  and 
ailments  prior  to  1922.  [See  App.  Ex.  B,  "Spinal  Ad- 
justment," by  Arthur  L.  Forster,  M.D.,  D.C.] 
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From  the  foregoing  it  is  evident  that  there  were  many 
schools  and  colleges  of  chiropractic,  other  than  the  Palmer 
College,  which  had  been  teaching  the  science  of  chiro- 
practic prior  to  the  Chiropractic  Initiative  Act  of  1922. 
Graduates  from  these  schools  were  practicing  chiro- 
practic in  the  State  of  California  prior  to  and  during 
the  year  1922  under  the  authority  of  the  Drugless  Prac- 
titioner's Certificate,  and  practiced  the  method  of  chiro- 
practic taught  and  advocated  by  their  particular  school 
or  college.  Consequently,  when  the  Initiative  Act  of 
1922  was  prepared  it  provided  in  Section  7^  thereof  that 
one  form  of  certificate  would  be  issued  by  the  Board  of 
Chiropractic  Examiners  which  was  designated  "license 
to  practice  chiropractic."  This  language  was  used  in 
Section  7  of  the  Chiropractic  Act  to  show  that  there 
would  be  but  one  certificate  for  all  schools  of  chiropractic 
as  distinguished  from  separate  certificates  for  each  of  the 
methods  taught  by  various  schools  or  colleges.  This  fact 
is  further  emphasized  by  Section  16  of  the  Chiropractic 
Act  which  provides  in  part  as  follows:  "Nor  shall  this 
Act  be  construed  so  as  to  discriminate  against  any  par- 
ticular school  of  chiropractic,  or  any  other  treatment  .  .  ." 
Throughout  the  Act  where  "schools  of  chiropractic"  are 
mentioned,  it  refers  to  the  various  theories  of  chiropractic 
being  taught  by  various  schools  at  that  time  as  distin- 


"^"Sec.  7.  One  form  of  certificate  shall  be  issued  by  the  Board  of 
Chiropractic  Examiners,  which  said  certificate  shall  be  designated 
"License  to  practice  chiropractic,"  which  license  shall  authorize 
the  holder  thereof  to  practice  chiroj^ractic  in  the  State  of  California 
as  taught  in  chirapractic  schools  or  colleges ;  and,  also,  to  use 
all  necessary  mechanical,  and  hygienic  and  sanitary  measures  inci- 
dent to  the  care  of  the  body,  but  shall  not  authorize  the  practice 
of  medicine,  surgery,  osteopathy,  denistry  or  o])tometry,  nor  the 
use  of  any  drug  or  medicine  now  or  hereafter  included  in 
materia  medica." 
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guishcd  from  the  actual  physical  location  of  schools  and' 
colleges  of  chiropractic.  Any  other  construction  would 
make  meaningless  the  provisions  in  Section  16  to  the  ef- 
fect that  the  Chiropractic  Act  should  not  be  construed  so 
as  to  discriminate  against  any  particular  school  of  chiro- 
practic. 

III. 

The  Chiropractic  Act  of  1922  Adopted  a  Broad  Defi- 
nition of  Chiropractic  Which  Included  the  Use  of 
Adjunct  Therapy  and  Methods  Previously  Used 
by  Practitioners  Under  the  Drugless  Practitioners 
Act. 

In  1922  and  for  some  time  prior  thereto  the  difference 
in  chiropractic  philosophy  had  developed  into  a  heated  con- 
troversy. The  advocates  of  the  Palmer  theory  and  tech- 
nique were  sometimes  referred  to  as  "straights"  while 
the  advocates  of  the  broader  theory  and  technique  of 
chiropractic  were  referred  to  as  "mixers."  The .  latter 
group  included  in  their  chiropractic  practice  other  methods 
of  treating  nerve  interference  not  only  at  the  spinal  verte- 
brae but  at  any  place  in  the  body  that  nerve  continuity 
was  occluded.  This  group  further  advocated  and  prac- 
ticed adjunct  therapy  to  accomplish  this  result.  Many  of 
the  so-called  "straights"  refused  to  become  licensed  under 
the  Drugless  Practitioners  Act  which  was  in  existence 
prior  to  the  Chiropractic  Act  of  1922.®     This  ultimately 


^The  minimum  educational  requirements  as  set  forth  in  the 
Drugless  Practitioners  Act  contained  in  Section  2231  of  the  Busi- 
ness and  Professions  Code,  repealed  by  the  addition  of  Section 
2232  and  Section  2497  of  the  Business  and  Professions  Code, 
Stats.   1949,  Ch.  23: 

"^2231.  Evidence  of  professional  instruction:  Duration  of 
courses:  Schedule  of  hours.  Each  applicant  shall  show  by  evidence 
satisfactory  to  the  board  that  he  has  attended  three  resident  courses 
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resulted  in  the  case  of  The  People  v.  Ray  S.  La  Barre 
(1924),  193  Cal.  388,  224  Pac.  750. 

In  this  case  quo  zvarranto  proceedings  were  instituted 
to  remove  the  five  members  of  the  first  State  Board  of 
Chiropractic  Examiners  appointed  by  the  Governor  under 
the  power  conferred  by  the  intitiative  measure  known  as 
the  Chiropractic  Act  of  1922.  Section  1  of  the  Act  pro- 
vided that 

"Each  member  of  the  Board  first  appointed  here- 
under shall  have  practiced  chiropractic  in  the  State 
of  California  for  a  period  of  three  years  next  preced- 
ing the  date  upon  which  this  act  takes  effect,  there- 
after appointees  shall  be  licentiates  hereunder    .    .    ." 

It  was  an  admitted  fact  in  the  case  that  none  of  the 
five  members   of   the   Board   of   Chiropractic   Examiners 


of  professional  instruction  in  a  school  approved  by  the  board,  but 
these  courses  need  not  necessarily  have  been  pursued  continuously 
or  consecutively.  Each  course  shall  not  have  been  of  less  than 
thirty-two  weeks  in  duration,  and  the  total  number  of  hours  for 
all  courses  shall  consist  of  three  thousand  hours  according  to  the 
following  schedule : 
"Group  1.     600  hours. 

Anatomy   485  hours 

Histology    115  hours 

Group  2.     500  hours. 

Elementary    chemistry   and    toxicology 200  hours 

Physiology    300  hours 

Group  3.     550  hours. 

Elementary    bacteriology 200  hours 

Hygiene    100  hours 

Pathology    250  hours 

Group  4.     500  hours. 

Diagnosis    500  hours 

Group  5.     500  hours. 

Manipulative    and    mechanical    therapy 500  hours 

Group  6.     350  hours. 

Gynecology   150  hours 

Obstetrics    200  hours 

Total    3000  hours" 
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appointed  under  the  Chiropractic  Act  was  ever  the  holder 
of  a  hcense  or  certificate  issued  by  the  State  Medical 
Board  to  practice  either  as  a  physician  and  surgeon  or  as 
a  drugless  practitioner.  It  was  admitted  that  all  treat- 
ments administered  by  the  members  of  the  Board  were 
done  without  authority  of  law  and  in  violation  of  the  law. 
It  was  further  stipulated  that  at  the  time  said  initiative 
act  went  into  effect  there  were  91  persons  lawfully  quali- 
fied to  practice  within  the  State  as  chiropractors  and  who 
had  been  actually  engaged  in  said  practice  for  the  term 
required  by  the  Act  under  the  authority  of  the  drugless 
practitioners  certificate. 

The  Supreme  Court  upheld  the  action  of  the  trial  court 
to  the  effect  that  the  appointees  were  wanting  in  the  legal 
qualifications  necessary  to  entitle  them  to  occupy  the  re- 
spective offices  to  which  they  had  been  appointed.  The 
Court  states  on  page  393 : 

"The  word  'practice'  means,  of  course,  engage- 
ment in  the  treatment  or  healing  of  the  sick  in  ac- 
cordance with  the  rules  which  the  state  in  the  ex- 
ercise of  the  police  power  has  prescribed.  It  is  not 
necessary  to  read  into  the  act,  as  appellants  so  vigor- 
ously insist,  the  word  'lawful'  or  'legal'  before  the 
word  'practice'  in  order  to  justify  the  conclusion  that 
the  act  contemplates  the  holding  of  a  license  under 
the  Medical  Practice  Act  as  a  prerequisite  for  eligi- 
bility on  the  part  of  an  appointee  to  membership  in 
said  board.  Lawfulness  is  a  fixed  element  which  in- 
heres in  every  statute." 

It  is  evident  from  the  foregoing  that  from  the  incep- 
tion of  the  California  Chiropractic  Act  the  practice  of 
chiropractic  was  not  limited  to  the  Palmer  theory  to  the 
effect  that  all  disease  could  be  cured  by  the  adjustment  of 
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the  spine  by  hand  but  included  the  use  of  adjunct  therapy. 
The  Act  contemplated  that  those  chiropractors,  practic- 
ing in  this  State,  under  the  Drugless  Practitioners  Cer- 
tificate, who  advocated  the  use  of  adjunct  therapy  would 
continue  to  practice  and  use  every  procedure  which  serves 
to  locate  and  correct  nerve  interference. 

IV. 

The  Manner  of  Determining  the  Scope  of  the  Practice 
of  Chiropractic  in  California. 

A.  An  Examination  of  the  California  Cases  on  the  Scope 
of  the  Practice  of  Chiropractic  Does  Not  Show  That 
There  Has  Been  a  Determination  of  the  Exact  Scope 
of  the  Practice  of  Chiropractic  Under  the  Chiropractic 
Act  of  1922,  as  Amended. 

It  appears  that  the  reason  for  the  lack  of  a  compre- 
hensive definition  of  the  practice  of  chiropractic  in  Cali- 
fornia has  been  that  the  courts  have  not  been  called  upon 
to  squarely  determine  this  question.  In  most  California 
cases  the  court  has  been  called  upon  to  determine  pri- 
marily a  criminal  issue  rather  than  to  define  the  full 
scope  of  the  practice  of  chiropractic.  From  the  earliest 
cases  the  California  courts  have  taken  the  position  that 
evidence  must  be  introduced  to  show  the  scope  and  prac- 
tice of  chiropractic  at  the  time  of  the  initiative  Chiro- 
practic Act  of  1922  and  in  the  absence  of  such  evidence 
the  courts  have  not  been  in  a  position  to  decide  the  pri- 
mary issue  presented  in  this  case. 

In  the  case  at  bar  evidence  has  been  presented  by  way 
of  affidavits  and  exhibits  to  the  court  in  support  of  ap- 
pellant's motion  that  is  sufficient  to  determine  this  ques- 
tion and  thus  in  an  examination  of  the  following  Cali- 
fornia cases  the  court  was  without  the  benefit  of  such 
evidence. 
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B.  The  California  Cases  on  This  Subject  Have  Been  Ex- 
amined and  Indicate  That  It  Is  the  Duty  of  the  Trial 
Court  to  Examine  Each  Case  With  Reference  to  the 
Evidence  as  to  Whether  or  Not  the  Particular  Phase 
Involved  Was  Within  the  Meaning  of  the  Term  and 
Scope  of  the  Practice  of  Chiropractic  of  the  State  of 
California. 

In  the  case  of  In  re  Hartman  (1935),  10  Cal.  App.  2d 
213.  a  licensed  chiropractor  was  charged  with  a  violation 
of  the  Chiropractic  Act  by  unlawfully  using  the  term 
physician  and  advertising  himself  as  such;  petitioner  in 
that  case  had  been  convicted  on  other  counts  charging 
him  with  the  possession  of  certain  hypodermic  instru- 
ments and  with  the  use  thereof.  The  court  held  that 
such  activity  on  the  part  of  the  chiropractor  could  not 
be  classed  as  a  measure  incident  to  the  care  of  the  body 
within  the  meaning  of  that  portion  of  Section  7  of  the 
Chiropractic  Act  which  states:  ".  .  .  and  also  to  use 
all  necessary  mechanical,  and  hygienic  and  sanitary  meas- 
ures incident  to  the  care  of  the  body  .  .  ."  Apparently 
no  effort  was  made  in  such  case  to  affirmatively  establish 
by  competent  evidence  what  the  scope  of  chiropractic  con- 
sists of  since  the  court  states  as  the  bottom  of  page  217: 

"It  cannot  be  told,  aside  from  the  evidence,  whether 
the  method  of  treatment  here  in  question  is  or  is  not 
a  part  of  the  practice  of  chiropractic.  What  con- 
stitutes chiropractic  and  what  is  included  in  such  a 
practice  is  not  defined  in  this  act  and  could  only  be 
determined  by  the  taking  of  evidence.  As  the  court 
said  in  Evans  v.  McGranaghan,  4  Cal.  App.  2d  202, 
41  P.  2d  937:  The  intent  of  the  statute  is  clear 
upon  its  face:  That  the  license  shall  authorize  the 
holder  to  practice  chiropractic  as  taught  in  chiro- 
practic schools  or  colleges.  But  the  court  has  no  way 
to  determine  the  scope  of  chiropractic  as  taught  in 
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such  schools  and  colleges  in  the  absence  of  evidence 
on  that  subject,  and  hence  a  resort  to  such  evidence 
would  be  proper/  Even  if  we  coidd  properly  review 
the  evidence  in  this  proceeding  there  is  no  evidence 
in  the  record  before  us  zuhich  zvould  support  a  find- 
ing that  the  use  of  a  hypodermic  needle  or  the  in- 
jection of  an  antitoxin  is  a  part  of  chiropractic  or 
included  in  whatever  is  covered  by  that  word  (em- 
phasis added),  and  no  evidence  to  the  effect  that  such 
forms  of  treatment  do  not  constitute  the  practice  of 
medicine.  On  the  other  hand,  the  only  evidence  in 
the  record  is  to  the  effect  that  two  physicians,  as  ex- 
pert witnesses,  would  testify  that  in  their  opinion 
these  things  constitute  the  practice  of  medicine  and 
surgery  and  that  a  licensed  chiropractor  as  an  expert 
witness  would  testify  that  in  his  opinion  the  methods 
in  question  would  not  constitute  a  part  of  the  practice 
of  chiropractic." 

In  the  case  of  Evans  v.  McGranaghan  (1935),  4  Cal. 
App.  2d  202,  41  P.  2d  937,  the  respondent  was  a  licensed 
chiropractor  and  entered  into  a  contract  in  writing  whereby 
respondent  agreed  to  treat  the  appellant  for  a  period  of 
one  year.  The  contract  contained  the  following  provi- 
sion: 

"The  said  services  shall  include  chiropractic  ad- 
jUvStment,  and  all  mechanical,  hygienic  and  sanitary 
measures  incident  to  the  care  of  the  body  deemed 
necessary  by  the  party  of  the  second  part  (respon- 
dent), and  such  mechanical,  hygienic  and  sanitary 
measures  shall  include  diet,  concussion,  traction,  ene- 
mas, diathermy,  sinusoidal,  galvanic,  Sunlite,  cold 
quartz,  massage,  baths,  hot  and  cold  packs,  manipu- 
lation, massage.  X-ray,  Laboratory  tests,  and  such 
other  like  measures,  provided  that  such  measures  or 
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modes  of  treatment  are  within  the  scope  of  the  prac- 
tice under  the  provisions  of  the  Chiropractic  Act  of 
California.     .     .     ." 

The  court  held  in  that  case  that  where  a  plaintiff  is 
seeking  a  construction  of  a  contract  which  depends  upon 
the  determination  of  the  scope  of  practice  allowed  to  the 
defendant  under  his  license  and  the  determination  of  such 
scope  of  practice  depends  upon  evidence,  it  is  incumbent 
upon  plaintiff'  to  produce  it  and  in  the  absence  of  such 
evidence,  the  court  would  not  take  testimony  for  the  pur- 
pose of  reversing  a  judgment.  The  court  states  on  page 
204: 

"As  we  construe  section  7  of  the  Chiropractic  Act 
it  authorizes  the  license  holder  to  practice  chiro- 
practic as  taught  in  chiropractic  schools  or  colleges, 
regardless  of  whether  such  practice  would  have  been 
construed  as  the  practice  of  medicine,  surgery,  osteo- 
pathy, denistry  or  optometry  prior  to  the  enactment 
of  the  Chiropractic  Act.  It  contains  no  definition  of 
'chiropractic  as  taught  in  chiropractic  schools  or  col- 
leges' and  hence  in  the  absence  of  evidence  on  that 
subject  it  is  impossible  of  precise  construction.  The 
act  further,  in  our  judgment,  authorizes  the  license 
holder  to  use  all  necessary  mechanical  and  hygienic 
and  sanitary  measures  incident  to  the  care  of  the  body 
v/hich  are  included  in  chiropractic  as  taught  in  chiro- 
practic schools  or  colleges,  if  any  there  be  (a  subject 
upon  which  in  the  absence  of  evidence  as  to  what  is 
included  in  chiropractic  as  so  taught  we  cannot  reach 
any  conclusion),  together  with  any  other  such  neces- 
sary mechanical,  hygienic  and  sanitary  measures  the 
use  of  which  would  not  constitute  the  practice  of 
medicine,  surgery,  osteopathy,  denistry  or  optometry, 
nor  involve  the  use  of  any  drug  or  medicine  now  or 
hereafter  included  in  materia  medica." 
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The  court  further  states  on  page  205  as  follows : 

".  .  .  that  in  order  to  determine  the  scope  of 
the  words  'chiropractic  as  taught  in  chiropractic 
schools  or  colleges'  resort  must  he  had  to  extrinsic 
evidence.  The  intent  of  the  statute  is  clear  upon  its 
face:  That  the  license  shall  authorise  the  holder  to 
practice  chiropractic  as  taught  in  chiropractic  schools 
or  colleges.  But  the  court  has  no  way  of  determin- 
ing the  scope  of  chiropractic  as  taught  in  such  schools 
and  colleges  in  the  absence  of  evidence  on  that  sub- 
ject, and  hence  a  resort  to  such  evidence  woidd  be 
proper.  (Emphasis  added.)  (People  v.  Borda,  105 
Cal.  636,  639,  640  [38  Pac.  1110] ;  59  C.  J.,  p.  1037.) 
This  ruling  comports  with  the  holding  of  the  appel- 
late department  of  the  Superior  Court  of  Los  Angeles 
County  in  People  v.  Schuster,  122  Cal.  App.  (Supp.) 
790,  794,  795  [10  Pac.  (2d)  204]." 

V. 

Evidence  Presented  in  the  District  Court  Reveals 
That  the  Subjects  Taught  in  Schools  and  Col- 
leges Prior  to  and  at  the  Time  of  the  Adoption 
of  the  Chiropractic  Act  of  1922  Did  Not  Restrict 
Chiropractic  to  Adjustment  of  the  Spine  by  Hand. 

The  Affidavits  of  Dr.  Lee  H.  Norcross,  D.  C,  Dr. 
Harold  A.  Houde,  D.  C.  and  Dr.  Carl  Eric  Hotchkiss, 
D.  C.  filed  in  support  of  Appellant's  Motion  for  Ad- 
ministrative Approval  along  with  the  exhibits  identified 
in  and  attached  to  the  Affidavits  shows  the  following: 

Dr.  Lee  H.  Norcross  D.  C,  enrolled  as  a  student  in 
the  Los  Angeles  College  of  Chiropractic  in  May,  1922 
and  graduated  from  said  College  on  May  2,  1924;  that 
he  subsequently  received  the  degree  of  Doctor  of  Naturo- 
pathy (N.  D.)  and  the  degree  of  Philosopher  of  Chiro- 
practic (Ph.  C).     Exhibit  "A"  attached  to  this  affidavit 
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sets  forth  the  subjects  which  he  took  at  this  college  be- 
tween May,  1922  and  May  2,  1924.  They  are  as 
follows : 

Anatomy  580  hours 

Histology  95  hours 

Elem.  Chem.  and  Toxicology  113  hours 

Physiology  224  hours 

Bacteriology  125>4  hours 

Hygiene  and  Sanitation  107^  hours 

Pathology  194  hours 

Diagnosis  or  Analysis  418  hours 

Chiropractic  Theory  and  Practice  516^  hours 

Obstetrics  and  Gynecology  109  hours 


Total  2,482>^  hours 

The  affidavit  of  Dr.  Harold  A.  Houde,  D.  C.  shows 
that  he  was  a  student  at  the  Los  Angeles  College  of 
Chiropractic  from  October,  1920  through  September, 
1922.  Photostatic  copies  of  his  record  was  marked 
Exhibit  "A"  and  a  photostatic  copy  of  the  course  of 
instruction  covering  4,000  hours  offered  to  students  of 
said  college  from  October,  1920  through  January,  1924 
marked  Exhibit  "B"  attached  to  the  affidavit  shows  the 
following. 

"Course  of  Instruction 
The  course  of  instruction  covers  4,000  hours  as  follows : 
Anatomy  800  Hrs. 

800  Hrs. 
100  Hrs. 
100  Hrs. 
200  Hrs. 
100  Hrs. 


I. 

Osteology 

n. 

Myology 

HI. 

Angiology 

IV. 

Brain 

V. 

Neurology 
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VT. 

Splanchnology 

100  Hrs. 

Vll. 

Regional  Anatomy 

100  Hrs. 

Histology 

100  Hrs. 

Embryology 

100  Hrs. 

Elementary  Chemistry  and  Toxicology 

100  Hrs. 

Orthopedics 

100  Hrs. 

Physiology 

200  Hrs. 

I. 

Physiology  of  Digestion 

50  Hrs. 

IT. 

Physiology  of  Circulation 

50  Hrs. 

III. 

Physiology    of    Respiration 

50  Hrs. 

IV. 

Physiology  of  the  Nerves 

50  Hrs. 

Bacteriology 

100  Hrs. 

Hygiene 

AND  Sanitation 

100  Hrs. 

Physics 

100  Hrs. 

Pathology 

(General  100  Hrs.,  Special  100  Hrs.) 

200  Hrs. 

Biology 

100  Hrs. 

Diagnosis 

850  Hrs. 

I. 

Infectious  and 

Systematic  Diseases 

100  Hrs. 

II. 

Pediatrics 

50  Hrs. 

III. 

Dermatology  and  Syphilis 

50  Hrs. 

IV. 

Physical  Diagnosis, 

Urine  Analysis,  X-ray 

200  Hrs. 

V. 

Nervous  and  Mental  Diseases 

200  Hrs. 

VI. 

Genito-Urinary  Diseases 

100  Hrs. 

VII. 

Eye,  Ear,  Nose  and 

Throat  Diseases 

100  Hrs. 

VIII. 

Geriatrics 

50  Hrs. 

Minor  S 

iURGERY 

100  Hrs. 

Chiropractic  Theory  and  Practice 

300  Hrs. 

Gynecology 

100  Hrs. 

Obstetrics 

200  Hrs. 

Actions 

of  Drugs 

50  Hrs. 
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Naturoi 

'ATiiic  Methods 

400  Hrs. 

I. 

Massage 

50  Hrs. 

II. 

Hydrotherapy 

100  Hrs. 

III. 

Dietetics 

50  Hrs. 

IV. 

Electrotherapy 

100  Hrs. 

V. 

Spondylotherapy 

25  Hrs. 

VI. 

Hyperemic    (Cupping) 

25  Hrs. 

VII. 

Psychology 

25  Hrs. 

VIII. 

Medical  Jurisprudence 

25  Hrs. 

4,000  Hrs. 
Also  800  Chiropractic  adjustments  are  required. 

The  affidavit  of  Dr.  Carl  Eric  Hotchkiss,  D.  C.  shows 
that  he  enrolled  in  the  Eclectic  College  of  Chiropractic 
June  1,  1920  and  graduated  on  June  1,  1921,  a  transcript 
of  the  hours  and  subjects  taken  attached  to  the  affidavit 
marked  Exhibit   "A"  shows  the   following: 

Anatomy  800  hours 

Physiology  300  hours 

Histology  150  hours 

Chemistry  and  Toxicology  200  hours 

Hygiene  and  Sanitation  100  hours 

Bacteriology  100  hours 

Pathology  200  hours 

Obstetrics  and  Gynecology  300  hours 

Diagnosis  or  Analysis  500  hours 

Chiropractic  Theory  and  Practice  600  hours 

Physical  Therapy  200  hours 

Minor  Surgery  75  hours 

X-ray  75  hours 

Total  3,600  hours 
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The  affidavits  referred  to  show  that  in  the  Los  An- 
geles College  of  Chiropractic  one  of  the  textbooks 
used  by  the  College  was  the  "Principles  and  Practice  of 
Spinal  Adjustment,"  by  Arthur  L.  Forster,  published  at 
Chicago,  the  National  School  of  Chiropractic,  copyright 
1915.  [App.  Ex.  B.]  These  affidavits  show  further  that 
at  the  time  of  the  passage  of  the  Chiropractic  Act  there 
were  several  theories  or  schools  of  Chiropractic,  a  ma- 
jority of  which  taught  and  advocated  the  broad  Forster 
definition  of  chiropractic  as  opposed  to  the  special  brand 
of  chiropractic  that  was  taught  by  the  Palmer  school. 

The  subjects  heretofore  set  forth  shows  what  was  actu- 
ally taught  in  the  Los  Angeles  Chiropractic  College 
prior  to  and  during  the  year  1922.  The  affidavits  show 
that  a  majority  of  the  colleges  in  California  taught  similar 
courses  or  subjects.  The  knowledge  of  what  was  taught 
in  such  schools  and  colleges  can  therefore  be  applied  to 
that  provision  of  Section  7  of  the  Chiropractic  Act  which 
defines  the  scope  of  "chiropractic"  as  .  .  .  "taught 
in  chiropractic  schools  and  colleges." 

Exhibit  "A"  attached  to  the  affidavit  of  Dr.  Carl  Eric 
Hotchkiss,  D.C.,  shows  that  200  hours  of  Physical 
Therapy  was  taught  at  the  Los  Angeles  College  of  Chiro- 
practic which  was  formerly  called  the  Eclectic  College 
of  Chiropractic. 
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VI. 

The  Use  of  Adjunct  Therapy  in  Addition  to  Spinal 
Adjustment  Was  Taught  in  Schools  and  Colleges 
Prior  to  and  During  the  Year  1922  and  Its  Use 
Is  Therefore  Included  Within  the  Meaning  of  the 
Term  Chiropractic  as  Defined  in  the  California 
Act. 

Appellant's  Exhibit  "B"  is  a  textbook  used  by  the  Los 
Angeles  Chiropractic  College  and  the  National  School  of 
Chiropractic  entitled  "Principles  and  Practice  of  Spinal 
Adjustment,"  by  Arthur  L.  Forster,  copyright,  1915,  by 
the  National  School  of  Chiropractic  in  Chicago,  Illinois. 
The  evidence  that  adjunct  therapy  was  taught  and  ad- 
vocated is  clear.  Commencing  on  page  386  it  is  stated 
as   follows : 

"It  may  be  asked,  why,  if  the  vertebral  subluxa- 
tions are  the  primary  and  predisposing  cause  of  a 
certain  disease,  will  adjustment  of  the  subluxated 
vertebrae  not  of  itself  cure  such  a  disease?  Why, 
on  the  other  hand,  are  accessory  methods  recom- 
mended ? 

''Adjunct  measures  are  used  in  the  treatment  of 
some  diseases  for  the  following  reasons.  (Emphasis 
added.) 

"1.  They  increase  or  add  to  the  effectiveness  of 
the  spinal  adjustment.  For  example,  in  chronic  con- 
stipation, while  the  restoration  of  the  nerve-supply 
of  the  bowel  is  accomplished  by  adjustment  of  the 
subluxated  vertebrae,  massage  is  recommended  to 
assist  the  bowels  in  evacuating  their  contents  until 
their  muscular  coat  has  regained  its  normal  tone;  cor- 
rection of  the  diet  is  necessary  to  make  the  work  of 
the  intestines  as  light  as  possible  during  the  period 
when  extra  demands  are  being  put  upon  them.     Ex- 
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erclses  are  valuable  in  building  up  the  muscular 
structures  of  the  body  and  consequently  also  of  the 
abdominal  walls  and  intestines.  During-  these  treat- 
ments spinal  adjustment  is  continued,  and  is  the 
prime  factor  in  the  restoration  of  normal  function. 
The  fact  that  other  methods  are  used  in  connection 
therewith  does  not  detract  from  the  merits  of  the 
spinal  adjustment,  since  these  adjunct  measures  are 
merely  assistive  agents,  in  any  case,  in  the  same 
manner  that  drugs  are,  be  it  constipation  or  any 
other  disease. 

**2.  Adjunct  measures  are  used  for  the  elimina- 
tion of  contributing  causes.  (Emphasis  added.)  For 
example,  if  the  patient  is  suffering  from  Bright's  dis- 
ease, the  contributing  causes  must  be  recognized 
and  attention  given  them.  It  is  evidently  not  sufficient 
in  a  case  of  this  kind  to  adjust  the  tenth  to  twelfth 
dorsal  vertebrae.  This  has  been  done  many  times, 
and  no  results  obtained;  and  yet  we  know  that  the 
nerves  emanating  from  these  spinal  segments  influ- 
ence the  kidneys  more  than  any  others.  For  this 
reason  a  careful  spinal  analysis  should  be  made  in 
all  cases  to  determine  the  existence  of  subluxations 
elsewhere.  It  would  be  manifestly  folly  to  permit 
a  patient  with  Bright's  disease  to  eat  irritating  foods, 
one  suffering  from  heart  disease  to  exercise  vio- 
lently, or  one  having  cirrhosis  of  the  liver  to  use 
alcohol.  On  the  other  hand,  a  proper  diet  should 
be  prescribed,  moderate  exercises  advised,  and  liquors 
interdicted  in  each  case  respectively. 

"3.  Nearly  all  diseases  are  accompanied  by  a 
greater  or  less  toxemia  of  some  kind  or  nature. 
It  is  true  that  restoration  of  the  functional  activity 
of  the  secretory  and  excretory  organs  through  spinal 
adjustments  will  ultimately  rid  the  organism  of  these 
toxins.      Nevertheless,    accessory    methods    greatly 
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assist  a  more  rapid  elimination  of  the  toxins  and 
make  the  spinal  adjustment  so  much  more  effective. 
(Emphasis  added.)  In  many  acute  diseases  it  is 
the  toxemia  which  produces  dangerous  symptoms, 
and  speedly  elimination  is  absohitely  necessary.  For 
this  reason,  adjustment  at  the  tenth  dorsal  segment 
which  stimulates  the  kidneys,  and  at  the  upper  lumbar 
segments  which  influence  the  bowels,  is  advised  in 
such  conditions.  In  connection  therewith  hot  baths, 
not  enemata,  etc.,  are  given  to  still  further  increase 
the  eliminative  function  of  the  skin  and  bowels. 

"4.  Dangerous  symptoms  may  arise  at  any  time  in 
the  course  of  some  diseases,  and  even  result  in 
the  patient's  death  before  the  cause  can  possibly 
be  corrected,  and  the  dangers  obviated,  by  spinal  ad- 
justment. The  temperature  in  an  acute  disease,  as 
typhoid  fever,  may  rise  to  a  degree  that  may  menace 
the  life  of  the  patient.  This  fever  is  due  to  an  unusu- 
ally virulent  toxemia  and  immediate  steps  must  be 
taken,  to  employ  not  only  spinal  adjustments,  but 
eliminative  measures,  and  combine  these  with  methods 
directed  against  the  fever  itself,  namely  cold  baths, 
sponges,  compresses,  etc.  Various  symptoms  must 
he  given  appropriate  treatment,  the  above  being  an 
example  illustrating  the  necessity  for  using  adjunct 
measures.      (Emphasis   added.) 

"5.  Other  measures  of  treatment  have  shown  their 
effectiveness  in  different  diseases,  and  should  there- 
fore be  used.  Spinal  adjustment  is  not  to  be  regarded 
as  all  in  all  in  the  treatment  of  disease  and  other  meas- 
ures which  are  of  proven  value  should  be  considered. 
Such  measures  as  massage,  hydrotherapy,  spinal  con- 
cussion, elimination,  diet,  exercises,  etc.,  may  be  suc- 
cessfully combined  with  spinal  adjustment.  (Em- 
phasis added.)  Reasons  for  the  desirability  of  using 
some   of    these   adjunct   measures    have   been   given 
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above.  These  illustrations  should  serve  to  show 
that  their  use  is  a  rational  and  logical  procedure,  yet 
does  not  detract  in  the  slightest  from  the  merits  of 
spinal  adjustment. 

"6.  Lastly,  there  are  certain  diseases  and  condi- 
tions that  are  impossible  of  cure  by  any  known 
method  of  treatment  and  it  would  therefore  be  folly 
to  employ  spinal  adjustment  in  them.  Such  diseases 
as  advanced  tuberculosis,  cancer,  etc.,  are  accom- 
panied by  such  profound  destruction  of  tissue  elements 
that  recovery  is  impossible.  Not  only  the  organs 
primarily  affected,  but  the  entire  'house  in  which  we 
live'  is  falling  to  pieces,  and  nothing  can  replace  that 
which  has  been  destroyed. 

"There  are  other  conditions  which  belong  so  mani- 
festly in  the  realm  of  surgery  that  attempts  to  re- 
lieve them  by  spinal  adjustment  alone  are  irrational 
and  ill-conceived,  and  show  an  ignorance  of  pathology. 
Most  tumors,  for  instance,  are  amenable  to  no 
treatment  other  than  excision." 

The  above  quotations  from  one  of  the  text  books  used 
prior  to  and  during  the  year  1922  is  uncontroverted  evi- 
dence that  the  use  of  adjunct  therapy  such  as  massage, 
hydrotherapy,  etc.,  was  taught  to  the  students  of  the  Los 
Angeles  College  of  Chiropractic  and  The  National  School 
of  Chiropractic  in  Chicago,  and  advocated  by  such  colleges 
as  part  of  the  chiropractic  treatment.  It  shows  further 
that  this  treatment  and  technique  basically  followed  the 
principle  that  chiropractic  is  the  maintenance  of  structural 
and  functional  integrity  of  the  nervous  system  as  being 
the  cause  of  disease  and  that  the  practice  of  chiropractic 
consists  of  the  use  of  any  and  all  techniques  and  means 
to  remove  nerve  interference  at  any  place  in  the  body 
including   the   vertebrae.     This   evidence    is   contrary   to 
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the  restrictive  definition  of  chiropractic  adopted  by  the 
United  States  District  Court  in  its  holding  that 

"Chiropractic  is  a  system  for  the  practice  of  ad- 
justing- the  joints,  especially  at  the  spine,  by  hand, 
for  the  treatment  of  disease  and  ailments." 

VII. 
Physiotherapy   Is   Included   in   the    Scope   of   Chiro- 
practic Practice  and  the  Ultrasonic  Instrument  in 
This  Case   Is  a   Therapeutic   Device   for   Use   in 
Physiotherapy  Treatment. 

Physiotherapy  has  been  defined  in  the  following  ways: 

The  American  Illusti^ated  Medical  Dictionary,  20th  Edi- 
tion, by  Dorland: 

"Therapy — physical.  The  treatment  of  disease  by 
physical  (nonmedical)  means,  such  as  heat,  massage, 
hydrotherapy,  exercise,  rest,  occupation  therapy, 
radiation,  and  electricity." 

Taber's   Cyclopedia  Medical  Dictionary: 

"Physical — therapy.  The  therapeutic  use  of  physi- 
cal agents  other  than  drugs. 

"It  comprises  the  use  of  physical,  chemical  and 
other  properties  of  heat,  light,  water,  electricity, 
massage,  exercise,  and  radiation." 

Webster's  New  International  Dictionary,  Second  Edi- 
tion, Unabridged,  with  Reference  History: 

"Physical  therapy.  Med.  The  treatment  of  dis- 
ease by  physical  and  mechanical  means,  as  by  mas- 
sage, regulated  exercise,  water,  light,  heat,  electricity, 
etc     .       .     ." 

The   1953   California   Legislature  defined  physio  ther- 
apy in  the  Physical  Therapy  Act  (Bus.  and  Prof.  Code, 
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Sees.  2601   and  2660)   effeetive  September   10,   1953,  as 
follows : 

"2601.  'Physical  therapy'  means  the  treatment  of 
any  bodily  or  mental  condition  of  any  person  by  the 
use  of  the  physical,  chemical,  and  other  properties  of 
heat,  light,  water  or  electricity,  and  by  massage  and 
active  or  passive  exercise.  The  use  of  roentgen  rays 
and  radium,  for  diagnostic  and  therapeutic  purposes, 
and  the  use  of  electricity  for  surgical  purposes,  and 
the  use  of  electricity  for  surgical  purposes,  includ- 
ing cauterization  are  not  authorized  under  the  term 
'physical  therapy'  as  used  herein. 

"2660.  The  term  'physical  therapy'  shall  mean 
the  treatment  of  any  bodily  or  mental  condition  of 
any  person  by  the  use  of  the  physical,  chemical  and 
other  properties  of  heat,  light,  water,  electricity, 
massage,  and  active  passive,  and  resistive  exercise. 
The  use  of  roentgen  rays  and  radium,  for  diagnostic 
and  therapeutic  purposes,  and  the  use  of  electricity 
for  surgical  purposes,  including  cauterization,  are 
not  authorized  under  the  term  'physical  therapy'  as 
used  herein,  and  a  license  issued  hereunder  shall  not 
authorize  the  diagnosis  of  disease." 

These  definitions  find  their  origin  through  common 
usage  among  all  the  professions,  including  the  medical, 
osteopathic,  chiropractic  and  others.  The  recent  statute 
of  the  California  Legislature  regulating  physiotherapy, 
hereinbefore  referred  to,  indicates  that  the  State  Legisla- 
ture considers  that  physiotherapy  methods  are  available 
to  chiropractors.  The  statute  itself  contains  an  exception 
with  regard  to  persons  authorized  to  use  physiotherapy 
measures  under  an  initiative  act.  Section  2665,  Deering's 
California  Business  and  Professions  Code,  states  as  fol- 
lows. 


"One  year  from  the  effective  date  of  this  act,  no 
person  not  Hcensed  under  this  chapter  shall  practice 
physical  therapy  in  this  State  for  compensation  re- 
ceived or  expected;  provided,  however,  that  this  pro- 
hibition shall  not  apply  to  any  of  the  following: 

"(a)  Any  activities  authorized  by  their  licenses 
on  the  part  of  any  persons  licensed  under  this  code 
or  ajty  initiative  act.     *     *     *." 

The  only  initiative  measures  relating  to  the  practice  of 
the  healing  arts  in  this  state  are  the  measures  dealing 
with  osteopathy  and  chiropractic.  The  measure  dealing 
with  osteopathy  gives  the  osteopathic  physicians  the  same 
rights  and  duties  as  medical  doctors  and  refers  directly 
to  the  provisions  of  the  Business  and  Professions  Code 
which  embody  the  old  Medical  Practice  Act.  The  Chiro- 
practic Act  alone  sets  up  an  independent  type  of  practice 
and  undoubtedly  is  the  Act  to  which  the  legislature  made 
reference  in  the  Physical  Therapy  Act. 

In  the  1955  Report  to  the  CaHfornia  Legislature,  made 
by  the  Senate  Interim  Committee  on  Licensing  Business 
and  Professions,  published  by  the  Senate  of  the  State  of 
California,  March  15,  1955,  representatives  of  the  naturo- 
pathic profession  appeared  before  the  Committee  appeal- 
ing for  licensure  within  the  healing  arts  classification. 
Their  request  was  denied  by  the  Committee.  The  Com- 
mittee, after  comparing  the  educational  prerequisites  of 
naturopathy  and  chiropractic,  stated  in  their  report  at 
page  96: 

"It  would  appear,  therefore,  that  a  person  obtain 
ing  the  general  basic  knowledge  required  to  become 
a  naturopath  is  simultaneously  obtaining  the  gen- 
eral basic  knowledge  required  to  become  a  chiroprac- 
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tor  and   could,   therefore,   seek   to   comply   with   the 
requirements  for  entrance  to  the  latter  profession. 

"Again,  the  scope  of  practice  of  the  two  groups 
seems  quite  similar.  Unfortunately,  there  is  no  ade- 
quate definition  of  chiropractic  now  contained  in 
the  law  but  as  observed  above  the  courts  in  the  case 
of  Oosterveen  v.  Board  of  Medical  Examiners  (112 
C.  A.  201,  246  P.  2d  136)  held  that  a  chiropractor 
may  perform  almost  every  function  contained  within 
the  general  definition  of  naturopathy.  For  these 
reasons,  the  committee,  therefore,  feels  that  the  State 
may  be  providing  a  method  by  which  this  general 
school  of  thought  of  the  healing  arts  may  be  practiced 
under  the  authority  of  a  license  for  doctor  of  chiro- 
practic." 

This  expression  of  the  Senate  Interim  Committee  fur- 
ther bears  out  the  attitude  of  the  Legislature  regarding  the 
authority  of  the  chiropractic  profession  under  the  Act 
of  1922  to  use  adjunct  therapeutical  measures  of  which 
physiotherapy  is  one. 

A  case  in  which  evidence  was  presented  as  to  the  scope 
of  chiropractic  and  the  use  of  physiotherapy,  was  the  un- 
reported case  of  Percy  Purviance  v.  Charles  Brockman 
which  was  tried  in  the  Superior  Court  of  the  State  of 
California  in  and  for  the  County  of  Amador.  This  case 
was  tried  in  1939  and  bears  the  Superior  Court  No.  4284. 
The  case  involved  an  action  in  declaratory  relief  instituted 
by  the  plaintiff  under  Section  1060  of  the  Code  of  Civil 
Procedure  to  obtain  a  declaration  of  his  rights  and  duties 
concerning  a  contract  previously  entered  into  by  the  i)ar- 
ties.  Both  the  plaintiff  and  defendant  were  licensed 
chiropractors  and  the  contract  provided  that  plaintiff  was 
to  "work  in  the  offices  of  the  defendant  under  the  dircc- 
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tions  of  the  defendant,  beginning  November  15,  1938,  and 
to  treat  patients  of  the  defendant  and  practice  chiropractic 
as  taught  in  chiropractic  schools  and  colleges,  and  also  to 
use  all  necessary  mechanical,  hygenic  and  sanitary  mea- 
sures incident  to  the  care  of  the  body,  and  shall  include 
hydrotherapy,  electrotherapy,  light,  heat,  hot  and  cold 
packs,  diet,  massage,  enemas,  together  with  anatomical 
and  manual  manipulations,  on  patients  of  the  defendant. 
Defendant  subsequently  refused  to  permit  plaintiff  to  do 
the  things  enumerated  in  the  contract  upon  the  ground  that 
it  might  be  held  that  such  services  and  practice  did  not 
come  within  the  rights  or  powers  of  one  holding  a  license 
as  a  chiropractor,  and  that  by  becoming  a  party  to  such 
acts,  defendant  might  expose  himself  to  prosecution.  The 
court  held  the  contract  valid  in  this  case  stating  that  the 
evidence  showed  that  hydrotherapy,  electrotherapy,  light, 
heat,  hot  and  cold  packs,  diet,  massage,  enemas,  together 
with  anatomical  and  manual  manipulations,  were  taught  as 
chiropractic  in  chiropractic  schools  and  colleges.  The 
court  also  held  that: 

"The  Chiropractic  Act  also  provides  that  in  addi- 
tion to  the  practice  of  chiropractic  as  taught  in  chiro- 
practic schools  and  colleges  that  the  license  authorizes 
the  holder  'and,  to  use  all  necessary  mechanical  and 
hygenic  and  sanitary  measures  incident  to  the  care  of 
the  body'  but  shall  not  authorize  the  practice  of  medi- 
cine. 

"To  show  that  these  things  mentioned  in  the  con- 
tract, namely:  hydrotherapy,  electrotherapy,  light, 
heat,  hot  and  cold  packs,  diet,  massage,  enemas,  to- 
gether with  anatomical  and  manual  manipulations,  are 
not  the  practice  of  medicine  under  the  Medical  Prac- 
tice Act  which  is  now  found  in  the  Business  and  Pro- 
fessions  Code  of   California  in   Section  2138,   'The 
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drugless  practitioners  certificate  authorizes  the  holder 
to  treat  diseases,  injuries,  deformities,  or  other  physi- 
cal or  mental  conditions  without  the  use  of  drugs  or 
what  are  known  as  medical  preparations  and  without 
in  any  manner  severing  or  penetrating  any  of  the 
tissues  of  human  being  except  the  severing  of  the 
umbilical  cord.'  It  also  authorizes  the  general  and 
local  application  or  use  of  any  and  all  manipulative, 
electro-therapeutical,  hydro-therapeutical,  dietary  and 
psychological  methods  of  treating  the  sick  or  afflicted, 
including  physiotherapy,  physical  therapy,  colonic 
therapy.' 

''It  is  manifestly  evident  if  these  things  mentioned 
in  the  Drugless  Practitioner  s  Certificate  are  not  the 
practice  of  medicine  under  the  Medical  Act,  thoi  they 
are  not  the  practice  of  medicine  under  the  Chiroprac- 
tic Act."     (Emphasis  added.) 

"In  the  case  of  People  v.  La  Barre,  193  Cal.  388, 
the  Supreme  Court  said  relative  to  the  Chiropractic 
Act:  'The  initiative  was  intended  to  accomplish  the 
same  object  that  all  general  health  laws  are  designed 
to  accomplish  and  is  in  pari  materia  with  all  other 
acts  regulating  the  same  general  subject.' 

"The  Medical  Law  does  not  provide  for  the  teach- 
ing of  physical  therapy,  and  the  curricula  of  the  State 
University  Medical  College  has  no  course  provided  in 
it;  and  the  same  can  be  said  of  Stanford  University 
Medical  School  and  as  chiropractic  colleges  do  teach 
physiotherapy  then  it  belongs  to  the  chiropractors  as 
a  prior  arts  right. 

"And  Section  18  of  the  Chiropractic  Act  provides: 
'Nothing  herein  shall  be  construed  as  repealing  the 
Medical  Practice  Act  of  June  2,  1913,  or  any  subse- 
quent amendments  thereof,  except  in  so  far  as  that 
act  or  said  amendment  may  conflict  with  the  provi- 
sions of  this  act  as  applied  to  persons  licensed  under 
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this  act,  to  which  extent  any  and  all  acts  or  parts  of 
acts  in  conflict  herewith  are  hereby  repealed.'  The 
use  of  the  things  mentioned  in  the  contract  are  not 
the  practice  of  medicine  and  are  permitted  to  the 
use  of  the  chiropractor  under  the  scope  of  a  chiro- 
practic license." 

The  above  decision  cannot  be  reconciled  with  the  hold- 
ings in  the  cases  of  People  v.  Fowler  (infra),  and  People 
V.  Mang'mgli  (infra).  The  case  however,  was  not  a  crim- 
inal matter  and  the  court  had  an  opportunity  to  consider 
the  scope  of  chiropractic  as  the  primary  issue  involved. 

In  the  case  of  Oosterveen  v.  Board  of  Medical  Exam- 
iners (1952),  112  Cal.  App.  2d  201,  246  P.  2d  136,  re- 
ferred to  in  the  Committee  Report  previously  referred  to, 
the  appellants  were  graduate  naturopaths  and  chiroprac- 
tors, not  licensed  to  practice  in  the  State  of  California. 
The  practice  of  naturopathy  in  the  state  of  California 
without  being  licensed  in  one  of  the  healing  arts  is  a  vio- 
lation of  the  Business  and  Professions  Code,  Section  2141. 

There  is  no  provision  in  California  State  law  for  the 
issuance  of  a  license  to  practice  naturopathy  since  the  re- 
peal of  the  Drugless  Practitioners  Act  in  1949.  The  trial 
court  defined  naturopathy  as  follows : 

"That  Naturopathy  is  a  mode  of  healing  that  at- 
tempts to  restore  and  maintain  health  by  the  use  of 
Hght,  air,  water,  clay,  heat,  rest,  diet,  herbs,  elec- 
tricity, massage,  Swedish  movements,  suggestive 
therapeutics,  chiropractic,  magnetism,  physical  and 
mental  culture,  and  does  not  advocate  the  use  of  drugs 
and  medicines  but  does  advocate  the  use  of  'dietary 
supplements'  which  said  dietary  supplements  include 
all  substances  found  in  nature,  including  those  sub- 
stances found  in  herbs,  the  earth  and  animal  tissues, 


whether  raw  or  refined,  and  it  does  not  include  the 
use   of   surgery    or   the   penetration   of   the   tissues; 

The  defendant  Board  of  Medical  Examiners  agreed 
with  the  conclusion  of  the  trial  court:  "That  the  methods 
of  naturopaths  may  he  employed  by  licensed  chiropractors 
.     .     ."     The  court  quoted  on  page  106  as  follows: 

"It  is  of  common  knowledge  that  nature  is  the 
indispensable  healing  agency  and  that  practitioners 
of  medicine  and  surgery,  osteopathy  and  chiropractic 
make  use  of  the  curative  qualities  of  light,  air,  water, 
rest,  diet  and  physical  and  mental  culture  in  connec- 
tion with  the  agencies  peculiar  to  their  several  sys- 
tems of  healing." 

The  court  further  stated: 

"Plaintiffs,  being  unlicensed,  may  not,  under  the 
present  law,  practice  at  all.  Even  if  they  should 
become  licensed  as  physicians  and  surgeons  or  chiro- 
practors, they  could  not  practice  naturopathy  in  its 
true  sense,  inasmuch  as  they  could  not  use  the  title 
'Naturopath'  or  'N.D.'  nor  hold  themselves  out  as 
such.  But  they  must  become  licensed  either  as  physi- 
cians and  surgeons  (which  now  includes  osteopaths) 
or  as  chiropractors  in  order  to  employ  their  methods." 

The  decision  of  the  court  in  this  case  was  the  primary 
reason  that  the  legislative  committee  investigating  the 
advisability  of  having  separate  licenses  for  Naturapaths 
reported  that  this  was  unnecessary  because  chiropractors 
and  others  could  perform  almost  every  function  contained 
within  the  definition  of  Naturopathy.  The  court  in  de- 
ciding that  chiropractors  could  perform  the  functions  of  a 
Naturopath  necessarily  rejected  the  proposition  that  the 
scope  of  chiropractic  is  limited  to  spinal  adjustment  as 
advocated  by  the  Palmer  school  of  chiropractic. 
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VIII. 
The  Ultrasonic  Instrument  Is  a  Therapeutic  Instru- 
ment  for   Use   in   Physiotherapy  Treatment. 

The  ultrasonic  device  was  designed  mainly  for  use  by 
practicing  physiotherapists,  chiropractors,  osteopaths,  and 
physicians  in  conjunction  with  other  forms  of  treatment. 
The  device  is  calibrated  to  put  out  one  half  of  a  watt  per 
square  centimeter  of  the  transducer  head  which  is  not 
harmful  in  the  hands  of  persons  authorized  by  law  to  use 
it.  The  physician  normally  uses  an  output  of  energy  from 
3  to  6  watts  per  square  centimeter  of  the  transducer  head. 
The  instrument  is  used  in  the  treatment  of  two  diseases, 
bursitis  and  osteoarthritis.  It  was  conceived  and  manu- 
factured as  a  physiotherapy  device  which,  in  effect,  ac- 
complishes a  deep  massage  and  is  therefore  valuable  for 
use  as  a  physiotherapy  instrument  together  with  the  treat- 
ment of  the  two  diseases  mentioned  above.  The  massage 
is  accomplished  by  the  application  of  high  frequency  sound 
waves  producing  rapidly  alternating  compressions  and 
rarifications  within  the  tissues.  When  such  therapy  is 
applied  to  the  surface  of  the  body  therapeutically,  the 
sound  waves  penetrate  and  relieve  congestion  in  tissues 
beneath  the  surface.  As  an  adjunct  therapy  instrument 
it  is  used  to  speed  up  removal  of  nerve  interference,  and 
ameliorate  severe  reactions  reducing  muscle  spasm  and 
relieving  pain.  It  has  had  considerable  use  by  athletic 
organizations  for  the  treatment  of  ailments  such  as  set 
forth  above. 
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IX. 

The  Law  Governing  Chiropractic  Is  a  Creature  of 
State  Statute  and  Its  Scope  Should  Be  De- 
termined Strictly  in  Accordance  With  the  Law 
of  the  Particular  State  Involved. 

The  California  decisions  dealing-  with  the  scope  of  chiro- 
practic indicate  that  the  courts  did  not  have  presented  the 
evidence  that  is  available  in  this  case.  Possibly  the  reason 
is  that  most  of  the  cases  were  criminal  in  nature  and 
hence  the  prime  issue  has  never  been  the  true  scope  of 
chiropractic  but  rather  the  guilt  or  innocence  of  the  de- 
fendant. In  most  instances  the  defendant  was  a  chiro- 
practor who  advocated  the  scope  of  his  chiropractic  li- 
cense as  a  defense  without  introducing  sufficient  evidence 
to  show  the  court  what  the  scope  of  chiropractic  was  meant 
to  be  under  the  Initiative  Act  of  1922.  The  courts  have 
commented  upon  deciding  the  scope  of  chiropractic  in  the 
absence  of  such  evidence.  See  Evans  v.  McGranagImn 
(1935),  4  Cal.  App.  2d  202,  41  P.  2d  937,  and  In  re  Hart- 
man  (1935),  10  Cal.  App.  2d  213,  51  P.  2d  1104. 

One  such  case  was  the  case  of  People  v.  Foivler,  32 
Cal.  App.  2d  Supp.  737,  84  P.  2d  326,  330-331  (App. 
Dept.,  Superior  Ct.,  L.  A.  County,  1938).  This  was  a 
criminal  case  in  which  the  defendant  was  charged  with 
violating  Section  2141  of  the  Business  and  Professions 
Code.  Defendant  was  charged  with  practicing  "a  system 
and  mode  of  treating  the  sick  and  afflicted",  and  "diag- 
nosed, treated,  operated  for  and  prescribed  for  an  ailment, 
blemish,  deformity,  disease,  disfigurement,  disorder,  in- 
jury and  other  mental  and  physical  condition"  of  a  named 
person,  without  having  a  valid  unrevoked  certificate  au- 
thorizing him  to  do  so,  issued  by  the  board  of  medical 
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examiners  or  the  board  of  osteopathic  examiners.  The 
defendant  was  a  duly  licensed  chiropractor  and  he  con- 
tended that  what  he  did  was  authorized  by  his  chiropractic 
license.  The  defendant  alleged  that  by  reason  of  the  pro- 
visions of  the  Chiropractic  Act  (enacted  in  1922  as  an 
initiative  measure;  Stats.  1923,  Deering's  Gen.  Laws,  1937 
Ed.,  Act  4811)  the  complaint  must,  in  order  to  charge  a 
public  offense,  negative  the  possession  by  the  defendant  of 
a  license  issued  under  that  act  by  the  board  of  chiroprac- 
tic examiners,  or  else  allege  that  the  acts  done  were  not 
such  as  could  lawfully  be  done  under  such  a  license.  The 
court  held  the  complaint  to  be  sufficient  thereby  upholding 
the  action  of  the  trial  court  (Municipal).  Commencing  on 
page  745  the  court  ran  the  gauntlet  of  definitions  of 
chiropractic  citing  certain  dictionaries  and  decisions  from 
other  jurisdictions.  All  of  the  definitions  used  in  the  de- 
cision restricted  chiropractors  to  adjustment  of  the  spine 
by  hand.  For  example,  the  court  cites  the  Standard  Dic- 
tionary, 1913  edition,  defining  chiropractic  as  "A  drug- 
less  method  of  treating  disease  chiefly  by  manipulation  of 
the  spinal  column."  On  page  746  the  court  refers  to 
other  definitions,  two  of  which  are  as  follows: 

"A  system  of  therapeutic  treatment  for  various 
diseases,  through  the  adjusting  of  articulations  of  the 
human  body,  particularly  those  of  the  spine,  with  the 
object  of  relieving  pressure  or  tension  upon  nerve 
filaments.  The  operations  are  performed  with  the 
hands,  no  drugs  being  administered  (taken  from 
Nelson's  Encyclopedia),  and  a  system  of  manipula- 
tions which  aims  to  cure  disease  by  the  mechanical  re- 
storation of  displaced  or  subluxated  bones,  especially 
the  vertebrae,  to  their  normal  relation  (from  Inter- 
national   Encyclopedia  ) . " 
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Some  of  these  definitions  of  chiropractors  are  not  con- 
trary to  the  position  taken  by  the  Appellant  in  this  appeal. 
For  example  appellant  does  not  dispute  the  definition  of 
chiropractic  which  states  that  it  is  a  drugless  method  treat- 
ing disease  chiefly  by  manipulation  of  the  spinal  column. 
The  conclusion  that  chiropractic  is  limited  strictly  to  mani- 
pulation of  the  spinal  column  by  hand  is  however  disputed. 
An  examination  of  the  laws  of  other  states  reveals  such  a 
wide  variance  in  defining-  the  scope  of  chiropractic  that  it 
becomes  necessary  to  examine  the  scope  strictly  in  accord- 
ance with  the  definition  of  the  particular  state  involved. 

Examples  of  this  wide  variance  can  be  seen  by  referring 
to  definitions  of  chiropractic  used  by  some  of  the  other 
states. 

The  Arizona  law  provides 

"licensee  may  adjust  by  hand  any  articulations  of 
the  spinal  column  but  may  not  prescribe  for  or  ad- 
minister any  medicine  or  drugs,  practice  major  or 
minor  surgery  obstetrics,  or  any  other  branch  of 
medicine,  or  practice  osteopathy." 

Sees.  67-704  A.  C.  A.,  1939. 

In  New  Mexico  the  scope  of  chiropractic  is  defined  as 
follows : 

".  .  .  Said  license,  when  granted  by  said  Board 
of  Chiropractic  Examiners,  shall  entitle  the  holder 
thereof  to  diagnose  and  treat  diseases,  injuries,  de- 
formities or  other  physical  or  mental  conditions,  by 
the  use  of  any  or  all  methods  as  herein  provided,  such 
as  palpating,  diagnosing,  adjusting  and  treating  di- 
seases, injuries  and  defects  of  human  beings  by  the 
application  of  manipulative  manual  and  mechanical 
means,  including  all  natural  agencies  imbued  with  the 
healing  act,  such  as  food,  water,  heat,  cold,  electricity, 
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vacuum  cupping  and  drugless  appliances,  without  the 
use  of  drugs  or  what  are  commonly  known  as  medi- 
cinal preparations,  or  in  any  manner  severing  or 
penetrating  any  of  the  tissues  of  the  human  body, 
known  as  surgery;     .     .     ." 

New  Mexico  Statutes,  1953  Ann.,  Chap.  67,  Art. 
3,  Sec.  67,  pp.  3-4. 

The  Idaho  law  defines  the  practice  of  chiropractic  as 
follows : 

"54-712.  Practice  of  chiropractic  defined. — Any 
licentiate  under  this  chapter  may  adjust  any  dis- 
placed segment  of  the  vertebral  column  or  any  dis- 
placed tissue  of  any  kind  or  nature,  for  the  purpose 
of  removing  occlusion  of  nerve  stimulus  in  the  bodies 
of  human  beings,  and  practice  physiotherapy,  elec- 
trotherapy, hydrotherapy,  as  taught  in  chiropractic 
schools  and  colleges,  but  nothing  herein  contained  shall 
allow  any  licentiate  to  prescribe  medicine,  perform 
surgical  operations  or  practice  obstetrics." 

Idaho  Code,  Sees.  54-712. 

The  State  of  Nevada  defines  chiropractic  as  follows: 

"Chiropractic  is  defined  to  be  the  science,  art  and 
practice  of  palpating  and  adjusting  the  articulations 
of  the  human  body  by  hand,  the  use  of  physiotherapy, 
hygenic,  nutritive  and  sanitary  measures  and  all 
methods  of  diagnosis ;  provided,  however,  that  in  such 
diagnosis  no  piercing  or  severing  of  body  tissues  shall 
be  permitted,  save  and  except  for  the  drawing  of 
blood  for  diagnostic  purposes  only.  Nothing  in  this 
act  shall  be  construed  to  permit  a  chiropractor  to 
practice  medicine,  surgery,  obstetrics,  osteopathy,  den- 
tistry, optometry  or  chiropody." 

Nevada  Compiled  Laws,  Sec.  1084. 
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In  the  State  of  Ohio  certificates  are  issued  for  each  of 
the  limited  branches  Hsted  in  the  Ohio  law.  This  is  set 
forth  as 

''Sec.  4731.15  (1274.1).  Examination  and  regis- 
tration of  practitioners  of  limited  branches  of  medi- 
cine or  surgery. 

"The  state  medical  board  shall  also  examine  and 
register  persons  desiring  to  practice  any  limited 
branch  of  medicine  or  surgery,  and  shall  establish 
rules  and  regulations  governing  such  limited  practice. 
Such  limited  branches  of  medicine  or  surgery  shall 
include  chiropractic,  naprapathy,  spondylotherapy, 
mechanotherapy,  neuropathy,  electrotherapy,  hydro- 
therapy, suggestive  therapy,  phychotherapy,  magnetic 
healing,  chiropody,  Swedish  movements,  massage,  and 
some  other  branches  of  medicine  or  surgery  as  the 
same  are  defined  in  section  4731.34  of  the  Revised 
Code,  except  midwifery  and  osteopathy." 

Ohio    Revised    Code,    Tit.    47,    Chap.    4731,    Sec. 
4731.15. 

An  examination  of  these  various  state  statutes  demon- 
strates the  futility  of  relying  upon  a  general  definition  of 
chiropractic  to  decide  its  scope  in  any  one  state.  Such 
scope  is  strictly  a  creature  of  statute  and  the  drastic  dif- 
ferences in  state  laws  reveal  that  what  is  chiropractic  in 
one  state  may  not  be  chiropractic  in  another. 

These  differences  were  overlooked  in  the  Fowler  deci- 
sion and  the  court  after  reciting  the  definitions  from  vari- 
ous states  together  with  general  definitions  found  in  dic- 
tionaries and  encyclopedias  concluded  as  stated  on  page 
746  of  the  decision  that  "this  general  consensus  of  defi- 
nitions, current  at  and  before  the  time  of  the  Chiropractic 
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Act  was  adopted,   shows   what  was  meant  by  the  term 
'Chiropractic'  when  used  in  that  Act." 

The  unfortunate  part  of  this  holding  is  that  other  Cali- 
fornia courts  adopted  the  same  conclusion  in  similar  cases. 
(See  People  v.  Mangiagli,  97  Cal.  App.  2d  Supp.  935; 
United  States  of  America  v.  22  Devices,  etc.,  98  Fed. 
Supp.  914.)  This  decision  by  definition  is  further  unfor- 
tunate because  more  care  could  have  been  used  in  the 
definitions  adopted.  For  example — on  page  746  of  the 
Fowler  decision  a  definition  of  chiropractic  is  referred  to 
from  Nelson's  Encyclopedia  as  follows:  "The  operations 
are  performed  with  the  hands,  no  drugs  being  admin- 
istered." Compare  this  with  a  more  complete  definition 
from  Thomas  Nelson  &  Sons  Encyclopedia,  copyrighted 
in   1905,   revised  in   1935: 

"Chiropractic  is  the  science  of  restoring  health 
by  locating  and  correcting  interference  with  trans- 
mission and  expression  without  the  use  of  drugs  or 
surgery.  The  practice  of  chiropractic  is  based  upon 
the  premise  that  normal  function  results  from  normal 
delivery  of  nerve  impulses  to  all  organs  and  tissues 
and  that  disease  results  from  the  interference  with 
such  delivery.  The  chiropractic  premise  holds  that 
all  vital  organs  are  supplied  with  two  sets  of  nerves. 
One  of  these  conveys  activated  nervous  impulses  while 
the  other  conveys  inhibiting  nerve  impulses  to  each 
organ.  Any  imbalance  which  results  from  interfer- 
ence with  transmission  in  either  of  these  sets  of 
nerves  leads  to  functional  imbalance,  thus  resulting 
in  either  increased  or  decreased  function.  The  chiro- 
practor contends  that  this  functional  imbalance  may, 
if  continued,  lead  to  pathology  in  the  organ  or  organs 
involved. 

"The  chiropractor  diagnoses  his  cases,   employing 
the  usual  and  accepted  diagnostic  procedure.     This 


—53— 

he  does  for  the  purpose  of  learning  which  organs 
or  parts  of  the  body  are  affected.  With  his  knowl- 
edge of  the  nervous  system  he  knows  the  paths  fol- 
lowed by  the  nerves  supplying  the  organs  involved 
and  through  his  manipulative  methods  he  proceeds 
to  correct  such  interference. 

"The  chiropractor  works  chiefly  on  the  spine  and 
its  immediately  adjacent  tissues  for  the  purpose  of 
relieving  any  pressure  or  tension  on  nervous  fibers 
which  exist  between  the  vertebrae.  However,  he 
holds  that  every  procedure  which  serves  to  locate  and 
correct  nerve  interference  is  proper  chiropractic  pro- 
cedure. (Emphasis  added.)  He  contends  that  when 
this  is  done,  normal  function  is  restored  and  when 
this  takes  place  the  disease  which  has  resulted  will 
automatically  be  eliminated  through  the  natural  heal- 
ing powers  within  the  body.  The  chiropractor  holds 
that  this  theory  concerning  the  importance  of  in- 
hibiting and  activating  nerve  fibers  in  the  mainte- 
nance of  normal  function  is  in  harmony  with  the  facts 
of  physiology  which  have  been  definitely  proved  by 
scientists  in  no  way  connected  with  the  chiropractic 
profession. 

"This  system  of  healing  was  instituted  in  1895  by 
Daniel  D.  Palmer,  who  first  began  to  teach  his  doc- 
trines and  knowledge  of  body  mechanics  in  Daven- 
port, Iowa. 

"Consult: 

B.  J.  Palmer,  The  Science  of  Chiropractic' 
(1917). 

/.  M.  Loban  Technic  and  Practice  of  Chiroprac- 
tic' (1920). 

/.  S.  Riley,  'Science  and  Practice  of  Chiropractic' 
(1920)." 
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The  Fowler  case  was  relied  upon  in  the  later  case  of 

United  States  of  America  v.  22  Devices,  more  or  less, 

labeled  in  part  "Halox  Therapeutic  Generator",  98  Fed. 

Supp.  914.     The  court  in  that  case  states  as  follows: 

"The  scope  of  this  authority  has  not  been  defined 
by  the  Supreme  Court  of  California,  but  other  appel- 
late courts  of  the  state  have  had  occasion  to  consider 
the  question.  In  People  v.  Fozvler,  32  Cal.  App. 
Supp.  72>7,  84  P.  2d  326,  the  court  first  considered  the 
meaning  of  the  authorization  'to  practice  chiropractic 
.  .  .  as  taught  in  chiropractic  schools  or  colleges.' 
The  court  held  that  this  section  authorized  licensees 
to  practice  chiropractic  as  taught  in  chiropractic 
schools  or  colleges  at  the  time  of  the  enactment  of 
the  Chiropractic  Law.  The  court  observed  that  the 
term  'chiropractic'  had  a  well-established  and  quite 
definite  meaning  when  the  statute  was  enacted,  that 
is,  that  chiropractic  is  a  system  for  the  practice  of 
adjusting  the  joints,  especially  at  the  spine,  by  hand, 
for  the  curing  of  disease." 

The  question  was  presented  in  this  case  as  to  whether 
or  not  a  chiropractor  which  used  such  devices  could  be 
classed  as  a  physician  within  the  meaning  of  the  regula- 
tions which  provide  that  the  Halox  device  did  not  require 
labeling  for  use.  The  court  in  that  case  held  that  a  chiro- 
practor was  not  included  in  the  term  physician  as  set  forth 
in  the  regulations  and  therefore  the  device  was  not  exempt 
from  labeling.  The  distinction  between  the  ''Halox  Case" 
and  the  case  before  the  court  is  obvious.  The  claim- 
ant's position  in  the  ''Halox  Case"  was  that  the  de- 
vices were  mechanical  and  came  within  the  exemption  of 


—55— 

the  Food  and  Drug  Act  because  Section  7  of  the  Chiro- 
practic Act  authorized  chiropractors  "to  use  mechanical 
.  .  .  measures  incident  to  the  care  of  the  body."  The 
court  held  that  the  Halox  Generator  was  not  within  the 
term  "mechanical"  as  it  is  used  in  Section  7  of  the  Chiro- 
practic Act.  This  case  involved  the  inhalation  of  chlorine 
gas  which  is  obviously  at  great  variance  with  any  definition 
of  physiotherapy.  The  machine's  only  function  was  gen- 
erating chlorine  gas  and  as  such  it  had  no  therapeutic  use 
or  function.  The  generators  bore  no  directions  for  use 
and  the  claimant  rested  his  case  on  the  proposition  that 
the  devices  were  exempt  from  this  requirement  by  virtue  of 
the  exemption  regulations. 

It  appears  quite  clear  that  in  the  ''Halox  Case",  al- 
though it  was  asserted  the  device  was  mechanical,  its  action 
was  purely  chemical. 

In  the  case  of  People  v.  Mangiagli,  97  Cal.  App.  2d 
Supp.  935,  218  P.  2d  1025,  the  defendant  was  a  chiro- 
practor prosecuted  for  violations  of  the  provisions  of 
the  Business  and  Professions  Code  regarding  medical 
practice  (Div.  2,  Chap.  5).  Objection  was  made  to  the 
complaint  on  the  grounds  that  it  was  too  vague  and  un- 
certain. The  complaint  was  in  the  words  of  the  statute 
describing  the  offense  (Bus.  and  Prof.  Code,  Sec.  2141) 
and  the  court  held  that  the  complaint  must  be  regarded 
as  sufficient.  The  court  stated  on  page  938  that  "the 
legal  problems  presented  here  are  substantially  iden- 
tical with  those  considered  in  People  v.  Fozvler  (1938), 
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32  Cal.  App.  2d  Supp.  117''.     The  court  stated  at  the 

bottom  of  page  938: 

"Considerable  time  was  consumed  at  the  trial  by 
the  introduction  of  evidence  by  defendant  to  show  that 
what  he  did  is  now  taught  in  chiropractic  schools  and 
colleges.  This  matter  was  discussed  in  the  Fowler 
case,  supra,  where  we  held  that  section  7  authorized, 
by  the  provision,  numbered  as  (1)  above,  nothing 
that  was  not  chiropractic,  as  that  term  was  under- 
stood in  1922,  when  the  act  was  passed,  and  that 
the  term  was  then  defined  as  'A  system  of  (or)  the 
practice  of  adjusting  the  joints,  especially  of  the  spine, 
by  hand  for  the  curing  of  disease'  (32  Cal.  App.  2d 
Supp.  745-6).  We  further  said,  regarding  chiroprac- 
tic schools:  'The  effect  of  the  words  "as  taught  in 
chiropractic  schools  or  colleges"  is  not  to  set  at  large 
the  signification  of  "chiropractic,"  leaving  the  schools 
and  colleges  to  fix  upon  it  any  meaning  they  choose. 
Were  the  word  "chiropractic"  of  unknown,  ambigu- 
ous or  doubtful  meaning,  this  clause,  "as  taught" 
etc.,  might  serve  to  provide  a  means  of  defining  or 
fixing  its  signification,  but  there  is  here  no  such 
lack  of  clarity.  The  scope  of  chiropractic  being  well 
known,  the  schools  and  colleges,  so  far  as  the  authori- 
zation of  the  chiropractor's  license  is  concerned,  must 
stay  within  its  boundaries;  they  cannot  exceed  or  en- 
large them.  The  matter  left  to  them  in  merely  the 
ascertainment  and  selection  of  such  among  the  pos- 
sible modes  of  doing  what  is  comprehended  within 
that  term  as  may  seem  to  them  best  and  most  desir- 
able, and  so  the  fixing  of  the  standards  of  action 
in   that    respect   to   be    followed   by   chiropractic   li- 
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X. 

Chiropractic  Is  Not  a  Stationary  Science  the  Scope  of 
Which  Cannot  Be  Expanded  by  Scientific  Devel- 
opments as  Contended  by  the  Appellee. 

It  is  submitted  that  the  Chiropractic  Act  of  1922,  did 
not  place  upon  the  chiropractors  a  static  profession.  The 
practice  of  chiropractic  is  ever  progressing  and  the  Act 
contemplated  the  use  by  chiropractors  of  advancements, 
knowledge  and  new  developments  in  the  fields  taught  by 
chiropractic  schools  and  colleges  without  limitation.  The 
State  Board  of  Chiropractic  Examiners  has  authority, 
which  it  has  exercised,  to  increase  standards  and  educa- 
tional requirements  to  cover  new  developments  in  the 
various  subjects  of  chiropractic,  including  physiotherapy. 
It  is  submitted  that  there  is  no  rule  of  law  or  limitation  re- 
quiring that  physiotherapy  or  any  other  subject  be  taught 
the  same  way  today  as  it  was  taught  in  1922,  or  that 
chiropractors  may  not  take  advantage  of  new  develop- 
ments and  advancements  made  in  their  field.  It  is  asserted 
that  since  ultrasonics  was  not  specifically  taught  in  schools 
and  colleges  as  of  1922  that  such  teachings  are  barred 
forever  and  further  that  ultrasonics  cannot  therefore  be 
included  within  the  scope  of  the  chiropractic  license.  Ul- 
trasonics, at  least  in  this  country,  was  comparatively  un- 
known in  1922  and  therefore  could  not  have  been  taught 
in  schools  and  colleges.  Indeed  there  are  many  devices 
being  used  by  chiropractors  today  which  were  unknown 
at  that  time  but  their  useage  is  the  results  of  develop- 
ments within  the  field  of  the  subjects  taught  in  schools 
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and  colleges  at  the  time  of  the  adoption  of  the  Chiroprac- 
tic Act  in  1922. 

In  1947  (Stat.,  1947,  Chap.  151)  the  additional  re- 
quirements for  licensure  were  increased  to  4,000  hours 
from  2,400  hours  and  the  curriculum  presently  parallels 
that  of  the  grade  A  medical  college.  These  requirements 
are  as  follows: 

Chiropractic  Act.  License  to  Practice;  Fee;  Edu- 
cational Requirements. 

"Sec.  5.  It  shall  be  unlawful  for  any  person  to 
practice  chiropractic  in  this  State  without  a  license  so 
to  do.  Any  person  wishing  to  practice  chiropractic 
in  this  State  shall  make  application  to  the  board  15 
days  prior  to  any  meeting  thereof,  upon  such  form 
and  in  such  manner  as  may  be  provided  by  the  board. 
Each  application  must  be  accompanied  by  a  license  fee 
of  twenty- five  dollars  ($25)  and  a  certificate  showing 
good  moral  character  of  the  applicant.  Except  in 
the  cases  herein  otherwise  prescribed,  each  applicant 
shall  be  a  graduate  of  an  approved  chiropractic  school 
or  college  which  teaches  a  course  of  not  less  than 
4,000  hours,  extended  over  a  period  of  four  school 
terms  of  at  least  nine  months  each,  and  shall  pre- 
sent to  the  board  at  the  time  of  making  such  appli- 
cation a  diploma  from  a  high  school,  or  proof,  satis- 
factory to  the  board,  of  education  equivalent  in  train- 
ing power  to  a  high  school  course. 

''The  schedule  of  minimum  educational  require- 
ments to  enable  any  person  to  practice  chiropractic 
in  this  State  is  as  follows,  except  as  herein  otherwise 
provided : 
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Group  1 

Anatomy,    including    embryology    and 

histology  18  to  20% 

Group  2 

Physiology  6  to  8% 

Group  3 

Biochemistry,    inorganic    and    organic 

chemistry  6  to  8% 

Group  4 

Pathology  and  bacteriology  10  to  12% 

Group  5 

Public  health,  hygiene  and  sanitation  3  to  4% 

Group  6 

Diagnosis,      pediatrics,      dermatology, 

syphilology  and  psychiatry  12  to  18% 

Group  7 

Obstetrics  and  gynecology  3  to  4% 

Group  8 

Principles  and  practice  of  chiropractic, 

physiotherapy   and   office   procedure  25  to  287o 

Total  83  to  100% 

Electives  17  to  0%" 


The  increased  educational  requirements  of  1944  were 
subsequently  challenged  in  the  courts.  When  presented  to 
the  District  Court  of  Appeal  (hearing  in  the  Supreme 
Court  being  subsequently  denied)  the  court  took  cogniz- 
ance of  changes  and  changed  conditions  affecting  the  use 
and  application  of  therapeutic  methods.     In  the  case  of 
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Hunt  V.  Board  of  Chiropractic  Examiners,  87  Cal.  App. 
2d  98,  196  P.  2d  77,  the  court  states: 

"The  statute  prescribes  a  schedule  of  'minimum' 
educational  requirements  prerequisite  to  examination 
for  license  to  practice  covering"  2400  academic  hours. 
This  was  enacted  in  1922.  The  appellate  board,  in 
1944,  by  rule  increased  the  required  number  of  acade- 
mic hours  to  4000.  It  is  hardly  necessary  to  allude 
to  the  great  number  of  changes  and  improvements 
that  have  been  made  in  the  healing  arts  during  this 
period  of  twenty-two  years.  It  can  not  be  argued 
that  the  appellate  board  acted  arbitrarily  or  unrea- 
sonably in  demanding  this  additional  education.  To 
the  contrary,  it  would  he  more  reasonable  to  say  that 
it  woidd  have  been  deficient  in  its  duties  as  an  agency 
concerned  with  the  public  health  if  it  had  neglected  to 
so  act. 

"(4,  5)  it  is  a  fair  and  reasonable  interpretation 
of  the  statute  that  it  was  intended  to  permit  the  board 
to  take  cognizance  of  these  conditions  so  as  to  provide 
more  efficient  treatment  of  the  sick,  and  that  it  was 
with  such  purpose  in  view  that  the  statute  fixed  the 
'minimum'  requirements  and  gave  to  the  board  the 
power  to  enact  rules  'proper  and  necessary  for  the 
performance  of  its  work.'  If  this  is  not  a  proper 
interpretation  of  the  statute,  then  we  can  see  no 
reason  for  the  use  of  the  word  'minimum'  in  section  5. 
Respondents'  argument  that  the  statute  was  enacted 
to  relieve  the  chiropractors  from  the  unreasonable 
control  of  the  medical  board  does  not  explain  the  use 
of  the  word  'minimum.'  If  the  purpose  w^as  to  fix  a 
schedule  of  educational  requirements  which  no  board 
or  agency  could  exceed  then  the  proper  word  would 
have  been  'maximum'.  But  in  fixing  a  'minimum' 
schedule  the  meaning  expressed  in  the  clear  language 
of  the  statute  is  that  'at  least'  such  hours  of  instruc- 
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tion  were  required  and  thus  it  was  left  open  to  the 
board  to  require  additional  instruction  either  in  the 
same  subjects  of  study  specified  in  the  statute  or  in 
new  or  additional  subjects  as  the  board  might  de- 
termine. For  these  reasons  the  judgments  in  the  four 
causes  which  were  based  on  the  additional  educational 
requirements  cannot  be  sustained."  (Emphasis  sup- 
plied. ) 

The  Attorney  General  of  the  State  of   California,   in 
Attorney  General's  Opinion  48/292,  stated  as  follows: 

"The  State  has  the  right  to  specify  and  lay  out  a 
course  of  study  and  establish  a  standard  of  efficiency. 
(People  V.  Radledge,  172  Cal.  401,  at  406.)  The  same 
reasons  which  control  imposing  conditions  upon  the 
compliance  with  which  one  engaged  in  the  healing  arts 
is  allowed  to  practice  in  the  first  instance,  may  call 
for  further  conditions  as  new  modes  of  treating 
disease  are  discovered,  or  a  more  accurate  knowledge 
is  acquired  of  the  human  system  of  the  agencies  by 
which  it  is  effected.  It  would  not  be  deemed  a  matter 
for  serious  discussion  that  a  knowledge  of  the  new 
acquisitions  of  the  profession,  as  it  from  time  to  time 
advances  in  its  attainments  for  the  relief  of  the 
sick  and  suffering,  should  be  required  for  continuance 
in  its  practice.  (Dent  v.  West  Virginia.)  Regula- 
tory laws  may  be  made  operative  on  those  engaged  in 
the  practice  prior  to  the  enactment  of  the  laws  and 
the  state  may  change  the  qualifications  from  time 
to  time,  making  them  more  rigid.  Legislation  pre- 
scribing qualifications  which  a  practitioner  cannot 
meet  because  of  conditions  antedating  the  enactment 
of  the  legislation  is  valid.  (Butcher  v.  Maybury,  8 
Fed.  2d  155,  159.)  When  once  issued,  there  is  a 
right  in  a  license  which  will  be  protected  by  the  courts 
from  improper  or  arbitrary  action  by  the  licensing 
board.  (Randall  v.  Board  of  Medical  Examiners,  110 
Cal.  App.  61.)" 
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XL 
Section  7  of  the  Chiropractic  Act  Authorizing  Chiro- 
practors "to  Use  All  Necessary  Mechanical,  and 
Hygienic  and  Sanitary  Measures  Incident  to  the 
Care  of  the  Body"  Is  an  Addition  to  the  Scope  of 
Chiropractic. 

The  second  part  of  Section  7  of  the  Chiropractic  Act 
contains  the  authorization  "to  use  all  necessary  mechanical, 
and  hygienic  and  sanitary  measures  incident  to  the  care  of 
the  body."  In  People  v.  Fozvler,  supra,  the  court  held  that 
this  phrase  "is  not  a  definition  of,  but  an  addition  to, 
chiropractic  as  used  in  the  previous  part  of  section  7  and 
authorizes  chiropractors  to  use  measures  which  would  not 
otherwise  be  within  the  scope  of  their  licenses."  (See 
also  U.  S.  V.  Halox  Therapeutic  Generator  etc.,  supra.) 
There  appears  to  be  no  disagreement  by  the  California 
courts  that  this  part  of  Section  7  is  an  addition  to  the 
scope  of  chiropractic  as  defined  therein.  There  seems 
to  be  little  doubt  that  this  was  so  intended  under  the  Act 
since  certain  other  acts,  such  as  the  Naturopathic  Statute 
and  the  Drugless  Practitioners  Act  were  repealed  by  the 
adoption  of  the  Chiropractic  Act. 

There  is  no  question  but  what  the  drugless  practitioners 
of  1922  could  and  did  practice  physiotherapy.  Section 
2231  of  the  California  Business  and  Professions  Code 
(now  repealed)  provided  a  course  of  study  necessary  to 
obtain  a  drugless  practitioner's  certificate  which  included 
500  hours  of  manipulative  and  mechanical  therapy. 

It  is  submitted  that  this  portion  of  Section  7  of  the 
Chiropractic  Act  is  inconsistent  with  the  holding  of  the 
District  Court  that  "chiropractic  is  a  system  for  the  prac- 
tice of  adjusting  the  joints,  especially  at  the  spine,  by  hand, 
for  the  treatment  of  disease  and  ailments." 
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XII. 
To  Determine  the  Scope  of  Chiropractic  in  the  State  of 
California   the   Entire   Chiropractic   Act   of    1922 
Should  Be  Determined. 

The  decisions  of  this  State  which  have  discussed  the 
scope  of  chiropractic  have  invariably  been  hmited  to  an 
examination  and  consideration  of  Section  7  of  the  Chiro- 
practic Act.  It  is  submitted  that  Section  7  should  be 
considered  along-  with  other  provisions  of  the  Chiropractic 
Act  an  examination  of  which  is  valuable  in  determining 
what  was  intended  with  respect  to  the  scope  of  chiro- 
practic. 

Section  5  of  the  act  sets  forth  a  schedule  of  mini- 
mum educational  requirements  to  enable  any  person  to 
practice  chiropractic  in  this  state.  It  should  be  noted  that 
Group  8  of  Section  5  provides  as  one  of  the  educational 
requirements  as  follows:  ''Principles  and  practices  of 
chiropractic,  physiotherapy,  and  office  procedure." 

Section  6(c)  of  the  Act  provides  for  written  examina- 
tions for  each  of  the  subjects  set  forth  in  Section  5  to 
ascertain  the  fitness  of  an  applicant  to  practice  chiroprac- 
tic (emphasis  added). 

Section  13  of  the  Act  requires  chiropractic  licentiates  to 
observe  and  be  subject  to  all  state  and  municipal  regula- 
tions relating  to  all  matters  pertaining  to  the  public  health, 
and  shall  sign  death  certificates  and  make  reports  as  re- 
quired by  law  to  the  proper  authorities,  and  such  reports 
shall  be  accepted  by  the  officers  of  the  departments  to 
which  the  same  are  made. 

Section  16  of  the  Act  provides  that  there  shall  be  nothing 
in  the  Act  to  prohibit  service  in  the  case  of  emergency  and 


''nor   shall  this   Act  be  construed  so  as  to  discriminate 
against  any  particular  school  of  chiropractic     .     .     ." 

Section  18  provides  for  the  repeal  of  any  other  act 
which  is  in  conflict  with  the  Chiropractic  Act. 

It  is  submitted  that  when  Section  7  is  examined  in  the 
light  of  the  whole  Chiropractic  Act  the  authority  of  the 
chiropractor  by  virtue  of  his  license  is  considerably  more 
broad  than  the  definition  adopted  by  the  District  Court 
to  the  effect  that  "chiropractic  is  a  system  for  the  practice 
of  adjusting  the  joints,  especially  at  the  spine,  by  the  hand 
for  the  treatment  of  disease  and  ailments."  The  chiro- 
practor's duty  under  the  Act  to  observe  all  state  and 
municipal  regulations  relating  to  all  matters  pertaining 
to  the  public  health;  to  sign  death  certificates  and  make 
reports  to  the  proper  authorities,  and  to  provide  service 
in  cases  of  emergency,  provides  a  basis  for  concluding 
that  chiropractic  embraces  a  philosophy  of  healing  which 
the  people  intended  to  establish  as  a  coordinate  along  with 
medicine,  surgery  and  osteopathy. 

Section  6(c)  of  the  Act  has  not  been  amended  since  the 
adoption  of  the  Chiropractic  Act  in  1922.  It  provides  in 
effect,  as  stated  before,  for  written  examinations  in  all 
of  the  subjects  set  forth  in  Section  5  to  ascertain  fitness 
of  an  applicant  to  practice  chiropractic  (emphasis  added). 
This  of  itself  shows  that  the  intent  of  the  Act  was  to  in- 
clude within  the  scope  of  the  chiropractic  practice  all  of 
the  matters  set  forth  in  Section  5  relating  to  the  minimum 
educational  requirements. 

The  course  of  study  as  provided  by  statute  is  quite  simi- 
lar for  medicine,  osteopathy  and  chiropractic.  It  would 
seem  a  fair  inference  that  the  people  intended  by  their 
initiative  act  to  parallel  the  chiropractic  profession  with 
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these  other  professions  up  to  the  point  that  chiropractors 
are  not  authorized  to  practice  medicine,  surgery,  or  osteo- 
pathy nor  use  any  drug  or  medicine  inckided  in  materia 
medica.  The  Chiropractic  Act  itself  contains  proper  safe- 
guards against  any  attempt  to  enlarge  the  practice  of 
chiropractic  to  interfere  with  these  other  fields. 

Conclusion. 

It  is  respectfully  submitted  that  the  Motion  to  Compel 
Administrative  Approval  of  Claimant's  Proposed  Method 
of  Distributing  Devices  under  Seizure  be  granted.  The 
scope  of  the  practice  of  chiropractic  is  not  limited  to  the 
adjustment  of  the  spine  by  hand  but  includes  the  use 
of  drugless  adjunct  therapy  and  that  physiotherapy  is  such 
an  adjunct  therapy. 

It  is  further  submitted  that  the  devices  in  question  are 
intended  for  use  in  the  field  of  physiotherapy  and  that  such 
devices  come  within  the  exception  to  the  labeling  provi- 
sions of  the  Federal  Food,  Drug,  and  Cosmetic  Act  as 
contained  in  21  C.  F.  R.  1.106(3). 

Respectfully  submitted, 

Spencer  E.  Van  Dyke  and 
Jack  E.  Hildreth, 

Attorneys  for  Appellant. 


APPENDIX. 
Chiropractic   Initiative  Act  of   1922. 

"Section  1.  A  board  is  hereby  created  to  be  known 
as  the  'state  board  of  chiropractic  examiners,'  hereinafter 
referred  to  as  the  board,  which  shall  consist  of  five  mem- 
bers, citizens  of  the  State  of  California,  appointed  by 
the  governor.  Each  member  must  have  pursued  a  resi- 
dent course  in  a  regularly  incorporated  chiropractic  school 
or  college,  and  must  be  a  graduate  thereof  and  hold  a 
diploma  therefrom. 

"Each  member  of  the  board  first  appointed  hereunder 
shall  have  practiced  chiropractic  in  the  State  of  Cali- 
fornia for  a  period  of  three  years  next  preceding  the  date 
upon  which  this  act  takes  effect,  thereafter  appointees 
shall  be  licentiates  hereunder.  No  two  persons  shall  serve 
simultaneously  as  members  of  said  board,  whose  first 
diplomas  were  issued  by  the  same  school  or  college  of 
chiropractic,  nor  shall  more  than  two  members  be  resi- 
dents of  any  one  county  of  the  state.  And  no  person 
connected  with  any  chiropractic  school  or  college  shall 
be  ehgible  to  appointment  as  a  member  of  the  board. 
Each  member  of  the  board,  except  the  secretary,  shall 
receive  a  per  diem  of  ten  dollars  for  each  day  during 
which  he  is  actually  engaged  in  the  discharge  of  his 
duties,  together  with  his  actual  and  necessary  traveling 
expenses  incurred  in  connection  with  the  performance  of 
the  duties  of  his  ofhce,  such  per  diem  traveling  expenses 
and  other  incidental  expenses  of  the  board  or  of  its 
members  to  be  paid  out  of  the  funds  of  the  board  here- 
inafter defined  and  not  from  the  state's  taxes." 

"Sec.  2.  Within  sixty  days  of  the  date  upon  which 
this  act  takes  effect,  the  governor  shall  appoint  the  mem- 
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bers  of  the  board.  Of  the  members  first  appointed,  one 
shall  be  appointed  for  a  term  of  one  year,  two  for  two 
years,  and  two  for  three  years.  Thereafter,  each  ap- 
pointment shall  be  for  the  term  of  three  years,  except 
that  an  appointment  to  fill  a  vacancy  shall  be  for  the  un- 
expired term  only.  Each  member  shall  serve  until  his 
successor  has  been  appointed  and  qualified.  The  governor 
may  remove  a  member  from  the  board  after  receiving 
sufficient  proof  of  the  inability  or  misconduct  of  said 
member." 

"Sec.  3.  The  board  shall  convene  within  thirty  days 
after  the  appointment  of  its  members,  and  shall  organize 
by  the  election  of  a  president,  vice-president  and  secre- 
tary, all  to  be  chosen  from  the  members  of  the  board. 
Thereafter  elections  of  officers  shall  occur  annually  at 
the  January  meeting  of  the  board.  A  majority  of  the 
board  shall  constitute  a  quorum. 

"It  shall  require  the  affirmative  vote  of  three  mernbers 
of  said  board  to  carry  any  motion  or  resolution,  to 
adopt  any  rule,  or  to  authorize  the  issuance  of  any  license 
provided  for  in  this  act.  The  secretary  shall  receive  a 
salary  to  be  fixed  by  the  board  in  an  amount  not  ex- 
ceeding one  thousand  dollars  per  annum,  but  not  per 
diem,  together  with  his  actual  and  necessary  traveling 
expenses  incurred  in  connection  with  the  performance 
of  the  duties  of  his  office,  and  shall  give  bond  to  the 
state  in  such  sum  with  such  sureties  as  the  board  may 
deem  proper.  He  shall  keep  a  record  of  the  proceedings 
of  the  board,  which  shall  at  all  times  during  business 
hours  be  open  to  the  public  for  inspection.  He  shall 
keep  a  true  and  accurate  account  of  all  funds  received 
and  of  all  expenditures  incurred  or  authorized  by  the 
board,  and  on  the  first  day  of  December  of  each  year  he 
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shall  file  with  the  governor  a  report  of  all  receipts  and  dis- 
bursements and  of  the  proceedings  of  the  board  for  the 
preceding  fiscal  year." 

"Sec.  4.     The  board  shall  have  power: 

(a)  To  adopt  a  seal,  which  shall  be  affixed  to  all 
licenses  issued  by  the  board. 

(b)  To  adopt  from  time  to  time  such  rules  and  regu- 
lations as  the  board  may  deem  proper  and  necessary  for 
the  performance  of  its  work,  copies  of  such  rules  and 
regulations  to  be  filed  with  the  secretary  of  state  for  public 
inspection. 

(c)  To  examine  applicants  and  to  issue  and  revoke 
licenses  to  practice  chiropractic,  as  herein  provided. 

(d)  To  summon  witnesses  and  to  take  testimony  as 
to  matters  pertaining  to  its  duties ;  and  each  member  shall 
have  power  to  administer  oaths  and  take  affidavits. 

(e)  To  do  any  and  all  things  necessary  or  incidental 
to  the  exercise  of  the  powers  and  duties  herein  granted 
or  imposed." 

"Sec.  5.  It  shall  be  unlawful  for  any  person  to  prac- 
tice chiropractic  in  this  state  without  a  license  so  to  do. 
Any  person  wishing  to  practice  chiropractic  in  this  state 
shall  make  application  to  the  board  fifteen  days  prior 
to  any  meeting  thereof,  upon  such  form  and  in  such 
manner  as  may  be  provided  by  the  board.  Each  appli- 
cation must  be  accompanied  by  a  license  fee  of  twenty- 
five  dollars  and  a  certificate  showing  good  moral  char- 
acter of  the  applicant.  Except  in  the  cases  herein  other- 
wise prescribed,  each  applicant  shall  be  a  graduate  of  an 
incorporated  chiropractic  school  or  college  which  teaches 
a  course  of  not  less  than  two  thousand  four  hundred 
hours,    extended    over    a    period    of    three    school    terms 


— 4— 

of  at  least  six  months  each,  and  must  give  satisfactory 
proof  of  having  attended  not  less  than  ninety  per  cent 
of  said  two  thousand  four  hundred  hours,  and  shall  pre- 
sent to  the  board  at  the  time  of  making  such  application, 
a  diploma  from  a  high  school,  or  proof,  satisfactory  to 
the  board  of  education  equivalent  in  training  power  to 
a  high  school  course. 

The  schedule  of  minimum  educational  requirements 
to  enable  any  person  to  practice  chiropractic  in  this  state 
is  as  follows,  to  wit,  except  as  herein  otherwise  provided: 

Anatomy   600  hours 

Histology  100  hours 

Elementary  chemistry  and   toxicology 100  hours 

Physiology  200  hours 

Bacteriology    100  hours 

Hygiene   and    sanitation 100  hours 

Pathology    400  hours 

Diagnosis  or  analysis  400  hours 

Chiropractic  theory  and  practice 500  hours 

Obstetrics  and  gynecology 100  hours 

Total    2400  hours" 

"Sec.  6.  (a)  The  board  shall  meet  as  a  board  of  ex- 
aminers on  the  first  Tuesday  following  the  second  Mon- 
day of  January  and  July  of  each  year,  and  at  such  other 
times  and  places  as  may  be  found  necessary  for  the  per- 
formance of  their  duties.  The  office  of  the  board  shall 
be  in  the  city  of  Sacramento.  Sub-offices  may  be  estab- 
lished in  Los  Angeles  and  San  Francisco,  and  such  records 
as  may  be  necessary  may  be  transferred  temporarily  to 
such  sub-offices.  Legal  proceedings  against  the  board 
may  be  instituted  in  any  one  of  said  three  cities. 
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"(b)  Each  applicant  shall  be  designated  by  a  number 
instead  of  the  name,  so  that  the  identity  will  not  be  dis- 
closed to  the  examiners  until  the  papers  are  graded. 

"(c)  All  examinations  shall  be  in  writing,  except  in 
cases  herein  otherwise  prescribed,  and  shall  be  practical 
in  character,  as  taught  in  chiropractic  schools  or  colleges, 
and  designed  to  ascertain  the  fitness  of  the  applicant  to 
practice  chiropractic.  Said  examinations  shall  be  in  each 
of  the  subjects  as  set  forth  in  section  five  hereof.  A 
license  shall  be  granted  to  any  applicant  who  shall  make 
a  general  average  of  seventy-five  per  cent,  and  not  fall 
below  sixty  per  cent  in  more  than  two  subjects  or  branches 
of  said  examination.  Any  applicant  failing  to  make  the 
required  grade  shall  be  given  credit  for  the  branches 
passed,  and  may,  without  further  cost,  take  the  examina- 
tion at  the  next  regular  examination  on  the  subjects  in 
which  he  failed.  For  each  year  of  actual  practice  since 
graduation  the  applicant  shall  be  given  a  credit  of  one 
per  cent  on  the  general  average." 

"Sec.  7.  One  form  of  certificate  shall  be  issued  by 
the  board  of  chiropractic  examiners,  which  said  certificate 
shall  be  designated  'License  to  practice  chiropractic,'  which 
license  shall  authorize  the  holder  thereof  to  practice  chiro- 
practic in  the  State  of  California  as  taught  in  chiro- 
practic schools  or  colleges;  and  also,  to  use  all  necessary 
mechanical,  and  hygienic  and  sanitary  measures  inci- 
dent to  the  care  of  the  body,  but  shall  not  authorize 
the  practice  of  medicine,  surgery,  osteopathy,  dentistry 
or  optometry,  nor  the  use  of  any  drug  or  medicine  now 
or  hereafter  included  in  materia  medica." 

"Sec.  8.  Any  person  who  shall  have  practiced  chiro- 
practic for  two  years  after  graduation  from  a  chiropractic 
school  or  college,  one  year  of  which  shall  have  been  in  this 


state  preceding  the  date  upon  which  this  act  takes  effect, 
or  any  person  who  graduated  from  a  chiropractic  school 
or  college  prior  to  January  1,  1922,  and  who  shall  present 
to  the  board  satisfactory  proof  of  good  moral  character 
and  having  pursued  a  resident  course  of  not  less  than  two 
thousand  hours  in  a  legally  incorporated  chiropractic 
school  or  college,  shall  be  given  a  practical  and  clinical 
examination  in  chiropractic  philosophy  and  practice,  and 
if  he,  or  she,  make  a  grade  of  seventy-five  per  cent  in 
such  examination,  the  board  shall  grant  a  Hcense  to  said 
applicant  to  practice  chiropractic  in  this  state  under  the 
provisions  of  this  act;  provided,  however,  that  application 
for  said  license  is  made  within  six  months  of  the  date 
upon  which  this  act  takes  effect  and  that  each  applicant 
shall  pay  to  the  secretary  of  the  board  the  sum  of  twenty- 
five  dollars." 

"Sec.  9.  Notwithstanding  any  provision  contained  in 
any  other  section  of  this  act  the  board,  upon  receipt  of 
the  fee  of  twenty-five  dollars,  shall  issue  a  license  to  any 
of  the  following  named  persons : 

(a)  To  each  member  of  the  board. 

(b)  To  any  person  licensed  to  practice  chiropractic 
under  the  laws  of  another  state,  having  the  same  general 
requirements  as  prescribed  in  this  act;  and  provided, 
further,  that  such  other  state  in  like  manner  grants  re- 
ciprocal registration  to  chiropractic  practitioners  of  this 
state." 

"Sec.  10.  (a)  The  board  shall  refuse  to  grant,  or  may 
revoke,  a  license  to  practice  chiropractic  in  this  state,  or 
may  cause  a  licensee's  name  to  be  removed  from  all  records 
of  licensed  practitioners  of  chiropractic  in  this  state,  upon 
any  of  the  following  grounds,  to  wit: 
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"The  employment  of  fraud  or  deception  in  applying  for 
a  license  or  in  passing  an  examination  as  provided  in  this 
act;  the  practice  of  chiropractic  under  a  false  or  assumed 
name;  or  the  personation  of  another  practitioner  of  like 
or  different  name;  the  conviction  of  a  crime  involving 
moral  turpitude;  habitual  intemperance  in  the  use  of 
ardent  spirits,  narcotics  or  stimulants  to  such  an  extent 
as  to  incapacitate  him  for  the  performance  of  his  pro- 
fessional duties ;  the  advertising  of  any  means  whereby  the 
monthly  periods  of  women  can  be  regulated  or  the  menses 
reestablished  if  suppressed;  or  the  advertising,  directly, 
indirectly  or  in  substance,  upon  any  card,  sign,  newspaper 
advertisement,  or  other  written  or  printed  sign  or  adver- 
tisement, that  the  holder  of  such  license  or  any  other  per- 
son, company  or  association  by  which  he  or  she  is  em- 
ployed, or  in  whose  service  he  or  she  is  employed,  or  in 
whose  service  he  or  she  is,  will  treat,  cure,  or  attempt  to 
treat  or  cure,  any  veneral  disease,  or  wall  treat  or  cure, 
or  attempt  to  treat  or  cure,  any  person  afflicted  with  any 
sexual  disease,  for  lost  manhood,  sexual  weakness  or  sex- 
ual disorder  or  any  disease  of  the  sexual  organs,  or  being 
employed  by,  or  being  in  the  service  of  any  person,  com- 
pany or  association  so  advertising.  Any  person  who  is 
licentiate,  or  who  is  an  applicant  for  a  license  to  practice 
chiropractic,  against  whom  any  of  the  foregoing  grounds 
for  revoking  or  refusing  a  license  is  presented  to  the  board 
with  a  view  of  having  the  board  revoke  or  refuse  to  grant 
a  license,  shall  be  furnished  with  a  copy  of  the  complaint, 
and  shall  have  a  hearing  before  the  board  in  person  or  by 
an  attorney,  and  witnesses  may  be  examined  by  the  board 
respecting  the  guilt  or  innocence  of  the  accused.  The 
secretary  on  all  cases  of  revocation  shall  enter  on  his 
register  the  fact  of  such  revocation,  and  shall  certify  the 
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fact  of  such  revocation  under  the  seal  of  the  board  to 
the  county  clerk  of  the  counties  in  which  the  certificates 
of  the  person  whose  certificate  has  been  revoked  is  re- 
corded; and  said  clerk  must  thereupon  write  upon  the 
margin  or  across  the  face  of  his  register  of  the  certificate 
of  such  person  the  following:  'This  certificate  was  revoked 

on  the  day  of  ,'  giving  the  day,  month 

and  year  of  such  revocation  in  accordance  with  said  certifi- 
cation to  him  by  said  secretary.  The  record  of  such 
revocation  so  made  by  said  county  clerk  shall  be  prima 
facie  made  evidence  of  the  fact  thereof,  and  of  the  regu- 
larity of  all  proceedings  of  said  board  in  the  matter  of 
said  revocation. 

"(b)  At  any  time  after  two  years  following  the  revo- 
cation or  cancellation  of  a  license  or  registration  under 
this  section,  the  board  may,  by  a  majority  vote,  reissue  said 
license  to  the  person  affected,  restoring  him  to,  or  con- 
ferring on  him  all  the  rights  and  privileges  granted  by 
his  original  license  or  certificate.  Any  person  to  whom 
such  rights  have  been  restored  shall  pay  to  the  secretary 
the  sum  of  twenty-five  dollars  upon  the  issuance  of  a 
new  license. 

"Sec.  11.  (a)  Every  person  who  shall  receive  a  license 
from  the  board  shall  have  it  recorded  in  the  office  of  the 
county  clerk  of  the  county  in  which  he  resides,  and  shall 
have  it  likewise  recorded  in  the  counties  into  which  he 
shall  subsequently  move  for  the  purpose  of  practicing 
chiropractic. 

"(b)  The  failure  or  the  refusal  on  the  part  of  the 
holder  of  a  license  to  have  it  recorded  before  he  shall 
begin  to  practice  chiropractic  in  this  state,  after  having 
been  notified  by  the  board  to  do  so,  shall  be  sufficient 


ground  to  revoke  or  cancel  a  license  and  to  render  it  null 
and  void. 

"(c)  The  county  clerk  of  each  county  in  this  state  shall 
keep  for  public  inspection,  in  a  book  provided  for  that 
purpose,  a  complete  list  and  description  of  the  licenses 
recorded  by  him.  When  any  such  license  shall  be  presented 
to  him  for  record  he  shall  stamp  upon  the  face  thereof 
his  signed  memorandum  of  the  date  when  such  license  was 
presented  for  record. 

"Sec.  12.  Each  person  practicing  chiropractic  within 
this  state  shall,  on  or  before  the  first  day  of  January  of 
each  year,  after  a  license  is  issued  to  him  as  herein  pro- 
vided, pay  to  said  board  of  chiropractic  examiner  a  re- 
newal fee  of  two  dollars.  The  secretary  shall,  on  or  be- 
fore November  first  of  each  year,  mail  to  all  licensed  chiro- 
practors in  this  state  a  notice  that  the  renewal  fee  will 
be  due  on  or  before  the  first  day  of  January  next  follow- 
ing. Nothing  in  this  act  shall  be  construed  to  require  the 
receipts  to  be  recorded  in  like  manner  as  original  licenses. 
The  failure,  neglect  or  refusal  of  any  person  holding  a 
license  or  certificate  to  practice  under  this  act  in  the  State 
of  California  to  pay  said  annual  fee  of  two  dollars  dur- 
ing the  time  his  or  her  license  remains  in  force  shall,  after 
a  period  of  sixty  days  from  the  first  day  of  January  of 
each  year,  ipso  facto,  work  a  forfeiture  of  his  or  her 
license  or  certificate,  and  it  shall  not  be  restored  except 
upon  the  written  application  therefor  and  the  payment 
to  the  said  board  of  a  fee  of  ten  dollars,  except  that  such 
licentiate  who  fails,  refuses  or  neglects  to  pay  such  an- 
nual tax  within  a  period  of  sixty  days  after  the  first  day 
of  January  of  each  year  shall  not  be  required  to  submit 
to  an  examination  for  the  reissuance  of  such  certificate. 
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"Sec.  13.  Chiropractic  licentiates  shall  observe  and 
be  subject  to  all  state  and  municipal  regulations  relating 
to  all  matters  pertaining  to  the  public  health,  and  shall  sign 
death  certificates  and  make  reports  as  required  by  law  to 
the  proper  authorities,  and  such  reports  shall  be  accepted 
by  the  officers  of  the  departments  to  which  the  same  are 
made. 

"Sec.  14.  All  moneys  received  by  the  board  under  this 
act  shall  be  paid  to  the  secretary  of  said  board,  who  shall 
give  a  receipt  for  the  same  and  shall  at  the  end  of  each 
month  report  to  the  state  controller  the  total  amount  of 
money  received  by  him  on  behalf  of  said  board  from  all 
sources,  and  shall  at  the  same  time  deposit  with  the  state 
treasurer  the  entire  amount  of  such  receipts,  and  the  state 
treasurer  shall  place  the  money  so  received  in  a  special 
fund,  to  be  known  as  the  'state  board  of  chiropractic  exam- 
iners' fund,'  which  fund  is  hereby  created.  Such  fund 
shall  be  expended  in  accordance  with  law  for  all  necessary 
and  proper  expenses  in  carrying  out  the  provisions  of  this 
act,  upon  proper  claims  approved  by  said  board  or  a 
finance  committee  thereof. 

"Sec.  15.  Any  person  who  shall  practice  or  attempt  to 
practice  cihropractic,  or  any  person  who  shall  buy,  sell 
or  fraudulently  obtain  a  license  to  practice  chiropractic, 
whether  recorded  or  not,  or  who  shall  use  the  title  'chiro- 
practor' or  'D.  C  or  any  word  or  title  to  induce,  or  tend- 
ing to  induce  belief  that  he  is  engaged  in  the  practice  of 
chiropractic,  without  first  complying  with  the  provisions 
of  this  act;  or  any  licensee  under  this  act  who  uses 
the  word  'doctor'  or  the  prefix  'Dr.'  without  the  word 
'chiropractor,'  or  'D.  C  immediately  following  his  name, 
or  the  use  of  the  letters  'M.  D.'  or  the  words  'doctor  of 
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medicine,'  or  the  term  'surgeon,'  or  the  term  'physician,'  or 
the  word  'osteopath,'  or  the  letters  'D.  O.'  or  any  other 
letters,  prefixed  or  suffixes,  the  use  of  which  would  indi- 
cate that  he  or  she  was  practicing  a  profession  for  which 
he  held  no  license  from  the  State  of  California,  or  any 
person  who  shall  violate  any  of  the  provisions  of  this  act, 
shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  fifty 
dollars  and  not  more  than  two  hudnred  dollars,  or -by  im- 
prisonment in  the  county  jail  for  not  less  than  thirty  days 
nor  more  than  ninety  days  or  both. 

"Sec.  16.  Nothing  in  this  act  shall  be  construed  to 
prohibit  service  in  case  of  emergency,  or  the  domestic  ad- 
ministration of  chiropractic,  nor  shall  this  act  apply  to 
any  chiropractor  from  any  other  state  or  territory  who 
is  actually  consulting  with  a  licensed  chiropractor  in  this 
state;  provided,  that  such  consulting  chiropractor  shall 
not  open  an  office  or  appoint  a  place  to  receive  patients 
within  the  limits  of  the  state;  nor  shall  this  act  be  con- 
strued so  as  to  discriminate  against  any  particular  school 
of  chiropractic,  or  any  other  treatment;  nor  to  regulate, 
prohibit  or  apply  to  any  kind  of  treatment  by  practice  of 
religion.  Nor  shall  this  act  apply  to  persons  who  are 
licensed  under  other  acts. 

"Sec.  17.  It  shall  be  the  duty  of  the  several  district 
attorneys  of  this  state  to  prosecute  all  persons  charged 
with  the  violation  of  any  of  the  provisions  of  this  act. 
It  shall  be  the  duty  of  the  secretary  of  the  board,  under 
the  direction  of  the  board,  to  aid  attorneys  in  the  enforce- 
ment of  this  act. 

Sec.  18.  Nothing  herein  shall  be  construed  as  repeal- 
ing the  'medical  practice  act'  of  June  2,  1913,  or  any  sub- 
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sequent  amendments  thereof,  except  in  so  far  as  that  act 
or  said  amendments  may  conflict  with  the  provisions  of 
this  act  as  applied  to  persons  Hcensed  under  this  act,  to 
which  extent  any  and  all  acts  or  parts  of  acts  in  conflict 
herewith  are  hereby  repealed. 

"Sec.  19.  If  any  section,  subsection,  sentence,  clause 
or  phrase  of  this  act  is  for  any  reason  held  to  be  uncon- 
stitutional, such  decision  shall  not  affect  the  validity  of  the 
remaining  portion  of  this  act.  The  electors  hereby  declare 
that  they  would  have  passed  this  act,  and  each  section,  sub- 
section, sentence,  clause  and  phrase  thereof,  irrespective  of 
the  fact  that  any  one  or  more  other  sections,  subsections, 
sentences,  clauses  or  phrases  be  declared  unconstitutional." 
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No.  14802. 
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FOR  THE  NINTH  QRCUIT 


A.  ScHLESsiNG,  claimant  of  75  articles  of  device,  more  or 
less,  designated  as  "The  Schlessing  Ultrasoniseur,"  to- 
gether with  their  labeling, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


I. 

STATEMENT  OF  JURISDICTION. 

Under  21  U.S.C.  334(a)  and  (d),  the  District  Court 
had  jurisdiction  to  condemn  the  devices  involved  in  this 
appeal,  to  permit  the  Claimant  to  attempt  to  salvage  the 
condemned  devices  under  conditions  which  would  assure 
their  being  brought  into  compliance  with  law,  and  to  rule 
upon  the  legality  of  the  Claimant's  proposed  method  of 
distributing  such  devices. 

Under  28  U.S.C.  1291,  this  Court  has  jurisdiction  to 
review  the  decisions  of  the  District  Court. 
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II. 

STATEMENT  OF  FACTS. 

The  present  appeal  is  an  outgrowth  of  an  in  rem  seizure 
action  instituted  in  the  District  Court  September  5,  1952, 
by  the  United  States  pursuant  to  the  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  301 
et  seq.)  seeking  condemnation  of  75  devices,  more  or  less, 
designated  as  ''The  Schlessing  Ultrasoniseur."  [R.  3-7.] 
Authority  for  such  action  stems  from  21  U.S.C.  334(a) 
which  provides  for  condemnation  of  any  device  that  is 
adulterated  or  misbranded  when  introduced  into  or  while 
in  interstate  commerce.  The  devices  had  been  shipped  by 
A.  Schlessing  and  Co.,  Inc.,  from  St.  Louis,  Missouri,  to 
chiropractors  practicing  in  Southern  California  within  the 
jurisdiction  of  the  District  Court.     [R.  3,  9.] 

The  Libel  of  Information  alleged  that  these  devices 
were  misbranded  in  violation  of  21  U.S.C.  352(a)  because 
their  labeling  bore  false  and  misleading  therapeutic  claims 
for  many  disease  conditions  ranging  from  abscesses  to 
ulcers.     [R.  4-5.] 

The  Libel  alleged  that  the  devices  were  further  mis- 
branded in  violation  of  21  U.S.C.  352(a)  because  their 
labeling  contained  such  false  and  misleading  statements  as 
'This  Machine  Is  Absolutely  Safe";  "No  special  skill,  no 
involved  instructions  and  no  long  experience  is  necessary 
to  use  the  Schlessing  Ultrasoniseur  properly" ;  and  "There 
are  no  contra-indications.  No  danger  of  deep  burns,  tissue 
damage  or  irritation.  Equally  important,  there  are  no  pos- 
sible harmful  effects  to  the  person  administering  treat- 
ment."    [R.  5-6.] 

The  Libel  also  alleged  that  the  devices  were  misbranded 
in  violation  of  21  U.S.C.  352  (f)(1)  because  their  label- 
ing failed  to  bear  adequate  directions  for  use.     [R.  6.] 
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Finally,  the  Libel  alleged  that  the  devices  were  adulter- 
ated in  violation  of  21  U.S.C.  351(c)  because  their 
strength  differed  from  and  their  quahty  fell  below  that 
which  they  purported  and  were  represented  to  possess, 
since  their  ability  to  produce  total  sound  output  differed 
materially  from  the  abihty  they  were  represented  to  pos- 
sess, and  the  output  meter  did  not  accurately  gauge  the 
energy  density  output  of  the  devices.     [R.  6.] 

On  October  22,  1952,  Mr.  A.  Schlessing  of  St.  Louis. 
Missouri,  intervened  as  Claimant  in  this  proceeding.  [R. 
8.]  He  is  the  president  of  A.  Schlessing  and  Co.,  Inc., 
which  manufactured  these  devices.  He  is  also  the  agent 
of  the  owners  and  consignees  of  the  devices. 

Also  on  October  22,  1952,  a  Consent  Decree  of  Con- 
demnation was  filed  in  this  case.  [R.  8-14.]  By  its 
terms,  the  devices  under  seizure  were  adjudged  adulterated 
and  misbranded  as  alleged  in  the  Libel  and  were  con- 
demned under  21  U.S.C.  334(a).  [R.  9.]  In  addition, 
pursuant  to  21  U.S.C.  334(d),  Claimant  was  accorded 
the  privilege  of  attempting  to  bring  the  devices  into  com- 
pliance with  law  under  supervision  of  a  duly  authorized 
representative  of  the  Federal  Security  Administrator  [R. 
10-13],  hereinafter  called  the  Secretary.^ 

One  provision  in  the  Consent  Decree  declares  in  sub- 
stance that  the  Claimant  shall  not  distribute  the  devices 


^The  Federal  Security  Administrator  was  then  the  head  of  the 
Federal  Security  As^ency  which  was  charged  with  the  administration 
of  the  Federal  Food,  Druj^  and  Cosmetic  Act.  On  April  11,  1953, 
pursuant  to  Reorganization  Plan  No.  1  of  1953,  and  67  Stat.  18, 
the  Federal  Security  Agency  was  abolished  and  the  Department 
of  Health,  Education,  and  Welfare  was  established  to  a(iminister 
the  functions  formerly  in  that  Agency,  under  the  supervision  and 
direction  of  the  Secretary  of  that  Department.  (18  Fed.  Reg. 
2053.) 
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until  he  obtains  a  written  release  from  a  representative 
of  the  Secretary,  and  there  is  a  further  proviso  that 

''Claimant  shall  make  no  distribution  of  said  articles 
or  any  part  of  them  except  in  strict  accord  with  such 
term  and  conditions  as  may  be  included  in  said  writ- 
ten release." 

[R.  11,  par.  (4).]  This  provision  is  in  line  with  21 
U.S.C.  334(d)  which  vests  supervisory  control  over  sal- 
vaging operations  in  the  Secretary.  See  U.  S.  v.  1322 
Cans  .  .  .  Black  Raspberry  Puree,  68  F.  Supp.  881 
(N.D.  Ohio,  1946). 

Claimant  thereupon  arranged  to  ship  the  47  devices 
actually  seized  by  the  United  States  Marshal,  back  to  his 
place  of  business  at  St.  Louis,  Missouri,  where  6  of  them 
were  reconditioned  from  a  physical  standpoint  to  the  satis- 
faction of  the  Department  of  Health,  Education,  and  Wel- 
fare. [R.  18.]  Reconditioning  of  the  remaining  41  de- 
vices has  been  suspended  until  a  final  decision  is  reached 
regarding  the  legality  of  Claimant's  proposed  method  of 
distribution  of  the  6  reconditioned  devices.     [R.  18.] 

Claimant's  proposal  was  to  ship  the  6  reconditioned  de- 
vices back  to  the  Hcensed  California  chiropractors  in  whose 
possession  these  devices  were  seized  at  the  outset  of  this 
proceeding.  [R.  19.]  The  Department  refused  to  release 
the  devices  for  such  distribution.     [R.  19.] 

It  is  agreed  by  the  parties  that  these  ultrasonic  devices 
produce  high  frequency  sound  waves  which  have  thera- 
peutic value  in  the  treatment  of  osteoarthritis  and  bursitis. 
[R.  20-23.]     It  is  also  agreed  [R.  19,  par.  (5)]  : 

"Ultrasonic  therapy  cannot  be  employed  safely  and 
efficaciously  by  the  layman  in  self-medication,  but  re- 
quires  competent   supervision   in   its   administration. 
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Adequate  directions  for  unsupervised  lay  use  cannot 
be  written  for  ultrasonic  devices,  within  the  meaning 
of  21  U.S.C  352  (f)(1).  Interstate  distribution 
which  would  not  violate  the  Federal  Food,  Drug,  and 
Cosmetic  Act  must  therefore  comply  with  the  regu- 
lations which  exempt  devices  from  bearing  adequate 
directions  for  use  in  their  labeling.  (21  C.F.R. 
§1.106,  as  amended.)  One  provision  of  these  regula- 
tions exempts  a  device  which  is  shipped  to  'a  practi- 
tioner licensed  by  law  fo  *  *  *  use  or  direct  the 
use  of  the  device.'     (21  C.F.R.  §1, 106(e))." 

The  Department's  refusal  to  release  the  reconditioned 
devices  for  distribution  in  the  manner  proposed  by  Claim- 
ant was  based  upon  its  view  that  California  chiropractors 
are  not  licensed  by  law  to  use  or  direct  the  use  of  ultra- 
sonic devices.  [R.  19-20,  par.  (6).]  Consequently,  ship- 
ment of  the  devices  to  the  chiropractors  would  not  meet 
the  conditions  of  the  exemption  regulations.^  Since  the 
devices  would  not  bear  adequate  directions  for  use  in  their 
labeling  as  required  by  21  U.S.C.  352(f)(1),  and  would 
not  be  exempt  from  that  requirement,  they  would  be  mis- 
branded. 

In  the  Consent  Decree  of  Condemnation,  the  District 
Court  had  expressly  retained  jurisdiction  "to  issue  such 
further  Decrees  and  Orders  as  may  be  necessary  to  the 
proper  disposition  of  this  proceeding."     [R.  13.] 


^In  addition,  paragraph  (7)  of  the  Consent  Decree  of  Condemna- 
tion declares  [R.  12]  : 

"The  Claimant  shall  not  sell  or  dispose  of  said  articles  or  any 
part  thereof  in  a  manner  contrary  to  the  provisions  of  the 
Federal  Food,  Drug  and  Cosmetic  Act,  or  the  lazvs  of  any  State 
*     *     *     in  which  they  are  sold  or  disposed  of." 


On  May  24,  1954,  Claimant  filed  with  the  District  Court 
a  Motion  to  Compel  Administrative  Approval  of  Claim- 
ant's Proposed  Method  of  Distributing  Devices  Under 
Seizure.  [R.  27-29.]  The  Motion  asserts  that  the  De- 
partment's refusal  to  approve  was  based  upon  an  erro- 
neous interpretation  of  the  scope  of  a  license  granted 
under  the  California  Chiropractic  Act. 

On  February  10,  1955,  the  District  Court  filed  an 
Order  denying  Claimant's  Motion  and  giving  Claimant 
90  days  to  submit  any  other  proposal  for  distribution  to 
the  Department.  [R.  49-50.]  On  the  same  day,  the  Dis- 
trict Court  also  filed  Findings  of  Fact  and  Conclusions  of 
Law.     [R.  40-49.] 

On  April  7,  1955,  Claimant  filed  a  Notice  of  Appeal 
from  the  District  Court's  Order  of  February  10,  1955. 
[R.  51.] 

On  May  17,  1955,  the  District  Court  filed  a  Final  Order 
directing  Claimant  to  return  the  devices  to  the  United 
States  Marshal,  and  directing  the  Marshal  to  ofTer  the 
devices  for  sale  under  conditions  to  be  specified  by  the  De- 
partment.    [R.  51-53.] 

Also  on  May  17,  1955,  on  Stipulation  by  the  parties, 
the  District  Court  filed  an  Order  which  stayed  execution 
of  the  Final  Decree  during  the  pendency  of  this  appeal, 
said  Order  also  reducing  the  performance  bond  and  per- 
mitting the  removal  of  the  devices  to  a  warehouse.  [R. 
54-55.] 

On  May  27,  1955,  Claimant  filed  a  second  Notice  of 
Appeal,  this  time  from  the  Final  Decree  of  May  17,  1955. 
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III. 

QUESTIONS  PRESENTED. 

(1)  Does  Claimant's  proposal  that  the  6  reconditioned 
ultrasonic  devices  be  shipped  to  chiropractors  licensed  and 
residing  in  California,  satisfy  the  requirements  of  21 
C.F.R.  §1. 106(e)  so  as  to  exempt  the  devices  from  bear- 
ing adequate  directions  for  use  in  their  labeling,  as  re- 
quired by  21  U.S.C  352(f)(1)? 

(2)  Was  the  District  Court  clearly  in  error  in  its  find- 
ing of  fact  that  a  chiropractor  who  is  licensed  under  the 
laws  of  California  is  not  authorized  to  use  or  direct  the 
use  of  the  ultrasonic  devices  under  seizure  in  this  case? 

IV. 

PERTINENT  STATUTES  AND  REGULATIONS. 
21  U.S.C.  334  (a). 

"Any  article  of  food,  drug,  device,  or  cosmetic  that 
is  adulterated  or  misbranded  when  introduced  into  or 
while  in  interstate  commerce  .  .  .  shall  be  liable 
to  be  proceeded  against  ...  on  libel  of  informa- 
tion and  condemned  in  any  district  court  of  the  United 
States  within  the  jurisdiction  of  which  the  article  is 
found     .     .     ." 

21  U.S.C.  352. 

"A  drug  or  device  shall  be  deemed  to  be  mis- 
branded — 

"(a)  If  its  labeling  is  false  or  misleading  in  any 
particular." 

"(f)  Unless  its  labeling  bears  (1)  adequate  direc- 
tions for  use;  .  .  .  Provided,  That  where 
any  requirement  of  clause  (1)  of  this  para- 
graph, as  applied  to  any  drug  or  device,  is 
not  necessary  for  the  protection  of  the  public 
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health,  the  Secretary  shall  promulgate  regu- 
lations exempting  such  drug  or  device  from 
such  requirement." 

21  U.S.C.  351. 

"A  drug  or  device  shall  be  deemed  to  be  adulter- 
ated— 

*'(c)  If  .  .  .  its  strength  differs  from,  or  its 
purity  or  quality  falls  below,  that  which  it 
purports  or  is  represented  to  possess." 

21  U.S.C.  334  (d). 

"Any  food,  drug,  device,  or  cosmetic  condemned  un- 
der this  section  shall,  after  entry  of  the  decree,  be  dis- 
posed of  by  destruction  or  sale  as  the  court  may 
direct  .  .  .;  but  such  article  shall  not 
be  sold  under  such  decree  contrary  to  the  provisions 
of  this  chapter  or  the  laws  of  the  jurisdiction  in  which 
sold:  Provided,  that  after  entry  of  the  decree  and 
upon  the  payment  of  the  costs  of  such  proceedings  and 
the  execution  of  a  good  and  sufficient  bond  condi- 
tioned that  such  article  shall  not  be  sold  or  disposed 
of  contrary  to  the  provisions  of  this  chapter  or  the 
laws  of  any  State  or  Territory  in  which  sold,  the 
court  may  by  order  direct  that  such  article  be  deliv- 
ered to  the  owner  thereof  to  be  destroyed  or  brought 
into  compliance  with  the  provisions  of  this  chapter 
under  the  supervision  of  an  officer  or  employee  duly 
designated  by  the  Secretary     .     .     ." 

21  Code  of  Federal  Regulations  Sec.  1.106  (e). 

"Exemptions  for  drugs  and  devices  shipped  directly 
to  licensed  practitioners,  hospitals,  clinics,  or  public- 
health  agencies  for  professional  use. 

"...     a  drug  or  device  shipped  directly  to  or 
in  the  possession  of  a  practitioner  licensed  by 
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law  to  administer  the  drug  or  to  use  or  direct 
the  use  of  the  device,  or  shipped  directly  to  or 
in  the  possession  of  a  hospital,  clinic,  or  public- 
health  agency,  for  use  in  the  course  of  the  pro- 
fessional practice  of  such  a  licensed  practitioner, 
shall  be  exempt  from  section  502  (f)(1)  of  the 
act  [21  U.S.C  352  (f)(1)]  if  it  meets  the  con- 
ditions of  paragraphs  .  .  .  (d)(2)  and  (3) 
of  this  section." 

21  Code  o£  Federal  Regulations  Sec.  1.106. 

"(d)  Exemption  for  prescription  devices 

"A  device  which,  because  of  any  potentiality  for 
harmful  effect,  or  the  method  of  its  use,  or  the 
collateral  measures  necessary  to  its  use,  is  not 
safe  except  under  the  supervision  of  a  practi- 
tioner licensed  by  law  to  direct  the  use  of  such 
device,  and  hence  for  which  'adequate  directions 
for  use'  cannot  be  prepared,  shall  be  exempt 
from  section  502  (f)(1)  of  the  act  [21  U.S.C. 
352  (f)(1)]  if  all  the  following  conditions  are 
met: 

"(2)   The  label  of  the  device  (other  than  surgical  in- 
struments) bears: 

"(i)  The  statement  'Caution:    Federal  law  re- 
stricts  this  device  to  sale  by  or   on   the 

order  of  a ,'  the  blank  to  be 

filled  in  with  the  word  'physician',  'den- 
tist,' 'veterinarian,'  or  with  the  descrip- 
tive designation  of  any  other  practitioner 
licensed  by  the  law  of  the  State  in  which 
he  practices  to  use  or  order  the  use  of  the 
device;  and 
"(ii)  The  method  of  its  application  or  use. 
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"(3)  The  labeling  of  the  device  (which  may  include 
brochures  readily  available  to  licensed  practi- 
tioners) bears  information  as  to  the  use  of  the 
device  by  practitioners  licensed  by  law  to  use  it 
or  direct  its  use     .     .     ." 

California  Chiropractic  Act  of  1922. 

West's  Annotated  California  Codes,  Business  and 
Professions,  Section  1000  IT,  page  45  ff. 

Deering's    California    Codes   Annotated,    Business 
and  Professions,  Vol.  2,  Appendix,  page  519  ff. 

[Note:     Appellant  has  printed  this  Act  as  an  ap- 
pendix to  his  opening  brief.] 

V. 

SUMMARY  OF  ARGUMENT. 

A.     Introduction. 

The  ultrasonic  devices  in  question  have  value  in  the 
treatment  of  some  conditions.  However,  they  cannot  be 
used  safely  and  efficaciously  by  the  layman  without  pro- 
fessional supervision.  Therefore,  ''adequate  directions 
for  use"  cannot  be  written  for  these  devices  as  required 
by  21  U.S.C.  352(f)(1),  but  they  may  be  exempt  from 
this  requirement  if  they  comply  with  the  conditions  of 
exemption. 

One  condition  of  exemption  is  that  the  devices  be 
shipped  to  "a  practitioner  licensed  by  law  ...  to  use 
or  direct  the  use  of  the  device."  Since  Claimant  has  pro- 
posed to  ship  the  reconditioned  devices  to  California  chiro- 
practors, the  fundamental  issue  is  whether  a  license  issued 
under  the  California  Chiropractic  Act  authorizes  its  holder 
to  use  ultrasonic  devices  in  his  practice  of  chiropractic. 
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B.     Scope  of  Authority  of  California   Chiropractors. 
(1)  Definition  of  Problem. 

Under  the  California  Chiropractic  Act,  a  licensee  is 
authorized  (1)  to  practice  chiropractic  as  taught  in  chiro- 
practic schools  or  colleges,  and  (2)  to  use  all  necessary 
mechanical,  and  hygienic  and  sanitary  measures  incident 
to  the  care  of  the  body,  but  not  to  practice  medicine. 

It  is  therefore  necessary  to  determine  ( 1 )  whether  ultra- 
sonic therapy  is  part  of  the  practice  of  chiropractic  as 
taught  in  chiropractic  schools  or  colleges,  and  (2)  whether 
ultrasonic  therapy  is  a  necessary  mechanical  measure  in- 
cident to  the  care  of  the  body  which  does  not  constitute 
the  practice  of  medicine. 

This  case  calls  for  interpretation  of  a  California  law. 
There  are  two  reported  opinions  of  the  Appellate  Depart- 
ment, Superior  Court,  Los  Angeles  County  which,  if  bind- 
ing on  this  Court,  would  dispose  of  the  appeal  in  favor 
of  the  Government.  Under  criteria  announced  by  this 
Court,  those  opinions  would  not  be  binding.  The  Court 
may  choose  to  restate  those  criteria.  On  the  other  hand, 
if  the  appeal  is  decided  on  the  merits,  the  State  Court 
decisions  would  at  the  least  be  highly  persuasive. 

(2)  Is   Ultrasonic    Therapy    Part   o£   the    Practice    of    Chiro- 
practic as  Taught  in   Chiropractic  Schools  or   Colleges? 

Chiropractic  is  a  system  for  the  practice  of  adjusting 
the  joints,  especially  at  the  spine,  hy  hand,  for  the  treat- 
ment of  disease  and  ailments.  This  was  the  connotation 
of  chiropractic  in  1922  when  the  California  Chiropractic 
Act  was  adopted,  and  it  remains  the  authoritative  defini- 
tion of  chiropractic  today.  Amendments  of  this  Act  and 
legislative  enactments  in  other  fields  have  not  changed  the 
scope  of  authority  of  a  licensed  California  chiropractor. 
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Many  subjects  other  than  chiropractic  are  taught  in 
chiropractic  schools  but  it  is  only  chiropractic  as  taught  in 
those  schools  that  a  licensed  chiropractor  is  authorized  to 
practice. 

In  the  early  1920's,  chiropractic  schools  taught  "ad- 
junct" methods  of  healing  such  as  electrotherapy  and  hy- 
drotherapy but  these  methods  were  candidly  recognized  as 
not  being  chiropractic. 

Ultrasonic  therapy  is  not  a  part  of  chiropractic  as 
taught  in  chiropractic  schools  or  colleges. 

(3)  Is  Ultrasonic  Therapy  a  Necessary  Mechanical  Measure 
Incident  to  the  Care  of  the  Body  Which  Does  Not  Con- 
stitute the  Practice  of  Medicine? 

Section  7  of  the  Chiropractic  Act  authorizes  a  licensee 
to  use  necessary  mechanical,  hygienic  and  sanitary  meas- 
ures incident  to  the  care  of  the  body  which  do  not  invade 
the  field  of  medicine  and  surgery. 

Section  7  does  not  authorize  use  of  a  mechanical  meas- 
ure if  it  is  part  of  the  practice  of  medicine.  Only  a  chiro- 
practic mechanical  measure  such  as  a  chiropractic  table  is 
authorized. 

Ultrasonic  therapy  is  used  by  medical  doctors  in  the 
treatment  of  their  patients  and  is  a  part  of  the  practice  of 
medicine. 

C.  Unsuccessful  Attempts  to  Amend  the  California 
Chiropractic  Act  Substantiate  View  That  Author- 
ity of  Licensed  Chiropractor  Is  Narrowly  Limited. 

Failure  to  adopt  proposed  amendatory  legislation  does 
not  provide  a  binding  interpretation  of  the  Act  but  may  be 
considered  by  the  Courts. 
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An  Initiative  Proposal  in  1939  to  amend  the  Chiroprac- 
tic Act  would  have  broadened  a  licensee's  authority  by  per- 
mitting him  (1)  ''to  diagnose  and  treat  diseases,  injuries, 
deformities,  or  other  physical  or  mental  conditions,"  and 
(2)  to  use  any  type  of  diagnostic  or  treating  measure 
other  than  drugs  or  surgery.  Chiropractors  who  opposed 
this  measure  stated  it  would  "authorize  chiropractors  to 
practice  medicine  under  chiropractic  licensure." 

The  Proposal  was  rejected  at  the  polls. 

D.     Miscellaneous  Points. 

(1)  The  Burden  of  Proof  Is  Upon  Appellant. 

Since  the  Appellant  seeks  an  exemption  from  the  statu- 
tory requirement  that  the  labeling  of  the  devices  bear  ade- 
quate directions  for  use,  he  has  the  burden  of  showing 
compliance  with  the  conditions  of  exemption. 

Here  he  must  show  that  the  chiropractors  to  whom  the 
devices  are  to  be  shipped  are  licensed  by  law  to  use  or 
direct  the  use  of  the  devices. 

(2)  The   Federal   Food,   Drug,   and   Cosmetic   Act   Is  an   In- 
strument of  Public  Protection. 

The  Federal  Food,  Drug,  and  Cosmetic  Act  is  designed 
to  protect  the  public  health  and  pocketbook,  and  is  con- 
strued so  as  best  to  effectuate  that  objective. 

CONCLUSION. 

Since  Appellant  has  not  established  that  California 
chiropractors  are  licensed  by  law  to  use  the  ultrasonic 
devices  in  question,  distribution  to  such  persons  would  vio- 
late the  Federal  Food,  Drug,  and  Cosmetic  Act. 

The  judgment  of  the  District  Court  should  be  affirmed. 
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VI. 
ARGUMENT. 

A.     Introduction. 

Ultrasonic  therapy  is  a  relatively  new  addition  to  the 
armamentarium  of  the  physician  in  his  combat  against 
disease.  As  is  true  of  so  many  other  "miracle"  drugs  and 
devices,  enthusiasts  and  promoters  of  this  therapy  has- 
tened to  proclaim  it  as  virtually  a  panacea  and  minimized 
or  completely  overlooked  its  potential  hazards.  Such  pre- 
mature,^ extravagant,  and  ill-considered  representations 
are  not  in  the  public  interest.  Representations  of  this 
type  were  in  part  the  basis  for  the  initial  proceeding 
against  the  devices  here  in  question.     [R.  4-6.] 

Claimant  thereafter  revised  the  labeling  for  the  devices 
under  seizure  to  eliminate  unwarranted  claims  and  mis- 
leading representations.  [R.  18,  par.  (3).]  The  Depart- 
ment of  Health,  Education,  and  Welfare  has  no  objection 
to  this  labeling.  It  is  a  matter  of  concern  to  the  Depart- 
ment, however,  that  devices  of  this  type  should  be  used 
only  by  qualified  persons  in  treating  the  pubHc. 

The  Federal  Food,  Drug,  and  Cosmetic  Act  requires 
that  the  labeling  of  a  device  bear  adequate  directions  for 
use  [21  U.S.C.  352  (f)(1)],  and  a  proviso  of  that  sec- 
tion authorizes  the  Secretary  to  promulgate  regulations 
which  exempt  devices  from  such  requirement  when  "not 
necessary  for  the  protection  of  the  public  health."     Such 


^Competent  investigators  are  constantly  exploring  and  appraising 
the  potential  of  ultrasonic  therapy  for  good  and  bad.  In  Exhibit  A 
attached  to  the  Stipulation  of  Facts  fR.  22,  footnotes  2,  3  and  4], 
there  are  listed  a  few  references  to  articles  in  American  scientific 
publications  on  the  medical  uses  of  ultrasound.  The  titles  of  these 
articles  alone  suggest  the  scope  and  significance  of  the  work  which 
has  been  done  and  is  yet  to  be  done  in  this  field. 
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exemption  regulations  have  been  promulgated.  [21  C.F.R. 
§  1.106(b)  et  seq.]  Where,  as  is  here  agreed,  adequate 
directions  cannot  be  written  for  safe  and  efficacious  lay 
use  without  professional  supervision,  the  device  may  be 
exempt  from  the  "adequate  directions  for  use"  require- 
ment only  if  the  conditions  of  exemption  are  met.  See 
U.  S.  V.  El-0-Pathic  Pharmacy,  et  al,  192  F.  2d  62,  75 
(C.A.  9,  1951). 

One  condition  in  the  exemption  regulations  is  that  the 
device  be  shipped  to  "a  practitioner  licensed  by  law  .  .  . 
to  use  or  direct  the  use  of  the  device."  [21  C.F.R. 
§1.1 06(e).]  It  would  of  course  be  possible  for  the  Sec- 
retary to  promulgate  exemption  regulations  under  Section 
352  (f)  which  would  disregard  State  licensing  laws  and 
set  up  independent  federal  qualifications  that  would  have 
to  be  met  by  the  practitioner  to  whom  the  device  is  shipped 
before  there  could  be  any  exemption.  But  the  pattern  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  and  the  regu- 
lations involved  in  this  case  give  full  faith  and  credence 
to  the  licensing  laws  of  each  State  and  do  not  seek  to 
superimpose  a  federal  licensing  system  in  the  field  of  the 
healing  arts.  This  regulatory  plan  is  reasonable  and  in 
furtherance  of  the  recognition  of  each  State's  authority 
over  internal  matters. 

For  these  reasons,  and  since  Claimant  wished  to  ship 
the  devices  to  California  chiropractors,  the  principal  issue 
before  the  District  Court  was  whether  a  chiropractor  prac- 
ticing under  the  Chiropractic  Act  of  California  is  licensed 
to  use  ultrasonic  devices  such  as  those  under  seizure.  The 
District  Court  found  that  ultrasonic  therapy  is  not  a  part 
of  the  practice  of  chiropractic,  that  it  is  a  part  of  the  prac- 
tice of  medicine,  and  that  a  chiropractor  licensed  under 
the  laws  of  California  is  not  authorized  to  use  or  direct 
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the  use  of   the  ultrasonic  devices  under   seizure   in   this 
case.     [R.  45-46.] 

On  appeal,  the  ultimate  question  is  whether  these  find- 
ings of  the  District  Court  are  clearly  erroneous.  [Rule 
52(a),  Federal  Rules  of  Civil  Procedure.] 

B.     Scope  of  Authority  of   California   Chiropractors. 
(1)  Definition   of   Problem. 

The  authority  of  a  California  chiropractor  stems  from 
the  Chiropractic  Act,  an  initiative  measure  approved  in 
1922.  [West's  Annotated  California  Codes,  Business  and 
Professions,  Section  1000  ff,  page  45;  Deering's  California 
Codes  Annotated,  Business  and  Professions,  Vol.  2,  Ap- 
pendix, page  519.]     Section  7  of  that  Act  reads: 

''Certificate  to  Practice 

''One  form  of  certificate  shall  be  issued  by  the 
board  of  chiropractic  examiners,  which  said  certifi- 
cate shall  be  designated  'License  to  practice  chiro- 
practic,' which  license  shall  authorize  the  holder  there- 
of to  practice  chiropractic  in  the  State  of  California 
as  taught  in  chiropractic  schools  or  colleges ;  and,  also, 
to  use  all  necessary  mechanical,  and  hygienic  and 
sanitary  measures  incident  to  the  care  of  the  body, 
but  shall  not  authorize  the  practice  of  medicine,  sur- 
gery, osteopathy,  dentistry,  or  optometry,  nor  the 
use  of  any  drug  or  medicine  now  or  hereafter  in- 
cluded in  materia  medica." 

The  restrictive  nature  of  the  chiropractor's  authority  is 
emphasized  by  a  comparison  with  the  statutory  authority 
granted  to  physicians  and  surgeons.  Deering's  California 
Codes  Annotated,  Business  and  Professions,  Vol.  1,  §2137, 
provides : 
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''Practice  authorised  by  certificate:    Physician's  and 
surgeon's  certificate. 

"The  physician's  and  surgeon's  certificate  author- 
izes the  holder  to  use  drugs  or  what  are  known  as 
medical  preparations  in  or  upon  human  beings  and 
to  sever  or  penetrate  the  tissues  of  human  beings  and 
to  use  any  and  all  other  methods  in  the  treatment  of 
diseases,  injuries,  deformities,  or  other  physical  or 
mental  conditions."     [Emphasis  added.] 

The  scope  of  the  "practice  of  medicine"  is  broad,  broad 
enough  to  encompass  anything  done  by  a  chiropractor. 
But  the  Chiropractic  Act  has  carved  out  a  limited  area 
within  which  it  is  legitimate  for  a  chiropractor  to  operate. 
His  authority,  however,  is  only  that  which  is  expressly 
conferred  by  Section  7  of  that  Act — namely: 

(1)  to  practice  chiropractic  as  taught  in  chiropractic 
schools  or  colleges,  and 

(2)  to  use  all  necessary  mechanical,  and  hygienic  and 
sanitary  measures  incident  to  the  care  of  the  body,  but  not 
to  practice  medicine,  surgery,  osteopathy,  dentistry,  or 
optometry,  and  not  to  use  any  drug  or  medicine  included 
in  materia  medica. 

Thus,  the  principal  problem  resolves  itself  into  two 
parts : 

(a)  Is  ultrasonic  therapy  part  of  the  practice  of  chiro- 
practic as  taught  in  chiropractic  schools  or  colleges  ? 

(b)  Is  ultrasonic  therapy  a  necessary  mechanical  meas- 
ure incident  to  the  care  of  the  body  which  does  not  con- 
stitute the  practice  of  medicine? 

Obviously,  this  Court  is  being  called  upon  to  interpret 
provisions  of  a  law  of  the  State  of  California.    A  number 
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of  courts  of  that  State  have  already  interpreted  those  pro- 
visions in  the  manner  we  are  urging  here,  as  we  will  point 
out  in  our  subsequent  argument.  This  Court  has  an- 
nounced criteria  as  to  the  circumstances  under  which  in- 
terpretations of  California  law  by  California  State  courts 
will  be  binding  upon  this  Court.  State  of  California,  De- 
partment of  Employment  v.  Fred  S.  Reynauld  &  Co.,  Inc., 
179  F.  2d  605  (CA.  9,  1950).  On  page  609,  the  Court 
stated : 

"We  think  the  rationale  of  Erie  R.  Co.  v.  Tomp- 
kins, 1938,  304  U.S.  64  ...  and  King  v.  United 
Commercial  Travelers,  1948,  333  U.S.  153  .  .  . 
is  that  federal  courts  are  bound  (a)  when  the  supreme 
judicial  tribunal  of  the  state  has  decided  a  given  ques- 
tion, or  (b)  a  state  appellate  court  which  is  in  the 
line  of  the  state  appellate  structure  leading  up  to  the 
supreme  tribunal  of  the  state  has  decided  it,  or  (c)  a 
goodly  number  of  the  trial  courts  of  the  state  gener- 
ally and  for  a  considerable  period  of  time  have  ad- 
hered to  a  common  interpretation  of  the  point." 

Two   Cahfornia  decisions   were   cited  as   binding  in   the 

Reynaidd  case.     One  was  an  unreported  decision  of  the 

Appellate    Department,    Superior    Court,    San    Francisco 

County,  and  the  other  was  an  unreported  decision  of  the 

trial  department,  Superior  Court,  San  Francisco  County. 

This  Court  declared  that  neither  decision  fell  within  any 

of  the  above-quoted  categories.     Other  factors  were  also 

present.     On  page  608,  footnote  4,  the  Court  said : 

"That  we  are  here  concerned  with  a  statutory  pro- 
vision written  into  California  law  verbatim  from  a 
federal  statute  is  a  further  inducement  for  our  con- 
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sideration  of  the  case  on  its  merits  .  .  .  Appar- 
ently no  federal  court  has  had  occasion  to  construe  the 
federal  statute  in  these  circumstances." 

In  the  present  appeal,  this  Court  is  asked  to  interpret  a 
California  Initiative  Act  which  is  not  patterned  after  any 
federal  statute.  Two  reported  California  decisions  which 
we  will  later  discuss  more  fully,  both  by  the  Appellate  De- 
partment, Superior  Court,  Los  Angeles  County,  are  dis- 
positive of  this  appeal  in  favor  of  the  appellee  if  they  are 
binding  on  this  Court.  People  v.  Fowler,  32  Cal.  App. 
2d  (Supp.)  737,  84  P.  2d  326  (1938);  People  v.  Mangi- 
agli,  97  Cal.  App.  2d  (Supp.)  935,  218  P.  2d  1025 
(1950).^  As  we  will  show,  every  reported  California  de- 
cision (including  those  of  District  Courts  of  Appeal  and 
the  Supreme  Court)  which  has  touched  upon  the  meaning 


^The  Fozvler  case  has  been  cited  with  general  approval  of  its 
rulings  on  chiropractic  by  a  California  District  Court  of  Appeal, 
and  by  several  of  the  highest  courts  of  other  states : 

People  V.  Nunn,  65  Cal.  App.  2d  188,  194,  150  P.  2d  476. 
480  (Dist.  Court  of  Appeal,  Second  Dist.,  Div.  2,  1944)  ; 
State  V.   Moore,   117   P.   2d   598,   604    (Supreme   Court   of 
Kansas,    1941) — speaks   of   the   Fowler   case   as   a   "well- 
considered  decision" ; 
Lynch   v.   State,    145    P.   2d   265,   270    (Supreme   Court   of 

Washington,  1944)  ; 
State  V.  Wagner,  297  N.  W.  906,  910  (Supreme  Court  of 

Nebraska,  1941); 
Smith  V.  State  Board  of  Medicine,  259  P.  2d   1033,    1038 
(Supreme  Court  of  Idaho,  1953). 
The  latter  case  also  cites  the  Mangiagli  case.     In  California  Pro- 
cedure, Vol.  1,  p.  247  (1954),  Witkin  says  of  reported  memoran- 
dum opinions  of  the  Appellate  Department,  Superior  Court : 

"The  total  number  of  such  reported  opinions  is  not  large,  but 
their  coverage  is  extensive.  Since  they  often  deal  with  ques- 
tions which  do  not  reach  the  higher  reviewmg  courts,  they  are 
of  considerable  value  and  are  freely  cited  by  the  Supreme 
Court  and  district  courts  of  appeal." 
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of  chiropractic  or  the  scope  of  chiropractic  licensure,  has 
expressed  views  in  harmony  with  the  Fowler  and  Mangi- 
agli  cases. °  Two  attempts  made  to  amend  the  Chiropractic 
Act  in  a  manner  that  would  overcome  the  restrictive  effect 
of  the  Fowler  and  Mangiagli  cases,  have  been  defeated  at 
the  polls. 

We  have  briefly  mentioned  the  California  decisions  and 
the  conformity  doctrine  at  the  outset  of  our  argument  so 
that  the  Court  will  be  alerted  to  their  underlying  signifi- 
cance here.  The  Court  after  full  consideration  may  choose 
to  decide  the  case  on  the  merits  or  may  elect  to  restate  the 
views  it  expressed  in  the  Reynaidd  case  supra  so  as  to  make 
the  Fowler  and  Mangiagli  cases  binding  in  this  appeal. 


^Appellant  cites  the  unreported  case  of  Purviance  v.  Brockman 
(Trial  Department,  Superior  Court,  Amador  County,  No.  4284, 
1939).  [Appellant's  Opening  Brief,  p.  41.]  This  appears  to  be 
the  only  California  case  which  suggests  that  a  chiropractor  may  use 
hydro-therapy,  electro-therapy,  heat,  and  enemas.  There  is,  of 
course,  nothing  even  in  that  case  about  ultrasonics.  As  far  as  our 
research  has  disclosed,  with  the  exception  of  the  Purviance  case, 
California  unreported  cases  which  have  considered  the  question 
have  uniformly  ruled  that  chiropractic  consists  solely  of  manual 
adjustment  and  does  not  include  such  modalities  as  electrode  treat- 
ment or  radionic  treatment: 

People  V.  Arnold  Morris  Lovaas   (Superior  Court,  Orange 

County,  C5240,  May  26,  1942) ; 
Credit  Bureau  of  San  Jose  v.  Josephine  DePonzi  (Superior 

Court,  Santa  Clara  County,  No.  77390,  July  2,  1951)  ; 
McGranahan  v.  Berger  et  al.  (Superior  Court,  San  Francisco 
County,  No.  257,362,  October  6,  1938). 

In  the  Credit  Bureau  case,  the  Court  ruled  that  radionic  treatments 
which  "caused  high  frequency  radionic  waves  to  enter  the  patient 
with  either  stimulating  or  relaxing  efifects"  were  not  authorized 
under  Section  7  of  the  Chiropractic  Act.  In  the  present  case,  we 
are  dealing  with  high  frequency  sound  waves  which  penetrate  the 
body  and  may  affect  tissues  of  the  body  located  inches  below  the 
surface.     [R.  18-19,  par.  4.] 
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(2)  Is   Ultrasonic    Therapy    Part    of    the    Practice    of    Chiro- 
practic as  Taught  in   Chiropractic   Schools   or   Colleges? 

The  meaning  of  the  term  "chiropractic"  is  fundamental 
to  the  consideration  of  this  appeal.  It  was  found  by  the 
trial  court  that — 

"Chiropractic  is  a  system  for  the  practice  of  adjust- 
ing the  joints,  especially  at  the  spine,  by  hand,  for  the 
treatment  of  disease  and  ailments."    [R.  45.] 

In  an  analogous  case,  the  same  court  had  earlier  expressed 
a  similar  viewpoint.  U.  S.  v.  22  Devices  .  .  .  Halox 
Therapeutic  Generator,  98  F.  Supp.  914,  918  (S.D. 
CaHf.,  1951).  In  both  instances,  the  court  reHed  upon 
interpretations  of  California  State  courts,  particularly 
People  V.  Fowler,  32  Cal.  App.  2d  (Supp.)  111.  84  P.  2d 
326  (Appellate  Department,  Superior  Court,  Los  Angeles 
County,  1938). 

The  Fozvler  case  is  the  most  exhaustive  California  de- 
cision as  to  what  constitutes  the  practice  of  chiropractic  as 
authorized  by  Section  7  of  the  Chiropractic  Act.  Declar- 
ing that  the  words  of  a  statute  must  be  taken  in  the  sense 
in  which  they  were  understood  at  the  time  when  the  statute 
was  enacted  [32  Cal.  App.  2d  (Supp.)  746],  the  Court 
quotes  extensively  from  dictionaries,  encyclopedias.  Corpus 
Juris,  and  court  cases  that  were  current  in  1922  when  the 
Chiropractic  Act  was  adopted.  [32  Cal.  App.  2d  (Supp.) 
745-747.]    On  page  746,  the  Court  said: 

'Tn  State  v.  Hopkins  (1917),  54  Mont.  52  [166 
Pac.  304,  306,  Ann.  Cas.  1918D,  956],  the  court 
quoted  from  Webster's  New  Standard  Dictionary  this 
definition  of  'Chiropractic':  *A  system  of  [or]  the 
practice  of  adjusting  the  joints,  especially  of  the 
spine,  by  hand  for  the  curing  of  disease.'  " 

i^  i^i  *****  * 
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"Nor  has  the  accepted  meaning  of  'chiropractic' 
since  changed,  for  in  the  latest  (1938)  edition  of 
Webster's  New  International  Dictionary  we  find  the 
same   definition  quoted   in   State  v.   Hopkins,  supra 

And  on  page  747,  the  Court  added : 

''The  court's  instruction  defining  'chiropractic'  in 
the  words  already  quoted  from  Webster's  New  Stand- 
ard Dictionary  was  correct." 

In  a  later  case,  the  same  Court  emphatically  reaffirmed 
the  holdings  in  the  Fowler  case.  People  v.  Mangiagli,  97 
Cal  App.  2d  (Supp.)  935,  218  P.  2d  1025  (Appellate 
Dept.,  Superior  Court,  L.  A.  County,  1950).  On  page 
938,  the  Court  said: 

"The  legal  problems  presented  here  are  substan- 
tially identical  with  those  considered  in  People  v. 
Fozvler  .  .  .  This  court  discussed  there  at  some 
length  the  construction  of  the  several  statutes  above 
mentioned  and  their  effect  on  each  other,  and  without 
repeating  all  that  was  said  we  approve  of  and  adhere 
to  it." 

9|C  3|C  9fk  ^  3|C  3|C  3p  3{» 

"This  matter  was  discussed  in  the  Fozvler  case, 
supra,  where  we  held  that  section  7  authorized,  by  the 
provision  numbered  as  [1]  above,  nothing  that  was 
not  chiropractic,  as  that  term  was  understood  in  1922, 
when  the  act  was  passed,  and  that  the  term  was  then 
defined  as  'a  system  of  [or]  the  practice  of  adjusting 
the  joints,  especially  of  the  spine,  by  hand  for  the 
curing  of  disease.'  " 


^The    1955   edition   of   Webster's    New    International   Dictionary, 
Unabridged,  defines  chiropractic  as : 

"A  system,  or  the  practice,  of  adjusting  the  joints,  esp.  of  the 
spine,  by  hand  for  the  curing  of  disease." 
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In  Quail  v.  Industrial  Accident  Commission  of  Cali- 
fornia, 138  Cal.  App.  412,  417,  32  P.  2d  402,  404  (Dist. 
Ct.  of  Appeal,  Calif.,  3rci  Dist.,  1934),  the  Court  stated: 

"The  term  'Chiropractic'  is  defined  as  a  system  of 
curing  disease  by  means  of  adjusting  the  joints  of 
the  spine  by  hand." 

The  earliest  California  case  which  discusses  the  defini- 
tion of  chiropractic  is  that  of  Ex  parte  Greenall,  153  Cal. 
767,  96  Pac.  804  (1908).  There  the  Supreme  Court  did 
not  state  its  own  view  but  simply  repeated  the  definition 
advanced  by  counsel.    On  page  769,  the  Court  said: 

"We  are  informed  in  the  briefs  that  the  word 
'chiropractic'  means  a  treatment  somewhat  analogous 
to  that  of  osteopathy,  the  removal  of  the  cause  of  dis- 
ease without  the  use  of  drugs  or  any  other  means  ex- 
cept the  adjustment  of  the  vertebra  of  the  spine  by 
manipulating  them  with  the  hand." 

In  the  Dictionary  of  American  Biography,  there  is  a 
sketch  of  the  founder  of  chiropractic,  Daniel  David  Pal- 
mer, which  includes  the  following  statements: 

"The  name  chiropractic  was  suggested  for  the  new 
science  by  the  Rev.  Samuel  H.  Weed  of  Blooming- 
ton,  111.,  an  early  patient.  The  name  (Greek  chcir, 
hand,  and  praktikos,  efficient)  was  freely  translated 
by  Palmer  as  'done  by  hand'." 

The  Courts  of  other  states  have  expressed  views  similar 
to  those  of  the  California  Courts  in  defining  the  authority 
of  chiropractors  as  limited  to  adjustments  by  hand.  Note 
especially  the  two  opinions  in  State  v.  Boston,  278  N.  W. 
291  and  284  N.  W.   143   (Sup.  Ct.  of  Iowa,   1938  and 
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1939),  where  the  defendant,  a  chiropractor,  was  enjoined 
(278  N.  W.  at  293)  among  other  things 

"from  the  use  of  physiotherapy,  electrotherapy, 
colonic  irrigation,  colon  hygiene,  ultra-violet  rays, 
infra-red  rays,  radionics  machines,  traction  tables, 
white  lights,  cold  quartz  ultra  violet  light,  neuroelec- 
tric  vitalizer,  electric  vibrator,  galvanic  current  and 
sinusoidal  current  .     .     ." 

The  Iowa  statute  applicable  in  the  Boston  case  defines 
chiropractors  as: 

"Persons  who  treat  human  ailments  by  the  adjust- 
ment by  hand  of  the  articulations  of  the  spine  or  by 
other  incidental  adjustments." 

This  definition  is  more  specific  than  that  in  Section  7  of 
the  California  Chiropractic  Act,  but  it  is  noteworthy  that 
the  Iowa  Supreme  Court  said  of  the  Iowa  statute  (284 
N.  W.  at  page  144)  : 

"The  statutory  definition  does  not  vary  to  any  great 
extent  from  the  well-known  and  generally  accepted 
definition  of  this  form  of  the  healing  art."^ 


■^For  similar  holdings  in  other  states,  see  also:  People  v.  Ring, 
275  111.  App.  214,  217  (111.  Appellate  Court,  Fourth  Dist.,  1934)  ; 
State  Board  of  Medical  Examiners  v.  McHenery  et  al.,  69  So.  2d 
592,  596  (Court  of  Appeals,  Louisiana,  1953)  ;  Commonwealth  v. 
Zimmerman,  108  N.  E.  893,  894-5  (Supreme  Court,  Mass.,  1915); 
Joyner  v.  State,  179  So.  573,  575-6  (Supreme  Court,  Miss.,  1938)  ; 
Bake-cvell  v.  Kahle,  232  P.  2d  127,  128  (Supreme  Court,  Mont., 
1951)  ;  State  Board  of  Medical  Examiners  v.  Grossman,  48  A.  2d 
700.  702  (Supreme  Court,  N.  J.,  1946),  aff'd  52  A.  2d  699  (N.  J. 
Court  of  Errors  and  Appeals,  1947)  ;  People  v.  Johnerson,  49  N. 
Y.  Supp.  2d  190,  194-5  (Kings  County  Court,  N.  Y.,  1944)  :  Nico- 
deme  v.  Bailey,  243  S.  W.  2d  397,  399  (Court  of  Civil  Appeals, 
Texas,  1951)  ;  Board  of  Medical  Examiners  v.  Freenor,  154  Pac. 
941,  942  (Supreme  Court,  Utah,  1916)  ;  Walkenhorst  v.  Kesler, 
67  P.  2d  654,  658,  662  (Supreme  Court,  Utah,  1937);  State  v. 
Hoiick,  203  P.  2d  693,  698  (Supreme  Court,  Wash.,  1949). 
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Appellant  quotes  from  the  laws  of  several  other  States 
in  an  effort  to  show  that  "chiropractic"  does  not  have  a 
uniform  meaning  throughout  the  country.  [Appellant's 
Brief  49-51].  We  are  here  concerned  with  the  meaning 
of  language  used  in  a  California  Initiative  Act.  The 
legislature  of  one  State  may  of  course  define  a  term  dif- 
ferently from  that  of  another.  We  have  made  no  effort 
to  compile  the  statutes  relating  to  chiropractic  in  those 
States  which  authorize  its  practice.  But  in  examining  the 
statutes  which  Appellant  cites,  together  with  their  legis- 
lative history,  we  have  noted  several  points  which  clearly 
support  our  position  in  this  appeal. 

The  statutory  pattern  shows  that  chiropractic  laws  were 
adopted  in  some  states  in  the  1910s  and  1920s.  These  laws 
were  highly  restrictive  and  limited  chiropractic  to  manipu- 
lation by  hand.  Subsequently,  chiropractic  groups  have 
endeavored  to  obtain  legislation  which  would  broaden  the 
scope  of  their  authorized  practice.  In  some  instances  they 
have  been  successful.  In  California,  they  have  not  as  we 
will  discuss  in  detail  in  Part  C  of  this  argument. 

In  Arizona,  practice  is  still  limited  to  adjustment  "by 
hand."  [Appellant's  Brief  49.]  This  statute  was  enacted 
May  18,  1921.  [Session  Laws  of  Arizona,  1921,  page  262, 
section  6(c).]  An  initiative  measure  "to  provide  for  the 
improvement  of  the  practice  of  chiropractic"  was  defeated 
in  1932.     [See  1933  Session  Laws  of  Arizona,  page  614.] 

Appellant's  Brief,  page  50,  quotes  the  Nevada  law  as 
amended  on  March  28,  1955.  But  the  Nevada  law  as 
adopted  on  February  19,  1923,  declared: 

"Chiropractic  is  defined  to  be  the  science  of  palpat- 
ing and  adjusting  the  articulations  of  the  human 
spinal  column  by  hand  only.  This  definition  is  inclu- 
sive, and  any  and  all  other  methods  are  hereby  de- 
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clared  not  to  be  chiropractic."      [Nevada   Compiled 
Laws  1929,  Vol.  1,  Sec.  1084.] 

In  1949,  the  Nevada  statute  was  amended  to  provide  for 
two  types  of  licenses — chiropractic  and  chiropractic- 
physiotherapy.  [Nevada  Compiled  Laws  Supplement  1943- 
1949,  page  60,  section  1084.]  The  definition  of  "chiro- 
practic" continued  to  limit  that  practice  to  palpation  and 
adjustment  "by  hand  only."  A  broader  definition  was 
adopted  for  the  separate  practice  of  "chiropractic-physio- 
therapy." Finally  in  1955,  the  law  was  again  amended  as 
cited  by  Appellant. 

Similarly  with  respect  to  the  Idaho  law,  Appellant's 
Brief  (page  50)  cites  the  statute  as  it  was  amended  in 
1937.  [Session  Laws  of  Idaho,  1935-1937,  Section  6, 
pages  277-278.]  But  as  it  was  originally  adopted  on 
March  11,  1919,  it  did  not  authorize  a  licensee  to  adjust 
"displaced  tissue  of  any  kind  or  nature"  or  to  "practice 
physiotherapy,  electrotherapy,  hydrotherapy,  as  taught  in 
chiropractic  schools  and  colleges."  [Session  Laws  of 
Idaho  1919,  page  538,  Section  11.] 

The  Ohio  statute  quoted  on  page  51  of  Appellant's 
Brief  does  not  define  "chiropractic"  but  lists  it  as  a  sepa- 
rate limited  branch  of  medicine  to  be  regulated  by  the 
state  medical  board.  Other  branches  separately  listed  are 
mechanotherapy,  electrotherapy,  and  hydrotherapy,  indi- 
cating a  legislative  recognition  that  chiropractic  does  not 
include  the  others. 

Throughout  Appellant's  Brief,  the  term  "adjunct 
therapy"  is  frequently  used  with  the  suggestion  that 
"chiropractic"  includes  manipulation  by  hand  and  all 
other  methods  which  a  chiropractor  may  deem  an  "ad- 
junct" to  hand  manipulation.    The  Chiropractic  Act  does 
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not  use  this  term  in  defining  the  scope  of  a  licensee's 
practice.  In  Webster's  New  International  Dictionary 
Unabridged,  Second  Edition,  1955,  the  word  "adjunct"  is 
defined  as — 

"Something  joined  or  added  to  another  thing,  but 
not  essentially  a  part  of  it." 

This  definition  seems  most  appropriate  here. 

On  page  37  of  his  brief,  Appellant  candidly  states  his 
concept  of  chiropractic: 

".  .  .  chiropractic  is  the  maintenance  of  structural 
and  functional  integrity  of  the  nervous  system  as 
being  the  cause  of  disease  and  .  .  .  the  practice 
of  chiropractic  consists  of  the  use  of  any  and  all 
techniques  and  means  to  remove  nerve  interference 
at  any  place  in  the  body  including  the  vertebrae." 

This  viewpoint,  however,  was  at  one  time  incorporated 
almost  verbatim  in  a  regulation  of  the  Board  of  Chiro- 
practic Examiners  and  declared  void  in  People  v.  Man- 
giagli,  97  Cal.  App.  2d  (Supp.)  935,  943,  218  P.  2d 
1025,  1030  (Appellate  Dept.,  Superior  Ct.,  L.  A.  County, 
1950).  In  that  case  a  licensed  chiropractor  was  con- 
victed of  violating  the  medical  practice  act  and  the  con- 
viction was  affirmed  on  appeal.  Defendant  then  filed  a 
petition  for  rehearing  urging  the  validity  of  the  regula- 
tion.   Rejecting  this  argument,  the  Court  stated: 

Page  943 

"In  his  petition  for  rehearing  defendant  asserts 
that  our  decision  cannot  stand  because  it  is  in  conflict 
with  a  regulation  of  the  Board  of  Chiropractic  Ex- 
aminers adopted  October  22,  1949,  defining  chiro- 
practic thus:  The  basic  principle  of  chiropractic  is 
the  maintenance  of  the  structural  and  functional  in- 
tegrity of  the  nervous  system.    The  practice  of  chiro- 
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practic  consists  of  all  necessary  means  to  carry  out 
these  principles.'  .  .  .  The  conflict  between  this 
regulation  and  the  meaning  of  'chiropractic'  as  defined 
in  our  opinion  herein,  and  in  People  v.  Fowler  .  .  . 
is  fairly  obvious.  Under  this  regulation  a  licensed 
chiropractor  might  very  well  engage  in  a  great 
variety  of  medical  and  surgical  practice;  indeed,  it 
would  be  difficult  to  discover  any  sort  of  treatment  of 
the  sick  or  afflicted  that  could  not,  by  a  little  ingenuity, 
be  brought  within  it.  But  this  does  not  cause  us 
to  doubt  the  correctness  of  our  decision;  it  leads  us, 
rather,  to  the  conclusion  that  the  regulation  is  void." 

That  regulation  has  been  reworded  so  that  it  now  reads : 
"The  basic  principle  of  chiropractic  is  the  main- 
tenance of  structural  and  functional  integrity  of  the 
nervous  system.  The  practice  of  chiropractic  con- 
sists of  the  use  of  any  and  all  subjects  enumerated  in 
Section  5  and  referred  to  [in]  any  and  all  other  sec- 
tions of  the  act."  [CaHfornia  Administrative  Code, 
Title  16,  Sec.  302(a).] 

Section  5  of  the  Chiropractic  Act  enumerates  the  mini- 
mum educational  requirements  for  a  chiropractor.  When 
the  Act  was  adopted  in  1922,  the  following  was  the  com- 
plete Hst  of  subjects  specified  in  Section  5: 

Anatomy 

Histology 

Elementary  chemistry  and  toxicology 

Physiology 

Bacteriology 

Hygiene  and  sanitation 

Pathology 

Diagnosis  or  analysis 

Chiropractic  theory  and  practice 

Obstetrics  and  gynecology.  [Calif.  Stats.  1923,  p. 
XC] 
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Physiotheraphy  Was  Not  Listed. 

In  1947,  however,  as  Appellant  points  out  on  pages  58 
and  63  of  his  brief.  Section  5  of  the  Act  was  amended 
to  include  physiotherapy.  [Calif.  Stats.  1947,  ch.  151, 
p.  678.]  Since  the  current  regulation  quoted  above  de- 
fines the  practice  of  chiropractic  to  consist  of  the  use  of 
all  subjects  enumerated  in  Section  5,  the  argument  ap- 
parently is  that  a  chiropractor  may  now  utilize  physio- 
therapy in  his  practice. 

A  related  argument  was  made  and  rejected  in  People 
V.  Mangiagli,  supra,  97  Cal.  App.  2d  (Supp.)  935,  939, 
where  the  Court  said: 

"In  other  words,  the  limits  of  permissible  practice 
by  the  holder  of  a  chiropractic  license,  as  fixed  by 
section  7  of  the  statute,  do  not  extend,  under  the 
provision  we  have  numbered  [1],  beyond  the  scope 
of  chiropractic  as  that  term  was  understood  and  de- 
fined in  1922,  and  the  ambitious  attempts  of  chiro- 
practic schools  or  colleges  to  extend  them  by  teaching 
other  subjects  under  the  guise  of  chiropractic  must 
fail,  so  long  as  the  statute  remains  as  it  is  now. 
The  statute  has  been  amended  by  a  proposal  made  by 
the  Legislature  in  1947  (Stats.  1947,  pp.  676-680), 
and  approved  by  popular  vote;  but  these  amendments 
so  made  have  not  changed  section  7  of  the  act,  and 
we  find  nothing  in  the  changes  of  other  sections 
which  affects  or  alters  the  meaning  of  section  7." 
[Emphasis  added.] 

Manifestly,  it  is  the  expressed  judicial  view  that  Section 
7  of  the  Chiropractic  Act,  which  alone  deals  with  the 
scope  of  a  chiropractor's  authority  under  that  Act,  may 
not  be  enlarged  by  indirection.  Consequently,  the  use  of 
physiotherapy  does  not  become  a  part  of  the  practice  of 
chiropractic  simply  because  it  is  included  in  the  chiro- 
practic curriculum. 
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Another  oblique  argument  is  advanced  by  Appellant  on 
pages  44-45  of  his  brief  where  he  cites  Oosterveen  v. 
Board  of  Medical  Examiners,  112  Cal.  App.  2d  201,  246 
P.  2d  136  (Dist.  Ct.  of  Appeal,  Second  Dist.,  Div.  3, 
Calif.,  1952)  and  suggests  that  the  Court  approved  the 
use  of  electricity  by  chiropractors  for  healing  purposes. 
(Parenthetically,  ultrasonic  therapy  is  not  electricity.) 
Actually,  in  footnote  1  of  the  opinion,  the  appellate  court 
set  forth  verbatim  the  trial  court's  definition  of  "Natur- 
opathy" which  includes  the  use  of  electricity.  The  Court 
then  went  on  to  say  (pp.  205-206)  that  the  use  of  natural 
methods  of  healing  may  be  employed  by  physicians  and 
surgeons,  osteopaths,  chiropractors,  and  all  those  who 
hold  licenses  as  drugless  practitioners.  But  on  page  209, 
the  Court  observed: 

"When  we  speak  of  the  right  to  use  the  methods 
commonly  employed  by  naturopaths,  we  do  not  adopt 
the  trial  court's  definition  of  naturopathy  in  all  re- 
spects. Some  of  the  practices  mentioned  might  in 
some  circumstances  be  regarded  as  the  use  of  drugs 
or  medicine,  which,  of  course,  is  prohibited  to  chiro- 
practors."    [Emphasis  added.] 

We  submit  that  the  Oosterveen  case  is  not  helpful  to  the 
Appellant's  position. 

Appellant's  brief  (pages  38-41)  refers  to  recently 
enacted  statutes  governing  physical  therapy  and  through 
some  tortuous  argument  arrives  at  the  conclusion  that 
chiropractors  are  authorized  to  practice  all  types  of  phy- 
sical therapy.  The  irrelevance  of  these  statutes  to  the 
present  issue  is  clearly  stated  in  the  following  quotation 
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from  23  Opinions  California  Attorney  General  179,  181 
(1954): 

"The  Chiropractic  Initiative  Act  was  not  amended 
by  the  legislative  enactment  of  [the  physical  therapy 
statutes],  since  no  initiative  measure  can  be  amended 
except  by  vote  of  the  electors  unless  otherwise  pro- 
vided in  said  initiative  act  (Calif.  Constitution,  Art. 
IV,  Sec.  1),  and  there  is  no  provision  for  le^fislative 
amendment  in  the  Chiropractic  Act.  The  enactment 
of  the  tzvo  Physical  Therapy  Statutes  in  1953  neither 
increased  nor  decreased  the  scope  of  the  practice  of 
chiropractic.  To  the  same  extent  that  a  chiropractor 
coidd  practice  physical  therapy  before  the  1953  legis- 
lation, it  follows  that  such  practice  of  physical  therapy 
still  is  zvithin  the  scope  of  the  chiropractic  license, 
and  that  to  engage  in  such  practice  of  physical 
therapy  a  chiropractor  need  not  be  registered  .  .  . 
or  licensed  .  .  .  [under  the  Physical  Therapy 
Statutes.]"    [Emphasis  added.] 

Adjustment  by  hand  for  the  treatment  of  disease  is  one 
form  of  physical  therapy,  but  the  licensed  chiropractor 
need  not  comply  with  the  new  physical  therapy  statutes  in 
order  to  continue  giving  manual  adjustments. 

Section  7  of  the  Chiropractic  Act  authorizes  the  holder 
of  a  license  issued  thereunder  "to  practice  chiropractic  in 
the  state  of  California  as  taught  in  chiropractic  schools  or 
colleges.''  It  is  only  chiropractic,  as  taught  in  chiropractic 
schools,  that  he  may  practice. 

In  the  case  of  In  re  Hartman,  10  Cal.  App.  2d  213, 

51  P.  2d  1104  (Dist.  Ct.  of  Appeal,  Fourth  Dist.,  Calif., 

1935),  the  Court  said  of  Section  7  (at  page  217) : 

"While  the  section  contains  the  additional  clause  'as 
taught  in  Chiropractic  schools  or  colleges/  the  entire 
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section  must  be  taken  as  a  whole  and  it  cannot  be 
taken  as  authorizing  a  license  fe]  to  do  anything  and 
everythino^  that  might  be  taught  in  such  a  school.  A 
short  course  in  surgery  or  one  in  law  might  be 
given,  incidentally,  and  it  would  not  follow  that  the 
section  would  then  authorize  a  licensed  chiropractor 
to  engage  in  such  other  professions.  It  is  not  suffi- 
cient that  a  particular  practice  is  taught  in  such  a 
school.  Under  the  terms  of  the  statute  it  must  meet 
the  further  test  that  it  is  a  part  of  chiropractic,  what- 
ever that  philosophy  or  method  may  be,  and,  further, 
that  it  shall  not  violate  the  provision  which  expressly 
forbids  the  practice  of  medicine.  If  such  a  practice 
is  not  a  part  of  chiropractic  but  does  constitute  the 
practice  of  medicine,  it  is  not  authorized  under  this 
license  even  though  it  may  be  taught  in  such  a 
school."    [Emphasis  added.] 

These  views  were  further  amplified  in  People  v.  Fowler, 

supra,  32  Cal.  App.  2d   (Supp.)    737,  where  the  Court 

said  on  page  747: 

"The  effect  of  the  words  'as  taught  in  chiropractic 
schools  or  colleges'  is  not  to  set  at  large  the  significa- 
tion of  'chiropractic,'  leaving  the  schools  and  colleges 
to  fix  upon  it  any  meaning  they  choose.  Were  the 
word  'chiropractic'  of  unknown,  ambiguous  or  doubt- 
ful meaning,  this  clause,  'as  taught'  etc.,  might  serve 
to  provide  a  means  of  defining  or  fixing  its  significa- 
tion, but  there  is  here  no  such  lack  of  clarity.  The 
scope  of  chiropractic  being  well  known,  the  schools 
and  colleges,  so  far  as  the  authorization  of  the  chiro- 
practor's license  is  concerned,  must  stay  within  its 
boundaries;  they  cannot  exceed  or  enlarge  them  .  .  . 
If  our  opinion  in  People  v.  Schuster  (1932),  122 
Cal.  App.  (Supp.)  790,  795,  is  thought  to  go 
farther  than  this,  we  now  qualify  it  in  that  respect, 
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deeming  the  rule  just  stated  to  be  the  proper  one." 
[Emphasis  added.] 

Note  U.  S.  V.  22  Devices  .  .  .  Halox  Therapeu- 
tic Generator,  98  F.  Supp.  914,  918;  and  People  v.  Man- 
giagli,  97  Cal.  App.  2d  (Supp.)  935,  939. 

Appellant  relies  on  three  affidavits  of  chiropractors. 
[Appellant's  Brief,  pages  29-33.]  The  tenor  of  these 
affidavits  is  that  the  affiants  went  to  chiropractic  colleges 
in  California  during  the  early  1920s,  and  that  those  col- 
leges taught  electrotherapy,  hydrotherapy,  and  other  phy- 
sical modalities  during  that  period.  Each  affiant  asserts 
in  substance  that  these  fields  were  within  the  scope  of 
chiropractic  as  it  was  understood  at  that  time.    [R.  29-37.] 

Obviously,  such  assertions  are  conclusions  rather  than 
facts.  Moreover,  the  Exhibits  which  are  appended  to  the 
affidavits®  demonstrate  that  these  assertions  are  contrary 
to  fact.  These  Exhibits  unequivocally  show  (1)  that 
chiropractic  meant  manipulation  by  hand  and  (2)  that 
electrotherapy,  hydrotherapy,  etc.,  were  taught  but  as  a 
part  of  a  different  system  of  healing,  namely,  Natur- 
opathy. 

A  few  excerpts  from  Exhibit  C  attached  to  Dr.  Houde's 
affidavit  will  substantiate  this  statement.  Exhibit  C  is 
the  Annual  Announcement  of  the  Los  Angeles  College 
of  Chiropractic  for  1921-1922: 

Page  17 

"Chiropractic  is  the  science  of  locating  the  cause  of 
disease,  and  the  art  of  removing  it  by  spinal  adjnst- 


^By  Stipulation,  these  Exhibits  were  not  printed  but  are  presented 
to  the  Court  for  consideration  in  this  appeal  in  their  original  form. 
[R.  73-74.] 
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merits,  thereby  relieving  impingements  on  the  spinal 
nerves. 

"The  word  Chiropractic  is  derived  from  two  Greek 
words,  Cheir  meaning  hand,  and  Praktikos  meaning 
practice.'' 

Page  19 

''The  successful  treatment  of  the  nervous  system 
means  the  successful  treatment  of  practically  all  dis- 
eases, and  this  the  Chiropractor  does  zvith  the  knowl- 
edge of  the  surrounding  structures  and  his  skillful 
hands." 

Page  21 

"The  spine  is  the  foundation  of  health  ...  If 
the  nerve  is  abnormal  the  organ  controlled  by  it  is 
abnormal.  Every  nerve  in  the  body  can  be  reached 
directly  or  indirectly  and  can  he  treated  manually 
.  .  .  It  is  the  sole  purpose  of  the  Chiropractor  to 
re-establish  the  proper  anatomical  relation  between 
the  nerves  and  the  surrounding  structures." 

Page  33 

"We  make  our  students  master  of  Chiropractic  and 
every  other  form  of  treatment." 

Pages  35-36 

"Naturopathic  Methods — Chiro practically  Considered 
".  .  .  Millions  of  people  are  abandoning  drugs 
and  turning  to  natural  methods  of  treatment.  Chiro- 
practic is  the  one  supreme  and  all-important  method. 
Dr.  Cale,  the  president  of  our  college,  uses  nothing 
hut  pure,  specific,  unalloyed  Chiropractic  with  his 
private  patients.  He  needs  nothing  else  .  .  .  He 
believes  implicitly  in  straight  Chiropractic. 

"Then  you  might  ask,  why  do  we  teach  electricity, 
hydrotherapy  and  the  other  Naturopathic  methods? 
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The  answer  is  very  simple.  We  teach  them  because 
we  want  our  graduates,  in  addition  to  being  thor- 
oughly competent  in  Chiropractic,  to  be  as  competent 
in  the  use  of  electricity  as  the  best  electrotherapist, 
to  be  as  competent  in  the  use  of  hydrotherapy  as  the 
best  hydrotherapist  ...  In  other  words,  we  want 
our  graduates  to  know  all  that  the  best  Chiropractors 
know,  and  in  addition  to  know  all  that  the  other 
fellows  know.  Ignorance  is  no  virtue.  Chiropractors 
will  more  quickly  discover  the  utter  uselessness  of 
'adjuncts'  and  'mixing'  if  they  use  them  awhile  than 
if  they  are  left  in  ignorance  of  them."  [Emphasis 
added.] 

From  the  last  sentence  quoted,  it  is  obvious  that  the  col- 
lege considered  Naturopathic  methods  to  be  not  only 
independent  of  Chiropractic  methods,  but  also  inferior. 
Rarely,  we  submit,  is  the  body  of  an  affidavit  so  com- 
pletely demolished  by  an  Exhibit  which  it  appends. 

The  ''Course  of  Instruction"  which  appears  on  page  4 
of  the  same  Exhibit  lists  "Chiropractic  Theory  and  Prac- 
tice" separately  from  "Naturopathic  Methods,"  and  in- 
cludes only  under  the  latter  such  subjects  as  "Hydro- 
therapy" and  "Electrotherapy."  Many  other  subjects 
listed  on  that  page  are  expressly  prohibited  to  a  chiro- 
practor by  Section  7  of  the  Chiropractic  Act. 

Dr.  Hotchkiss  appends  to  his  affidavit  as  Exhibit  B 
a  1920  brochure  of  the  Eclectic  College  of  Chiropractic. 
The  concept  of  chiropractic  entertained  by  this  College 
was  the  same  as  that  of  the  Los  Angeles  College  of 
Chiropractic.     However,  the  Eclectic  College  did  not  dis- 
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parage  the  methods  of  the  other  heaHng  arts  which  it 

taught.     A  few  excerpts  will  support  these  statements: 

Inside  of  cover  page 

''The  Eclectic  College  .  .  .  (holds)  full  authority 
...  to  teach,  practice  and  demonstrate  Chiroprac- 
tic and  its  allied  Therapeutics    .    .    ." 

Page  1 

"...  a  school  that  would  teach  Chiropractic  as 
fundamental  hut  that  would  not  limit  its  course  of 
training  to  a  single  branch  of  Natural  Healing." 

Page  2 

"Therefore,  Chiropractic  has  come  to  mean  'adjust- 
ment with  the  hands'  and  it  gives  a  clear  insight  into 
the  method  involved  in  the  practice  of  this  great 
modern  healing  agency    .     .     ." 

Page  10 

"The  Eclectic  idea  of  including  all  of  the  valuable 
and  important  systems  of  drugless  treatment,  in 
addition  to  the  regular  Chiropractic  course  of  study, 
marks  a  great  advance  in  the  art  of  equipping  the  up- 
to-date  Chiropractic  Physician."    [Emphasis  added.] 

It  is  true  that  the  course  of  study  required  of  appli- 
cants for  the  chiropractic  license  by  Section  5  of  the 
Chiropractic  Act  and  by  regulations  of  the  Board  of 
Chiropractic  Examiners  covers  a  wider  area  than  the 
scope  of  a  license  issued  under  Section  7  of  that  Act. 
Dr.  Norcross  on  page  2  of  his  affidavit  states  that  ex- 
aminations for  chiropractic  licenses  have  at  all  times  in- 
cluded questions  on  the  theory  and  practice  of  physio- 


—37— 

therapy.     But  this  is  no  criterion  as  to  the  scope  of  a 
Hcense  issued  under  Section  7. 

In  Georgia  Ass'n  of  Osteopathic  Physicians  and  Sur- 
geons, Inc. J  et  al.  v.  Allen,  31  F.  Supp.  206  (M.D.  Georgia 
1940),  aff'd  112  F.  2d  52  (CA.  5,  1940),  the  Court  had 
occasion  to  consider  various  Georgia  statutes  relating  to 
practitioners  of  the  healing  arts.  It  was  the  Court's  hold- 
ing in  forceful  language  that  the  breadth  of  an  examina- 
tion does  not  determine  the  scope  of  a  license  to  practice. 
On  page  213,  the  Court  said: 

"A  chiropractor  is  examined  in  anatomy,  physi- 
ology, symptomatology,  pathology,  physical  diagnosis, 
neurology,  chemistry,  hygiene  and  sanitation,  chiro- 
practic orthopedy,  nerve  tracing  and  adjusting,  as 
taught  in  chiropractic  schools.  His  license,  however, 
authorizes  only  the  adjustment  of  patients.  (84- 
509.)  His  knowledge  must  be  broader  than  his 
practice;  he  must  know  what  he  practices  but  may 
not  practice  all  he  knows.''    [Emphasis  added.] 

Similarly,  speaking  of  osteopaths  on  the  same  page,  the 

Court  stated: 

"However,  the  license  authorized  by  84-1209  does 
not  necessarily  include  everything  embraced  in  the 
examination  .  .  .  It  may  be  necessary  for  an 
osteopath  to  know  numerous  subjects  in  order  to 
make  a  diagnosis  and  to  determine  whether  osteo- 
pathic treatment  or  some  other  treatment  is  indicated. 
He  should  know  when  not  to  give  an  osteopathic 
treatment."      [Emphasis   added.] 

See  also  State  v.  Wagner,  297  N.W.  906,  910  (Supreme 
Ct.  of  Nebraska,  1941);  People  v.  Ratledge,  172  Cal. 
401,  405,  156  Pac.  455  (1916). 


—3a— 

Appellant  quotes  extensively  from  the  book  "Principles 
and  Practice  of  Spinal  Adjustment"  by  Arthur  L.  Forster 
(1915)  [Claimant's  Exhibit  B]  in  an  effort  to  show  that 
more  was  taught  as  chiropractic  in  the  California  colleges 
of  chiropractic  than  manipulation  by  hand.  [Appellant's 
Brief  15-16,  34-37.]  Affidavits  on  which  Appellant  relies 
assert  that  this  volume  was  used  as  a  textbook  in  the 
early  1920s  at  the  Los  Angeles  College  of  Chiropractic 
and  the  Eclectic  College  of  Chiropractic.  [R.  31,  33,  36.] 
We  have  already  shown  how  narrow  was  the  concept 
of  "chiropractic"  in  those  colleges  which  taught  other 
methods  in  addition  to  chiropractic.  Forster's  volume 
also  advocated  the  use  of  other  methods  in  addition  to 
chiropractic.  But  he,  too,  recognized  that  chiropractic 
itself  is  manipulation  by  hand.  Thus  on  page  1,  para- 
graph 1,  he  said: 

"Chiropractic  (G.  cheir,  hand,  and  praktikos,  effi- 
cient) is  the  art  and  science  of  treating  disease  by 
the  adjustment  of  displaced  vertebrae,  thereby  re- 
lieving impingement  of  the  nerves  passing  through 
the  intervertebral  formina." 

And  on  page  315,  paragraphs  1  and  2,  he  said: 

"Briefly  defined,  spinal  adjustment  is  the  replace- 
ment to  their  normal  position  of  subluxated  vertebrae 
for  the  purpose  of  relieving  pressure  upon  the  nerves 

"This  replacement  of  subluxated  vertebrae  is  ac- 
complished by  the  application  of  a  definite  thrust  by 
the  hands  of  the  operator  in  contact  with  the  affected 
vertebra.''    [Emphasis  added.] 
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Other  textbooks   cited   by   Appellant    (Brief,   pp.    17-19) 
are  not  in  the  Record  here. 

There  are  four  colleges  of  chiropractic  in  California, 
three  of  which  have  never  taught  ultrasonic  therapy.® 
The  fourth  college  does  teach  ultrasonic  therapy  as  a  part 
of  several  courses;  in  that  college,  such  teaching  Vv^as  first 
introduced  in  1946,  many  years  after  approval  of  the 
Chiropractic  Act  in  1922. 

The  trial  court  found  that  while  ultrasonic  therapy  is 

taught  in  one  chiropractic  college  in  California,  it  is  not 

a  part  of  the  practice  of  chiropractic.      [R.  45.]      The 

trial  court  also  found: 

"A  subject  does  not  become  a  part  of  the  practice 
of  chiropractic  merely  because  it  is  taught  in  a  chiro- 
practic college.  Many  subjects  are  taught  in  Chiro- 
practic colleges  which  are  not  part  of  the  practice  of 
chiropractic."    [R.  45-46.] 

Thus  jurisprudence  is  also  taught  in  the  California  col- 
leges of  chiropractic  [See  Appendix  A,  this  brief,  par. 
4]  but  it  can  hardly  be  argued  that  the  chiropractor  may 
for  that  reason  practice  law. 

We  submit  that  the  trial  court  did  not  err  in  finding 
that  ultrasonic  therapy  is  not  a  part  of  chiropractic  as 
taught  in  chiropractic  schools  or  colleges.  As  we  will 
establish  in  the  next  part  of  this  brief,  ultrasonic  therapy 
actually  is  a  part  of  the  practice  of  medicine. 


^See  Supplemental  Stipulation  as  to  Facts,  pars.  (l)-(3).  This 
Supplemental  Stipulation  was  designated  for  printing  fR.  73,  par. 
8]  but  does  not  appear  in  the  printed  transcript  of  record.  We 
have  therefore  printed  it  as  Appendix  A  in  this  brief. 


(3)  Is  Ultrasonic  Therapy  a  Necessary  Mechanical  Measure 
Incident  to  the  Care  of  the  Body  Which  Does  Not 
Constitute  the  Practice  of  Medicine? 

Section  7  of  the  Chiropractic  Act  which  defines  the 
scope  of  a  licensee's  authority  is  divided  into  two  parts 
by  a  semicolon.     The  second  part  states: 

''and,  also,  to  use  all  necessary  mechanical,  and  hy- 
gienic and  sanitary  measures  incident  to  the  care  of 
the  body,  but  shall  not  authorise  the  practice  of 
medicine    ..." 

In  this  connection,  the  trial  court  made  two  significant 
findings  [R.  46] : 

"Ultrasonic  therapy  is  not  a  necessary  mechanical 
measure  incident  to  the  care  of  the  body  in  the  prac- 
tice of  chiropractic." 

"Ultrasonic  therapy  is  a  part  of  the  practice  of 
medicine." 

Webster  defines  the  term  "incident"  as  "naturally  hap- 
pening or  appertaining,  esp.  as  a  subordinate  or  subsidiary 
feature."  This  seems  to  be  the  connotation  adopted  for 
the  term  by  the  California  Courts. 

In  the  case  of  In  re  Hartman,  10  Cal.  App.  2d  213, 
51  P.  2d  1104  (Dist.  Ct.  of  Appeal,  Fourth  Dist.,  Calif., 
1935),  the  defendant  chiropractor  contended  that  the  use 
of  hypodermic  instruments  to  administer  the  Koch  cancer 
treatment  was  authorized  by  Section  7.  Rejecting  this 
argument,  the  Court  said  at  page  217: 

"We  think  this  cannot  be  held  to  be  merely  a 
measure  incident  to  the  care  of  the  body  within  the 
meaning  of  that  section,  both  because  that  clause  of 
the  section  refers  to  general  hygienic  and  sanitary 
measures,  even  though  mechanical,  and  not  to  the 
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treatment  of  diseases  and  ailments,  and  because  the 
section  contains  the  further  limitation  that  the  au- 
thorization granted  shall  not  extend  to  the  practice 
of  medicine  or  surgery''    [Emphasis  added.] 

In  People  v.  Nunn,  65  Cal.  App.  2d  188,  150  P.  2d 
476  (Dist.  Ct.  of  App.,  Second  Dist.,  Div.  2,  1944),  the 
Court  said  (at  page  194)  of  a  chiropractor  Hcensed  under 
Section  7: 

"He  may  not  invade  the  field  of  medicine  or  surgery 
or  administer  drugs  or  medicines  included  within 
materia  medica.  He  is  limited  to  the  use  of  me- 
chanical measures  incident  to  the  care  of  the  body 
which  do  not  invade  the  field  of  medicine  and  sur- 
gery. (People  V.  Fowler,  32  Cal.  App.  (2d)  Supp. 
72)7. y     [Emphasis  added.] 

In  People  v.  Fowler,  32  Cal.  App.  2d  (Supp.)  7Z7, 
749-750,  84  P.  2d  326,  332-3  (Appellate  Dept.,  Superior 
Ct.,  L.  A.  County,  1938),  the  Court  carefully  considered 
the  "incidental  measures"  authorized  by  Section  7  and 
declared  at  page  750: 

"But  the  other  'measures'  mentioned  in  Section  7 
are  described  in  such  general  terms  that  they  might 
well  include  many  things  which  would  be  a  part  of 
medicine  or  surgery  in  the  stricter  sense  ...  As 
to  such  measures,  the  proviso  [against  the  practice 
of  medicine]  has  an  apparent  office  to  perform;  it 
prevents  the  chiropractor  from  resorting  to  them  by 
authority  of  his  license  as  such,  or,  as  the  trial  court 
put  it,  he  cannot  'invade  the  field  of  medicine  and 
surgery.'  [Nor]  .  .  .  does  the  statute  confer 
any  selective  function  upon  chiropractic  schools  or 
colleges.  They  cannot,  by  teaching  any  measures 
which  are  properly  a  part  of  the  practice  of  medicine 
.  .  .  prevent  them  from  being  such,  or  authorize 
chiropractors  to  make  use  of  them." 
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Clearly,  only  a  chiropractic  mechanical  measure,  such  as 
a  chiropractic  table,  would  be  permissible  under  Section 
7.  The  Section  does  not  authorize  use  of  a  mechanical 
measure  if  it  is  a  part  of  the  practice  of  medicine. 

To  argue  that  the  ultrasonic  devices  in  question  are 
necessary  chiropractic  mechanical  measures  would  be  to 
overlook  a  fundamental  tenet  of  chiropractic — namely, 
that  chiropractic  is  a  system  for  the  practice  of  adjusting 
the  joints,  especially  at  the  spine.  Yet  ultrasonic  therapy 
is  improper  for  use  directly  over  the  spinal  column.  [R. 
26.] 

More  significant,  however,  is  the  fact  that  ultrasonic 
therapy  is  a  part  of  the  practice  of  medicine: 

"Medical  doctors,  particularly  those  who  specialize 
in  physical  medicine,  employ  ultrasonic  therapy,  where 
medically  indicated,  as  part  of  their  regular  treat- 
ment of  their  patients."  [Supplemental  Stip.  As  To 
Facts,  Appendix  A  of  this  brief,  paragraph  (5).] 

This    stipulation    is    further    corroborated    in    Claimant's 

Exhibit  A  entitled  'The  Effect  Of  Single  And  Multiple 

Treatments    Of    New    Zealand   White    Rabbits    With    A 

Schlessing   Ultrasoniseur"   which   includes   the    following 

statement  as  its  concluding  paragraph  on  page  8 : 

*Tt  is  the  opinion  of  the  investigators  that,  if 
directions  are  followed,  the  use  of  the  Schlessing 
Ultrasoniseur  does  not  represent  a  dangerous  thera- 
peutic procedure  and  can  safely  be  employed  by 
qualified  individuals  in  the  practice  of  physical 
medicine."    [Emphasis  added.] 


Note  also  the  medical  journal  articles  cited  in  the  Record, 
page  22,  footnotes  2,  3,  and  4. 

The  Court  will  recall  that  a  physician's  and  surgeon's 
certificate  authorizes  the  holder,  among  other  things, 
*Ho  sever  or  penetrate  the  tissues  of  human  beings." 
[Section  2137,  Business  and  Professions  Code.]  This 
authority,  being  a  part  of  the  practice  of  medicine,  is 
denied  to  the  chiropractor. 

In  People  v.  Fowler,  supra,  32  Cal.  App.  2d  (Supp.) 
72)7,  the  Court  stated  on  pages  749-750: 

".  .  .  we  conclude  that  the  words  'medicine,'  and 
'surgery,'  as  used  in  section  7  of  the  Chiropractic 
Act,  were  intended  to  continue  as  to  chiropractors  the 
limitations  imposed  on  drugless  practitioners  by  the 
Medical  Practice  Act,  that  is,  to  deny  them  the  use 
of  drugs  and  medical  preparations  and  the  severing 
or  penetrating  of  the  tissues  of  human  beings.'"  [Em- 
phasis added.] 

But  the  ultrasonic  devices  in  question  produce  high 
frequency  sound  waves  which  do  penetrate  the  body  and 
may  affect  tissues  located  inches  beneath  the  surface. 
[R.  18-19,  par.  (4).]  In  the  use  of  these  devices,  "a 
moderate  amount  of  energy  is  inducted  into  the  tissue 
and  bony  structures";  there  is  "good  beaming  and  good 
depth  of  penetration  of  sound  waves";  ''energy  [is]  ab- 
sorbed to  a  greater  extent  in  muscle  than  in  fat";  and 
there  is  "selective  heating  at  the  tissue-bone  interfaces." 
[R.  20-22.] 


—44— 

This  type  of  penetration  of  the  tissues  is  accomplished 

with  sound  waves  rather  than  with  surgical  instruments, 

and  it  creates  its  own  peculiar  hazards. 

".  .  .  it  is  of  the  utmost  importance  that  treat- 
ments be  given  by  a  doctor  thoroughly  familiar  with 
the  potentialities  of  the  apparatus  inasmuch  as  there 
is  always  the  possibility  of  tissue  damage  from  the 
reflective  qualities  of  ultrasound  by  causing  localized 
over-heating  of  bone  and  muscle  when  the  energy 
rays  are  concentrated  too  long  in  one  place."    [R,  21.] 

Note  also  the  contraindications,  that  is,  the  conditions 
where  ultrasound  therapy  would  be  improper  or  undesir- 
able.    [R.  26.] 

There  would  appear  to  be  ample  reason  for  a  holding 
such  as  that  in  O'Neill  v.  Board  of  Regents,  etc.,  74  N. 
Y.  Supp.  2d  762  (Supreme  Ct.,  Appellate  Div.,  1947), 
appeal  dismissed  83  N.E.  2d  469  (1948),  where  the  Court 
stated  at  page  763: 

"Physiotherapy  in  its  general  sense  is  'the  treatment 
of  disease  by  physical  remedies  rather  than  drugs' 
and  its  practice  is  the  practice  of  medicine  in  that 
limited  field."    [Emphasis  added.] 

See  also  Joyner  v.  State,  179  So.  573,  576  (Supreme 
Court,  Miss.,  1938),  115  A.L.R.  954,  for  a  holding  that 
the  use  of  surgical  instruments,  electrical  instruments, 
and  "other  appliances"  in  the  treatment  of  disease  is  a 
part  of  the  practice  of  medicine  and  surgery. 

We  submit  that  the  trial  court  did  not  err  in  finding 
that  "ultrasonic  therapy  is  not  a  necessary  mechanical 
measure  incident  to  the  care  of  the  body  in  the  practice 
of  chiropractic"  and  that  "ultrasonic  therapy  is  a  part  of 
the  practice  of  medicine." 
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C.  Unsuccessful  Attempts  to  Amend  the  California 
Chiropractic  Act  Substantiate  View  That  Author- 
ity of  Licensed  Chiropractor  Is  Narrowly  Limited. 

Since  the  enactment  of  the  California  Chiropractic  Act 
in  1922  by  initiative,  there  have  been  several  direct  at- 
tempts to  enlarge  the  scope  of  a  chiropractor's  authority 
through  amendment  of  the  Act  by  initiative  propositions. 
(Proposition  9  in  1934  and  Proposition  2  in  1939.) 
Neither  amendment  was  adopted.  Both  measures  were 
supported  by  one  group  of  chiropractors  and  opposed  by 
another  group  of  chiropractors,  as  appears  in  the  argu- 
ments submitted  to  the  voters. 

Failure  to  adopt  amendatory  legislation  does  not  pro- 
vide a  binding  interpretation  of  the  Act  sought  to  be 
amended,  though  apparently  it  is  a  factor  which  may  be 
considered  by  the  Courts.  See  Fahey  v.  O'Melveny  & 
Myers,  etc.,  200  F.  2d  420,  479  (C.A.  9,  1952);  Cali- 
fornia Toll  Bridge  Authority  v.  Kuchel,  40  Cal.  2d  43, 
53-54,  251  P.  2d  4  (1952);  82  C.J.S.  §360,  pages  790- 
791. 

The  1939  Initiative  Proposal  would  have  made  funda- 
mental revisions  in  the  Chiropractic  Act.  Thus  it  would 
have  changed  Section  7  to  read: 

"One  form  of  certificate  shall  be  issued  by  the 
board  of  chiropractic  examiners;  said  certificate  shall 
be  designated  'License  to  practice  chiropractic,'  which 
license  shall  authorize  the  holder  thereof  to  diagnose 
and  treat  diseases,  injuries,  deformities  or  other 
physical  or  mental  conditions  of  human  beings,  with- 
out the  use  of  drugs  and  without  in  any  manner 
severing  any  of  the  tissues  of  the  human  body." 
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Under  this  proposal,  the  only  limitation  upon  the  licensed 
chiropractor  would  have  been  the  use  of  drugs  and 
surgery.  It  should  be  borne  in  mind  that  by  this  time 
(1939),  the  California  Courts  had  judicially  demarcated 
the  narrow  scope  of  Section  7.  See  cases  cited  earlier 
in  this  brief,  especially  Fowler  (1938),  Quail  (1934), 
and  In  re  Hartman  (1935). 

If  this  proposal  is  compared  with  Section  7  of  the 
Chiropractic  Act,  the  attempted  enlargement  of  the  licen- 
tiate's authority  is  obvious.  Instead  of  being  licensed  to 
practice  "chiropractic"  he  would  have  been  authorized 
"to  diagnose  and  treat  diseases,  injuries,  deformities,  or 
other  physical  or  mental  conditions."  Instead  of  being 
restricted  to  the  use  of  measures  "incident  to  the  care 
of  the  body"  with  a  proviso  against  "the  practice  of 
medicine,  surgery,  osteopathy,  dentistry,  or  optometry," 
he  would  have  been  permitted  to  use  any  type  of  diagnostic 
or  treating  measure  other  than  drugs  and  surgery. 

The  rather  brief  argument  offered  to  the  voters  in  favor 

of  the   1939  Amendment  said  little  about  the   enlarged 

scope  of  authority  to  practice.    The   following   excerpts 

are  taken  from  that  argument: 

"In  1922  the  people  of  California  voted  to  give 
Chiropractors  a  license  to  practice,  and  since  that 
time  no  change  has  been  made  in  this  law.  Times 
and  conditions  now  make  it  necessary  that  the  changes 
asked  for  in  this  amendment  be  added  to  the  present 
law. 

******** 

"Prohibits  the  Use  of  Drugs  or  Surgery  by 
Chiropractors." 
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The  argument  against  the  proposed  1939  Amendment, 

Hke  the  one  in  favor  of  it,  was  submitted  by  a  group  of 

three  chiropractors.^®  We  quote  a  few  excerpts  from  that 

argument : 

"The  present  California  Chiropractic  Act,  adopted 
by  the  people  in  1922,  provides  for  the  legal  prac- 
tice of  chiropractic,  in  connection  with  which  the 
chiropractor  may  use  'all  necessary  measures'  inci- 
dent to  the  practice  of  chiropractic.     .     .     . 

''The  proposed  amendment  would  authorise  chiro- 
practors to  practice  medicine  under  chiropractic  licen- 
sure. The  proposed  increase  in  hours  of  study  is  in 
subjects  not  designed  to  increase  the  student's  knowl- 
edge of  Chiropractic  or  his  ability  to  practice  it.   .   .    . 

"Today,  the  chiropractic  field  is  divided  into  two 
groups.  One  group  includes  those  chiropractors  who 
have  adequate  education  and  training  in  chiropractic, 


^^The    argument    against    this    proposed    amendment    was    sub- 
mitted by: 

T.  F.  Ratledge,  D.C., 

Chairman  Legislative  Committee, 
California  Chiropractic  Association. 

L.  A.  McLellan,  D.C., 

Secretary  Chiropractic  League  of  California. 

Roy  G.  Labachotte,  D.C., 

President  of  Palmer  Standardized  Chiropractors  of  Cali- 
fornia. 
The  argument  in   favor  of  this  proposed  amendment  was  sub- 
mitted by: 

Stanley  M.  Innes, 

Past  President,  Affiliated  Chiropractors  of  California. 

George  E.  Swanson, 

President,  Affiliated  Chiropractors  of  California, 
Alameda-Contra  Costa  Unit. 

W.  F.  Morris, 

Member,  State  Board  of  Chiropractic  Examiners. 


and  therefore,  sincerely  believe  in  its  efficacy  and 
completeness  as  a  true  science  of  health  and  who  are 
happy  to  leave  medical  practices  to  those  who  are 
fully  educated,  trained  and  authorised  by  law  to 
practice  medicine.  The  other  group  includes  a  con- 
glomerate of  chiropractic  licentiates  whose  chiroprac- 
tic education  is  nondescript  and  inadequate,  and  who, 
therefore,  never  came  to  seriously  believe  in  chiro- 
practic principles  nor  in  their  own  abihty  to  apply 
them  in  practice.  Also  in  this  group  are  those  whose 
only  interest  in  possessing  a  chiropractic  Hcense  is 
to  use  it  as  a  shield  behind  which  they  hope  to 
engage  in  illegal  practices  and  escape  the  penalties 
for  such  violations  of  law."     [Emphasis  added.] 

These  statements  were  made  by  chiropractors  and  are 
clearly  in  conformity  with  the  views  enunciated  in  the 
early  192Q's  by  the  Los  Angeles  College  of  Chiropractic 
and  the  Eclectic  College  of  Chiropractic  regarding  the 
connotation  of  "chiropractic." 

We  submit  that  these  unsuccessful  efforts  to  amend 
the  Chiropractic  Act  substantiate  our  position  that  the 
practice  of  chiropractic  is  narrowly  limited  and  that  Cali- 
fornia chiropractors  are  not  licensed  by  law  to  use  the 
ultrasonic  devices  in  question. 

D.    Miscellaneous  Points. 

(1)  The  Burden  of  Proof  Is  Upon  Appellant. 

Appellant  seeks  to  establish  that  his  proposed  shipment 
of  the  devices  in  question  to  California  chiropractors  en- 
titles those  devices  to  an  exemption  from  the  affirmative 
requirement  of  21  U.S.C.  3S2(f)(l)  that  their  labeling 


bear  adequate  directions  for  use.  It  is  a  settled  rule 
of  law  that  where  a  statute  defines  an  oifense  and  then 
creates  an  exception,  he  who  seeks  to  show  that  he  comes 
within  the  exception  has  the  burden  of  proof.  People 
V.  Fowler,  32  Cal.  App.  2d  (Supp.)  737,  743  (1938); 
Ocean  Accident  &  Guaranty  Corp.  v.  Rubin,  7Z  F.  2d 
157,  166  (C.A.  9,  1934),  96  A.L.R.  412;  McKelvey  v. 
U.  S.,  260  U.S.  353,  357  (1922). 

And  such  an  exception  is  narrowly  construed  so  as 
not  to  include  any  case  which  does  not  clearly  fall  within 
its  provisions.  U.  S.  v.  Dickson,  15  Pet.  141,  165  (1841)  ; 
Canadian  Pacific  Ry.  Co.  v.  U.  S.,  72>  F.  2d  831,  834 
(C.A.  9,  1934) ;  Shilkret  v.  Musicraft  Records,  131  F.  2d 
929,  931  (C.A.  2,  1942),  cert.  den.  319  U.S.  742;  Ryan 
V.  Carter,  93  U.S.  78,  84  (1876). 

(2)  The  Federal  Food,  Drug,  and  Cosmetic  Act 
Is   an   Instrument   of   Public   Protection. 

The  Federal  Food,  Drug,  and  Cosmetic  Act  is  designed 
to  protect  the  public  health  and  pocketbook  from  adulter- 
ated and  misbranded  foods,  drugs,  devices,  and  cosmetics, 
and  it  is  construed  so  as  best  to  effectuate  that  objective. 
U,  S.  V.  El-0-Pathic  Pharmacy,  192  F.  2d  62,  75  (C.A. 
9,  1951). 
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VII. 

CONCLUSION. 

Since  Appellant  did  not  establish  that  California  chiro- 
practors are  licensed  by  law  to  use  the  ultrasonic  devices 
in  question,  distribution  to  such  persons  would  be  in 
violation  of  the  Federal  Food,  Drug,  and  Cosmetic  Act. 

We  submit  that  the  judgment  of  the  District  Court 
should  therefore  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 

Max  F.  Deutz, 

Asst.  United  States  Attorney, 
Chief,  Civil  Division, 

Room  600  Federal  Building, 
Los  Angeles   12,  California, 

Attorneys  for  Appellee. 

Arthur  A.  Dickerman, 

1401  South  Hope  Street,  Room  514, 
Los  Angeles  15,  California, 

Attorney  Department  of  Health, 
Education,  and  Welfare. 

Of  Counsel. 


APPENDIX  A. 

Supplemental  Stipulation  As  To  Facts.^ 

It  is  hereby  stipulated  by  the  parties  to  this  proceed- 
ing, through  their  respective  counsel,  as  follows: 

(1)  There  are  only  four  colleges  of  chiropractic  in 
California.  Of  these  four,  three  colleges  do  not  teach 
ultrasonic  therapy  at  all,  and  have  never  taught  it. 

(2)  In  the  fourth  college,  the  teaching  of  ultrasonic 
therapy  was  introduced  in  1946.  This  was  the  first  time 
that  ultrasonic  therapy  was  included  in  the  curriculum  of 
any  California  college  of  chiropractic.  Ultrasonic  therapy 
is  now  taught  as  part  of  3  different  undergraduate  courses 
in  that  college.  The  amount  of  time  devoted  to  ultrasonic 
therapy  in  each  of  these  courses  varies  from  a  part  of  a 
class  period  to  several  such  periods,  as  deemed  necessary 
by  the  class  instructor. 

(3)  Said  fourth  college  of  chiropractic  has  also  given 
some  graduate  training  in  ultrasonic  therapy.  In  1952, 
ultrasonic  therapy  was  the  subject  of  a  seminar  in  the 
graduate  school  comprising  a  3  to  12-hour  course.  In 
addition,  a  2-hour  post  graduate  course  in  ultrasonic 
therapy  was  given  there  in  1953  and  a  3-hour  post  grad- 
uate course  in  such  therapy  was  given  there  in  1954. 

(4)  The  curriculum  at  the  various  California  colleges 
of  chiropractic  includes  courses  in  physiotherapy,  psychi- 
atry, jurisprudence,  and  obstetrics. 


^This  document  was  designated  for  printing  as  part  of  the  printed 
Transcript  of  Record.  fR.  Th,  par.  8.]  Apparently  through  an 
inadvertence,  however,  it  was  not  printed  in  that  Transcript.  We 
are  therefore  printing  it  in  full  in  this  Appendix,  except  for  the 
title  of  the  District  Court  and  of  the  Cause. 
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(5)  Medical  doctors,  particularly  those  who  specialize 
in  physical  medicine,  employ  ultrasonic  therapy,  where 
medically  indicated,  as  part  of  their  regular  treatment 
of  their  patients. 

(6)  Under  competent  supervision,  ultrasonic  therapy 
may  be  employed  safely  as  adjuvant  therapy  in  the  treat- 
ment of  osteoarthritis  and  bursitis. 

This  "Supplemental  Stipulation  As  To  Facts"  is  sub- 
mitted by  the  parties  in  lieu  of  any  affidavits. 

Dated:   October  1,  1954. 

Laughlin  E.  Waters, 

United  States  Attorney, 

/s/  Max  F.  Deutz, 
Max  F.  Deutz, 

Asst.  United  States  Attorney 
Chief  of  Civil  Division, 

Attorneys  for  Libelant. 

/s/  Spencer  E.  Van  Dyke, 
Spencer  E.  Van  Dyke, 
/s/  Jack  Hildreth, 
Jack  Hildreth, 

Attorneys  for  Claimant. 
Filed  October  4,  1954. 
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The  Rulings  of  the  Superior  Court  Appellate  Depart- 
ment of  Los  Angeles  County  Relied  Upon  by 
Appellee  Are  Not  Depositive  of  This  Appeal 
nor  Binding  Upon  This  Court. 

Appellee  asserts  that  the  questions  on  this  appeal  are 
governed  by  the  cases  of  People  v.  Fowler,  32  Cal.  App. 
2d  (Supp.)  7Z7,  84  P.  2d  2>26  (1938);  People  v.  Man- 
giagli,  97  Cal.  App.  2d  (Supp.)  935,  218  P.  2d  1025. 
Both  of  these  decisions  arise  from  the  criminal  prosecu- 
tion of  misdemeanors  in  the  Municipal  Court  of  Los 
Angeles  and  decided  by  the  Appellate  Department  of  the 
Superior  Court.  These  cases  neither  represent  a  goodly 
number  of  trial  courts  of  the  state  generally  and  for  a 
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considerable  period  of  time  which  have  adhered  to  a 
common  interpretation  of  this  point  nor  have  they  been 
recognized  by  the  Appellate  Courts  for  the  propositions 
upon  which  they  are  relied  by  Appellee.  The  California 
Appellate  Courts  since  the  passage  of  the  Chiropractic 
Act  in  1922  have  laid  down  the  rule  that  the  determina- 
tion of  the  scope  of  chiropractic  under  the  Chiropractic 
Act  must  be  determined  by  resorting  to  extrinsic  evidence 
as  to  what  was  taught  in  schools  and  colleges.  {Evans 
V.  McGranaghan,  4-  Cal.  App.  2d  202,  41  P.  2d  937 
(1935);  In  re  Hartman,  10  Cal.  App.  2d  213,  51  P.  2d 
1104  (1935).)  The  case  of  People  v.  Niinn,  55  Cal. 
App.  2d  188,  194,  150  P.  2d  476,  merely  cites  the  Fowler 
case  to  the  effect  that  a  chiropractor  cannot  legally  prac- 
tice surgery  and  that  his  practice  is  limited  to  the  arts 
taught  in  the  school  of  chiropractor.  The  Foivler  case 
was  a  municipal  court  prosecution  of  the  medical  practice 
act,  the  defense  was  that  the  defendant  was  licensed  under 
the  Chiropractic  Act  of  1922  and  it  was  therefore  neces- 
sary for  the  defendant  to  prove  that  his  actions  were 
within  the  scope  of  his  license.  The  offense  committed 
by  the  defendant  appears  to  be  an  act  involving  surgery, 
although  this  is  not  set  forth  in  the  opinion,  the  court 
states  however  at  page  749: 

".  ,  .  and  noting  that  the  advocates  of  the 
chiropractic  act  stated  in  the  arguments  to  voters 
above  mentioned  no  objection  to  the  scope  of  the 
license  which  a  chiropractor  could  obtain  under  the 
Medical  Practice  Act,  but  on  the  contrary  declared 
that  under  the  proposed  act  chiropractors  could  not 
use  drugs  or  surgery,  we  conclude  that  the  words 
'medicine',  and  'surgery',  as  used  in  Section  7  of 
the  Chiropractic  Act,  were  intended  to  continue  as 
to  chiropractors  the  limitations  imposed  on  drugless 
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practitioners  by  the  Medical  Practice  Act,  that  is, 
to  deny  them  the  use  of  druo;-s  and  medical  prepara- 
tions and  the  severing  or  penetration  of  the  tissues 
of  human  beings." 

This  being  the  fact  the  defendant  was  not  able  to  sub- 
stantiate by  extrinsic  evidence  that  surgery  was  within 
the  scope  of  the  chiropractic  license.  The  same  situation 
existed  in  People  v.  Mangiagli,  97  Cal.  App.  2d  (Supp.) 
935,  218  P.  2d  1025,  wherein  the  defendant  was  unable 
to  show  by  extrinsic  evidence  that  the  packing  of  a  pa- 
tient's uterus  with  gauze,  inserting  a  needle  in  a  vein 
of  her  arm  and  injecting  blood  plasma,  giving  of  para- 
thyroid tablets  and  a  hypodermic  injection  of  liver  extract 
were  acts  within  the  scope  of  the  chiropractic  license. 
It  was  therefore  not  necessary  for  the  court  to  determine 
by  extrinsic  evidence  what  was  taught  in  schools  and 
colleges  in  order  to  determine  the  scope  of  the  chiropractic 
act.  The  defendants  actions  in  both  cases  were  purely 
the  practice  of  medicine.  This  fact  was  obvious  and  no 
amount  of  evidence  could  alter  it. 

Neither  of  these  cases,  relied  upon  so  heavily  by  the 
appellee  were  cited  or  referred  to  in  the  case  of  Oosterveen 
V.  Board  of  Medical  Examiners,  112  Cal.  2d  201,  246  P. 
2d  136,  nor  was  the  Fowler  case  cited  in  the  case  of  Hunt 
V.  Board  of  Chiropractic  Examiners,  87  Cal.  App.  2d 
98,  196  P.  2d  77.  Appellee  contends  that  this  court 
should  be  bound  by  the  rulings  contained  in  the  Fowler 
and  Mangiagli  cases  by  virtue  of  a  quoted  portion  from 
the  case  of  State  of  California,  Department  of  Employ- 
ment V.  Fred  S.  Reynauld  &  Co.,  Inc.,  179  F.  2d  605 
(C.  A.  9,  1950).  The  following  is  quoted  from  page  18 
of  Appellee's  brief;  "(c)   a  goodly  number  of  the  trial 


courts  of  the  state  generally  and  for  a  considerable  period 
of  time  have  adhered  to  a  common  interpretation  of  the 
point."  The  interpretation  of  the  scope  of  chiropractic 
contained  in  the  Fozvler  and  Mangiagli  cases  cannot  be 
considered  as  a  goodly  number  of  trial  court  decisions  of 
the  state  generally  they  being  two  in  number  and  from 
the  same  court.  The  state  courts  have  not  for  a  con- 
siderable period  of  time  adhered  to  these  interpretations 
which,  in  fact,  are  contrary  to  the  interpretation  of  the 
District  Court  of  Appeal  of  the  State  of  California  in  the 
case  of  Hunt  v.  Board  of  Chiropractic  Examiners  and  the 
California  Supreme  Court  in  the  case  of  Oosterveen  v. 
Board  of  Medical  Examiners,  supra.  Not  only  have 
the  courts  not  adhered  to  such  a  common  point  of  inter- 
pretation but  the  California  legislature  has  indicated  that 
the  scope  of  chiropractic  under  the  act  encompasses  more 
than  the  mere  adjustment  of  the  spine  by  hand.  Examples 
of  the  legislative  attitude  can  be  found  in  the  Business 
and  Professions  Code,  Section  6522,  relating  to  Barbers. 
This  section  provides  as  follows: 

"Sec.  6522.  Practices  and  persons  excluded  from 
Act.     The  provisions  of  this  chapter  do  not  apply  to: 

"(a)  Persons  authorized  by  the  law  of  this  State 
to  practice  medicine  and  surgery  or  osteopathy  or 
chiropractic  or  persons  holding  a  drugless  practitioner 
certificate  under  the  laws  of  this  State." 

Section  7324  of  the  Business  and  Professions  Code  re- 
lating to  Cosmetology  provides  as  follows: 

"Sec.  7324.  Persons  and  practices  Exempted. 
The  following  persons  are  exempt  from  this  chapter: 

"(a)  All  persons  authorized  by  the  laws  of  this 
State  to  practice  medicine,  surgery,  dentistry,  phar- 
macy (including  those  employed  in  pharmacies), 
osteopathy,  chiropractic,  naturopathy  or  chiropody." 
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Section  4052  of  the  Business  and  Professions  Code  relates 
to  the  sale  of  packaged,  bottled  or  non  bulk  trade  marked 
chemicals,  drugs  or  medicines,  the  sale  of  certain  listed 
drugs  and  the  sale  of  certain  medical  supplies  etc.,  under 
certain  conditions.    This  section  states  as  follows : 

''Sec.  4052.  Application  of  chapter  and  section: 
Sale  of  packaged,  bottled  or  nonbiilk  trade-marked 
chemicals,  drugs,  or  medicines:  Sale  of  certain  listed 
drugs:  Sale  of  certain  medical  supplies,  etc.,  under 
certain  conditions:  Application  of  Sec.  4030. 

tt 
•  ••••••• 

**(b)  [Sale  of  certain  medical  supplies,  etc.,  under 
certain  conditions  not  exempt  from  chapter. \  This 
chapter  does  not  apply  to  the  sale  of  any  intravenous 
solution  of  150  cubic  centimeters  or  over;  cold  steril- 
izing solutions,  sterilized  sutures ;  hypodermic  needles 
and  syringes ;  sterile  distilled  water  U.  S.  P. ;  sterile 
normal  saline  solution;  laboratory  chemicals  and 
reagents,  stains  and  dyes;  chemicals  and  drugs  used 
as  indicators  in  diagnostic  and  X-ray  examinations, 
soaps,  detergents  and  tincture  of  green  soap  U.  S.  P.; 
medicinal  gases,  ether,  chloroform  and  ethyl  chloride; 
sulfa  creams,  ointments,  and  jellies  used  for  intro- 
duction into  the  vaginal  tract;  and  medicated  dress- 
ings ;  where  such  sale  is  made  to  any  of  the  following : 

"1.  A  physician,  dentist,  chiropodist,  veterinarian, 
pharmacist,  medical  technician  or  medical  technologist 
holding  a  currently  valid  and  unrevoked  license  to 
practice  his  profession;  and  a  chiropractor  acting 
within  the  scope  of  his  license." 

These  quoted  sections  from  the  California  Business  and 
Professions  Code  strongly  indicate  that  the  California  leg- 
islature regards  chiropractic  as  a  profession  and  tliat 
chiropractors  licensed  in  this  state  are  not  limited  under 
such  license  to  mere  adjustment  of  the  spine  by  hand. 


Physiotheraphy   Is  Included   in   the   Scope   of   Chiro- 
practic Under  the  California  Act. 

Appellee  asserts  in  its  brief  commencing  on  page  29 
that  physiotherapy  is  not  a  part  of  chiropractic.  Appellee 
states  that  the  case  of  Oostervecn  v.  Board  of  Medical 
Examiners  is  not  helpful  to  Appellant's  position  because 
of  a  statement  in  the  decision  to  the  effect  that  it  did  not 
adopt  the  trial  courts  definition  of  naturopathy  in  all 
respects.  The  Oosterveen  case  cannot  be  disposed  of  so 
easily  nor  can  the  effect  of  the  courts  decision  in  that 
case  be  summarily  dismissed  when  the  question  is  pre- 
sented as  to  the  scope  of  the  chiropractic  license  under 
the  California  Chiropractic  Act.  There  can  be  no  argu- 
ment with  the  holding  in  that  case  that  the  methods  of 
naturopaths  may  be  employed  by  licensed  chiropractors. 
Such  a  holding  by  the  Supreme  Court  of  the  State  of 
California  is  at  variance  with  the  restrictive  definition  of 
chiropractic  adopted  by  the  District  Court  in  this  case. 
The  Oosterveen  case  has  been  recognized  by  the  Senate 
Interim  Committee  on  Licensing  Business  and  Professions 
as  a  valid  reason  for  refusing  to  again  license  Naturopaths 
in  this  state  because  a  chiropractor  can  properly  perform 
almost  every  function  contained  in  the  general  definition 
of  naturopathy.  The  interpretation  placed  upon  the  scope 
of  chiropractic  by  the  District  Court  and  the  Appellee  to 
the  effect  that  the  term  chiropractic  is  limited  to  adjust- 
ment of  the  spine  by  hand  would  not  only  leave  the  prac- 
tice of  Chiropractic  in  a  static  position  contrary  to  the 
decision  of  the  court  in  Hunt  v.  Board  of  Chiropractic 
Examiners  {supra),  but  would  obviously  be  a  strained 
interpretation.  Appellee  in  his  brief  at  page  31  makes 
the  following  statement. 
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"Adjustment  by  hand  for  the  treatment  of  disease 
is  one  form  of  physical  therapy,  but  the  licensed 
chiropractor  need  not  comply  with  the  new  physical 
therapy  statutes  in  order  to  continue  giving  manual 
adjustments." 

Such  an  interpretation  is  unreasonable.  The  effect  of  such 
thinking  is  tantamount  to  saying  that  physiotherapists 
may  practice  chiropractic  as  one  form  of  physiotherapy 
but  a  chiropractor  may  not  practice  physiotherapy,  it 
being  a  special  field.  The  scope  of  physical  therapy  is 
defined  in  Sections  2601  and  2660  of  the  CaHfornia  Busi- 
ness and  Professions  Code  as  follows: 

"2601.  'Physical  therapy'  means  the  treatment  of 
any  bodily  or  mental  condition  of  any  person  by  the 
use  of  the  physical,  chemical,  and  other  properties  of 
heat,  light,  water  or  electricity,  and  by  massage  and 
active  or  passive  exercise.  The  use  of  roentgen  rays 
and  radium,  for  diagnostic  and  therapeutic  purposes, 
and  the  use  of  electricity  for  surgical  purposes,  in- 
cluding cauterization  are  not  authorized  under  the 
term  'physical  therapy'  as  used  herein. 

"2660.  The  term  'physical  therapy'  shall  mean 
the  treatment  of  any  bodily  or  mental  condition  of 
any  person  by  the  use  of  the  physical,  chemical  and 
other  properties  of  heat,  light,  water,  electricity,  mas- 
sage, and  active  passive,  and  resistive  exercise.  The 
use  of  roentgen  rays  and  radium,  for  diagnostic  and 
therapeutic  purposes,  and  the  use  of  electricity  for 
surgical  purposes,  including  cauterization,  are  not 
authorized  under  the  term  'physical  therapy'  as  used 
herein,  and  a  license  issued  hereunder  shall  not  au- 
thorize the  diagnosis  of  disease. 

"2665.  One  year  from  the  effective  date  of  this 
act,  no  person  not  licensed  under  this  chapter  shall 
practice  physical  therapy  in  this  State  for  compensa- 


tion  received  or  expected;  provided,  however,  that 
this  prohibition  shall  not  apply  to  any  of  the  fol- 
lowing : 

"(a)  Any  activities  authorized  by  their  licenses 
on  the  part  of  any  persons  licensed  under  this 
code  or  any  initiative  act.     *     *     *." 

Appellants  Opening  Brief  sets  forth  on  page  40  that 
the  only  initiative  measures  relating  to  the  practice  of  the 
healing  arts  in  this  state  are  the  measures  dealing  with 
osteopathy  and  chiropractic  and  since  the  Chiropractic  Act 
alone  sets  up  an  independent  type  of  practice  it  is  un- 
doubtedly the  Act  to  which  the  legislaKire  made  reference 
in  the  Physical  Therapy  Act.  The  prohibition  against 
practicing  physiotherapy  by  the  wording  of  the  act  does 
not  therefore  apply  to  licensed  chiropractors.  The  statute 
recognizes  the  continued  use  by  chiropractors  of  physical 
therapy  methods  in  the  same  manner  as  chiropractors  in 
this  state  have  used  such  methods  since  long  before  the 
passage  of  the  Chiropractic  Act  of  1922. 

The  California  Chiropractic  Act  Recognized  an  Exist- 
ing Profession  and  Provided  Authority  to  Prac- 
tice Such  Profession  in  the  Same  Manner  as  Such 
Profession  Had  Been  Taught  and  Practiced. 

Section  7  of  the  Chiropractic  Act  of  1922  authorized  li- 
censees to  engage  in  the  chiropractic  profession  not  merely 
to  make  spinal  adjustments.  If  only  spinal  adjustments 
had  been  intended  then  the  act  would  have  said  so.  Ap- 
pellee refers  on  pages  23  and  24  of  its  brief  to  the  Iowa 
Statute  which  was  the  subject  of  interpretation  in  the  case 
of  State  V.  Boston,  278  N.  W.  291,  284  N.  W.  143.  The 
Iowa  Statute  defines  chiropractic  as:  "Persons  who  treat 
human  ailments  by  the  adjustments  by  hand  of  the  articu- 


lations  of  the  spine  or  by  other  incidental  adjustments." 
If  the  California  statute  was  as  specific  in  its  scope  as 
the  Iowa  Statute  above  quoted  then  there  would  be  no 
reason  for  any  further  interpretation  by  this  court.  Such 
specific  prohibitions  regarding  the  practice  of  Chiropractic 
in  the  state  of  California  were  not  placed  in  the  California 
Act.  Appellee  asserts  that  the  scope  of  chiropractic  under 
the  act  is  restricted  to  the  one  subject  of  "chiropractic" 
taught  in  such  schools  and  colleges  and  further  restricted 
to  the  same  manner  as  this  particular  one  subject  was 
taught  in  1922.  Appellee  is  reading  into  Section  7  of 
the  Chiropractic  Act  something  that  is  not  there  and 
never  was  intended  to  be  placed  there.  Section  7  specifi- 
cally defines  the  scope  of  chiropractic  as:  ".  .  .  taught 
in  Chiropractic  schools  and  colleges."  It  does  not  define 
chiropractic  to  only  the  subject  of  chiropractic  as  taught 
in  schools  and  colleges.  If  such  had  been  intended  it  is 
submitted  that  the  Act  would  have  been  so  worded  to 
accomplish  this.  This  is  further  borne  out  by  the  de- 
cisions of  Evans  v.  McGranaghan,  4  Cal.  App.  2d  202, 
41  P.  2d  937,  and  In  re  Uartman,  10  Cal.  App.  2d  213, 
51  P.  2d  1104.  The  court  in  these  cases  decided  that 
the  scope  of  chiropractic  as  taught  in  schools  and  colleges 
could  not  be  decided  in  the  absence  of  evidence  on  that 
subject  and  that  a  resort  to  such  evidence  would  be  proper. 
We  should  accept  the  fact  that  the  court  in  these  cases 
undertood  that  the  particular  subject  of  chiropractic  theory 
and  practice  was  certainly  taught  in  chiropractic  schools 
and  colleges.  When  the  court  indicated  that  it  could 
not  decide  the  scope  of  chiropractic  in  the  absence  of 
extrinsic  evidence  as  to  what  was  taught  in  schools  and 
colleges  it  was  referring  to  what  else  was  taught  in  such 
schools  and  colleges.     The  court  wanted  evidence  of  the 
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ciirriculnm  in  order  to  determine  the  scope  of  chiropractic 
under  the  act.  The  specific  subject  of  chiropractic  theory 
and  practice,  as  set  forth  in  Appellants  Opening  Brief, 
amounted  to  a  small  part  of  the  curriculum. 

Appellee  contends  that  the  definition  of  chiropractic 
was  well  known  in  1922  and  that  the  California  Act  was 
intended  to  comply  with  such  definitions  regardless  of 
how  it  is  worded.  Appellee  has  overlooked  the  fact  that 
the  California  Chiropractic  Act  was  really  intended  to 
cover  the  practice  of  Chiropractic  in  this  state  as  it  was 
being  taught  and  practiced.  If  this  were  not  true  then 
there  would  be  no  reason  whatsoever  for  the  provision  of 
the  Act  which  appears  in  Section  16  as  follows:  *'Nor 
shall  this  Act  be  construed  so  as  to  discriminate  against 
any  particular  school  of  chiropractic,  or  any  other  treat- 
ment .  .  ."  Recognition  of  the  varied  practice  and 
teaching  of  chiropractic  was  made  in  providing  in  Section 
7  of  the  Chiropractic  Act  that  but  one  form  of  certificate 
would  be  issued  by  the  Board  of  Chiropractic  Examiners 
which  was  designated  "license  to  practice  chiropractic." 
This  language  was  used  to  show  that  there  would  be  but 
one  certificate  for  all  schools  of  chiropractic  as  distin- 
guished from  separate  certificates  for  each  of  the  methods 
taught  by  various  schools  or  colleges.  Further  evidence 
that  the  act  was  intended  exactly  the  way  it  is  worded 
is  found  in  the  provisions  of  Section  6(c)  of  the  Act 
which  provides  in  eflfect,  for  written  examinations  in  all 
of  the  subjects  set  forth  in  Section  5  to  ascertain  fitness 
of  an  applicant  to  practice  chiropractic.  (Emphasis 
added.)  The  intent  of  the  Act  was  to  include  within  the 
scope  of  the  Chiropractic  practice  all  of  the  matters  set 
forth  in  Section  5  relating  to  the  minimum  educational 
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requirements.  It  is  unreasonable  to  presume  that  the 
same  Act  that  provided  that  chiro]Dractic  Hcentiates  should 
have  authority  to  give  emergency  treatment,  sign  death 
certificates  and  be  required  to  comply  with  all  regulations 
pertaining  to  public  health,  should  be  restricted  to  the 
adjustment  of  the  vertebrae  by  hand.  Chiropractors  in 
this  state,  with  the  possible  exception  of  the  strict  Palmer 
practitioners,  have  always  engaged  in  physiotherapy  treat- 
ments. In  fact  they  have  been  the  leading  pioneers  in 
this  field.  Appellee  by  its  assertions  has  further  failed 
to  recognize  that  prior  to  the  passage  of  the  Chiropractic 
Act  the  chiropractors  of  California  were  licensed  under 
the  Drugless  Practitioners  Act;  that  those  licensed  under 
this  Act  used  physical  therapy  methods  extensively.  The 
minimum  educational  requirements  under  the  Drugless 
Practitioners  Act  is  set  forth  in  Appellant's  Opening 
Brief  on  pages  22  and  23.  The  Act  provides  for  500 
hours  of  manipulative  and  mechanical  therapy.  It  con- 
tained no  specific  required  subject  for  "chiropractic  theory 
and  practice"  which  appellee  relies  upon  to  limit  the  scope 
of  the  chiropractic  license. 

Unsuccessful  Attempts  to  Amend  the  Chiropractic  Act 
Does  Not  Change  the  Meaning  of  the  Chiropractic 
Act. 

Appellee  directs  attention  to  an  attempt  to  amend  the 
Chiropractic  Act  in  the  years  1934  and  1939.  It  is  con- 
tended that  in  some  way  the  failure  to  adopt  such  legis- 
lation is  a  factor  to  be  considered  by  the  court.  It  is 
natural  that  an  attempt  be  made  to  amend  the  Chiropractic 
Act  as  the  result  of  court  decisions  which  have  been  dis- 
cussed in  this  appeal.  It  is  not  surprising  that  certain 
chiropractors   participated   in   the   argument   against   the 
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enlarg-ement  of  the  chiropractor's  authority.  Appellant's 
opening  brief  dealt  at  some  length  on  the  difference  in 
chiropractic  philosophy  which  had  developed  between  the 
advocates  of  the  Palmer  theory  and  technique  and  the 
broader  theory  and  technique  advocated  by  the  group  that 
became  licensed  under  the  Drugless  Practitioners  Act.  In 
1948  the  Chiropractic  Act  of  1922  was  amended.  This 
amendment  authorized  the  State  Board  of  Chiropractic 
Examiners  to  approve  or  disapprove  schools,  prescribe  re- 
quirements therefor,  determine  minimum  requirements  for 
chiropractic  teachers  and  among  other  things  to  increase 
educational  requirement  from  2400  hours  to  4,000  hours. 
This  advancement  for  the  chiropractic  profession  was  bit- 
terly resisted  by  certain  chiropractors.  The  following  is 
an  excerpt  from  the  argument  made  against  the  proposi- 
tion by  chiropractors: 

"This  act  proposes  to  change  Chiropractic  subjects 
to  those  of  medicine — to  wit:  Analysis,  the  basis  of 
Chiropractic  has  been  completely  eliminated.  The 
study  of  anatony  has  been  reduced  from  25  per  cent 
to  a  possible  18  per  cent  of  the  course  and  the  Prin- 
ciples and  Practice  of  Chiropractic  may  be  complete- 
ly eliminated  for  office  procedure  and  some  physio- 
therapy. Any  part  of  17  per  cent  of  four  thousand 
hours  or  680  elective  study  hours  could  be  used  to 
teach  medicine,  surgery  and/or  obstretrics.  There 
is  no  provision  to  prevent  the  5000  chiropractors,  now 
licensed  (without  training  in  such  subjects)  from 
practicing  in  these  fields." 

It  is  not  contended  by  the  Appellant  that  the  above 
argument  should  be  a  factor  to  be  considered  by  the  court 
to  permit  the  practice  of  medicine.  It  should  however, 
be  equally  as  persuasive  that  chiropractic  is  not  restricted 
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to  the  mere  adjustment  of  the  spine  by  hand  or  that  at- 
tempts to  amend  the  Chiropractic  Act  is  a  factor  in  ap- 
pellee's favor. 

The  Use  of  Ultrasonic  Therapy  Is  an  Advanced  Physi- 
cal Therapy  Method  and  Does  Not  Constitute  the 
Practice  of  Medicine. 

It  is  true,  as  Appellee  asserts,  that  medical  doctors 
employ  ultrasonic  therapy.  The  device  is  used  by  medical 
doctors  in  a  much  different  manner.  The  physician  norm- 
ally uses  an  output  of  energy  from  3  to  6  watts  per  square 
centimeter  of  the  transducer  head.  The  device  used  by 
chiropractors  is  calibrated  to  put  out  one-half  of  a  watt 
per  square  centimeter  of  the  transducer  head.  The  device 
used  by  physicians  is  used  in  the  treatment  of  ailments 
much  different  than  giving  physiotherapy  treatment.  The 
fact  however,  that  the  device  is  used  by  physicians  or  by 
designating  the  device  as  one  used  in  "physical  medicine," 
as  appellee  asserts,  does  not  exclude  the  Chiropractors 
from  using  such  device.  Such  action  on  the  part  of 
physicians  does  not  make  the  use  of  such  devices  the  prac- 
tice of  medicine  and  detract  from  the  authority  of  the 
chiropractic  license  accordingly.  Appellee  asserts  that 
since  the  device  produces  high  frequency  sound  waves 
which  do  penetrate  the  body  that  it  must  be  the  practice  of 
medicine  and  not  chiropractic.  Appellee  contends  in  sup- 
port of  this  contention  that  the  physician's  and  surgeon's 
certificate  authorizes  the  holder  among  other  things,  "to 
sever  or  penetrate  the  tissues  of  human  beings."  It  should 
be  noted  that  the  ultrasonic  device  does  not  sever  the 
tissues  of  human  beings  and  that  the  wording  of  the  au- 
thorization quoted  above  for  physicians  and  surgeons 
states  ".     .     .     to  sever  or  penetrate."     "Sever  or  pene- 
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trate"  are  used  in  the  alternative  and  means  the  same 
thing.  The  action  of  the  ultrasonic  device  and  the  treat- 
ment given  thereby  have  no  relation  to  the  penetration 
described  in  the  authorization  given  to  physicians  and 
surgeons.  The  devices  under  labeling  approved  by  the 
Food  and  Drug  Administration  in  this  case  are  not  the 
devices  used  by  physicians  in  the  practice  of  physical 
medicine.  Even  the  devices  used  by  physicians  cannot  be 
classed  as  devices  for  "penetration"  as  described  in  the 
authority  of  the  physician  and  which  is  synonomous  with 
the  term  "severing"  as  used  therein. 

The  Decision  of  the  District  Court  Is  in  Conflict  With 
That  Part  of  Section  7,  the  Chiropractic  Act, 
Which  Authorized  Chiropractors  "to  Use  All  Nec- 
essary Mechanical  and  Hygienic  and  Sanitary 
Measures  Incident  to  the  Care  of  the  Body." 

There  is  no  conflict  in  this  case  that  the  above  quoted 
portion  of  Section  7  of  the  Chiropractic  Act  is  not  a  defi- 
nition of,  but  an  addition  to,  chiropractic  as  used  in  the 
previous  part  of  Section  7  and  authorizes  chiropractors 
to  use  measures  which  would  not  otherwise  be  within 
the  scope  of  their  licenses.  Appellee  contends  that  this 
authority  is  restricted  to  the  use  of  mechanical  tables  or 
such  devices  that  directly  assist  in  the  giving  of  spinal 
adjustment.  Under  the  wording  of  the  Chiropractic  Act 
this  view  is  so  grossly  restrictive  as  to  be  unreasonable. 
There  is  no  question  but  what  the  drugless  practitioners  of 
1922  could  and  did  practice  physiotherapy.  The  Chiro- 
practic Act  as  stated  on  the  California  ballot  in  1922 
amended  certain  provisions  of  the  Medical  Practice  Act. 
Conflicting  portions  of  the  Medical  Practice  Act  under 
which  chiropractors  were  licensed  were  set  forth  under  the 
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ballot  heading  of  "existing  provisions"  and  a  subheading 
of  "provisions  differing  from  proposed  chiropractic  act." 
This  is  set  forth  in  Appellant's  Exhibit  B  in  the  affidavit 
of  Dr.  Lee  H.  Norcross,  D.C.  The  actual  changes  were 
in  the  division  of  the  educational  hours  and  the  addition 
of  400  hours  education  together  with  the  addition  of  the 
subject  of  "Chiropractic  Theory  and  Practice."  In  the 
argument  against  the  adoption  of  the  act  it  was  stated 
that  the  only  purpose  was  to  triplicate  the  work  being  done 
effectively  and  economically  by  one  responsible  Board  of 
Examiners.  Further,  that  many  chiropractors  had  taken 
and  passed  the  examination  and  were  legally  licensed  under 
the  Drugless  Practitioners  Act  and  legally  practicing.  The 
addition  at  that  time  of  a  new  course  called  "Chiropractic 
Theory  and  Practice"  is  now  being  used  by  Appellee  in 
support  of  its  position  that  Section  7  limits  the  scope  of 
chiropractic  to  include  only  that  which  was  taught  in 
schools  and  colleges  under  this  particular  one  subject. 
As  previously  set  forth  the  Drugless  Practitioners  Act  and 
other  Acts  of  California  under  w^hich  the  chiropractor  was 
licensed  prior  to  the  passage  of  the  Chiropractic  Act  were 
necessary  guides  to  fashion  the  new  act  and  to  include 
in  the  new  act  the  methods  and  practices  being  taught  and 
actually  used  prior  to  that  time.  It  is  submitted  that 
Appellee's  assertion  is  erroneous  to  the  effect  that  the 
Chiropractic  Act  of  1922  was  a  new  and  independent 
movement  which  had  as  the  basis  of  its  scope  the  diction- 
ary definitions  of  chiropractic  which  Appellee  contends 
governs  the  wording  of  the  Chiropractic  Act. 
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Conclusion. 

Section  7  of  the  Chiropractic  Act  adequately  provides 
that  Chiropractors  shall  not  practice  medicine,  surgery, 
osteopathy,  dentistry  or  optometry,  nor  use  any  drug  or 
medicine  now  or  hereafter  included  in  materia  medica. 
The  Chiropractic  Act  considered  as  a  whole  contemplates 
the  practice  of  a  profession  up  to  the  point  of  these 
prohibitions.  The  Chiropractic  Act  provides  for  a  scope 
of  practice  which  includes  drugless  adjunct  therapy  of 
which  physiotherapy  and  physiotherapy  devices  is  included. 
It  is  respectfully  submitted  that  Appellant's  Motion  to 
Compel  Administrative  Approval  of  Appellant's  Proposed 
Method  of  Distributing  Devices  under  Seizure  be  granted. 

Respectfully  submitted, 

Spencer  E.  Van  Dyke  and 
Jack  E.  Hildreth, 

Attorneys  for  Appellant. 


